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ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 

OP  THE 

STATE  OF  INDIANA. 

AT   INDIANAPOLIS,  NOVEMBER  TERM,  1S80.  IN  THE  SIXTY- 
FIFTH  YEAR  OF  THE  STATE. 


♦  •♦ 


No.  6111. 

Hamilton  et  al.  v.  The  City  of  Fort  Wayne. 

Circuit  Covm.— Appeal.— -Jurisdiction.— The  circuit  courts  of  this  State 
are  courts  of  genei'al  jurisdiction,  and.  wliere  appeals  from  inferior  tri- 
bunals are  autliorized,  such  conrts  talce  cognizance  of  such  appeals, 
under  their  general  appellate  jurisdiction. 

Same. — CUiea. — Common  Council. — LTndcr  section  66  of  the  act  for  tiie 
incorporation  of  cities.  1  R.  S.  1876,  p.  302,  an  appeal  will  lie  to  the  cir- 
cuit court  ifroni  tlie  common  council  of  a  city,  on  the  assessment  of 
damages  in  the  location  of  streets. 

From  the  Allen  Circuit  Court. 

W.  IT.  Coombs^  J.  Morrh  and  R.  C  Bell,  for  appellants. 
A.  ZoUars,  for  appellee. 

Niblack,  C.  J. — In  the  year  1873  the  common  council  of 
the  city  of  Fort  Wayne  passed  an  ordinance  '*to  open  and 
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extend  Clinton  street,  from  the  south  line  of  Lewis  street, 
parallel  with  Calhoun  street,  to  the  north  Une  of  Holman 
street-*'  This  ordinance  extended  Clinton  street  over  lands 
belonging  to  the  appellants,  Andrew  H.  Hamilton,  Emerine 
J.  Hamilton,  Montgomery  Hamilton,  Mary  Williams,  Mar- 
garet H.  Hamilton  and  Ellen  Hamilton,  and  commissioners 
were  directed  to  assess  the  damages  and  benefits  which 
would  result  to  the  owners  of  lands  over  which  the  extended 
portion  of  such  street  would  pass. 

The  commissioners,  amongst  other  things,  reported  that 
no  damages  would  result  to  a  portion  of  the  lands  of  the 
appellants,  and  the  appellants,  within  thirty  days,  appealed 
to  the  circuit  court  of  the  county,  where,  on  motion  of  the 
appellee,  the  appeal  was  dismissed  upon  the  ground  that 
such  an  appeal  was  not  authorized  by  law. 

Section  66  of  the  act  concerning  the  incorporation  of 
cities,  1  R.  S.  1876,  p.  302,  referring  to  reports  made  by 
commissioners  in  cases  like  this,  provides  that  "any  owner 
of  land,  or  representative  thereof,  aggrieved  by  such  report, 
may  appeal  therefrom  at  any  time  within  thirty  days  after  the 
filing  thereof,  to  any  court  having  jurisdiction  of  the  same, 
upon  filing  the  usual  bond  with  the  city  clerk  for  costs." 

The  question  presented  to  us  is,  did  this  section  of  the 
statute  authorize  the  appeal  in  this  case  from  the  common 
council  to  the  circuit  court? 

We  think  it  did.  The  circuit  courts  of  this  State  are 
courts  of  general  jurisdiction,  and,  in  addition  to  their  origi- 
nal jurisdiction,  they  have  "such  appellate  jurisdiction  as  is 
or  may  be  provided  by  law.'*  When  appeals  from  inferior 
tribunals  are  authorized,  and  no  express  direction  is  other- 
wise given,  the  circuit  courts  necessarily  take  cognizance  of 
such  api)eals,  under  their  general  appellate  jurisdiction. 

Section  66,  supray  gives  an  appeal  "to  any  court  having 
jurisdiction"  of  such  appeals,  and,  for  the  reasons  given, 
the  circuit  courts  have  jurisdiction  of  the  class  of  appeals  to 
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which  that  section  refers.   Any  other  construction  would  de- 
stroy the  value  of  the  appeal  rcsen-ed  by  that  section. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


♦♦♦ 


No.  6865. 

Porter  v.  Stout  et  al. 

Jurisdiction. — Collateral  Attack. — Where  the  jurisdiction  of  an  inferior 
court  depends  upon  a  fact  which  such  court  is  requirwl  to  ascertain  and 
settle  bj'  its  decision,  sncli  decision  is  conclusive  as  against  aU  collat- 
eiml  attacks. 

Same. — Highway. — Petition. — Nanies  of  Owners  of  Land  Affected. — County 
Commissioners, — ^Tlie  sufficiency  of  a  petition  for  the  location  of  a 
highway,  as  to  the  proper 'designation  of  the  names  of  the  owners  or 
occupants  of  the  lands  to  be  affected  thereby,  is  a  jurisdictional  fact  to 
be  determined  by  the  board  of  connnissioners,  and  its  judgment  there- 
on can  not  be  collaterally  attacked. 

Highway. — Opening  of. — Statute  Construed. — Under  section  15  of  the  stat- 
ute providing  for  the  opening  of  highways,  1  R.  S.  1876,  p.  531,  the  pe- 
tition therefor  is  sufficient,  against  collateral  attack,  if  it  appears  that 
either  an  owner,  or  an  occupant,  or  an  agent  of  the  land  through  which 
the  liighway  is  to  pass,  was  properly  named  therein. 

Same. — Notice  of  Filing  Petition. — To  whom  Given. — Constitutional  Law. — 
The  Legislature  has  the  power  to  prescribe  what  shall  be  a  reasonable 
notice  of  the  pendency  of  a  petition  for  the  opening  of  a  highway,  and 
whether  it  may  be  given  to  the  owner  or  to  the  occupant  of  land  af- 
fected thereby;  and  under  section  15,  supra^  notice  is  sufficient  if  given 
to  either  the  owner  or  occupant. 

Same. — Notice  to  Remove  Fences. — Sufficiency  of. — Under  section  41  of  the 
statute,  supra,  notice  by  the  supervisor  to  remove  fences  on  land  through 
which  a  highway  lias  been  located,  is  sufficient  if  given  to  either  the 
owner  or  occupant. 

Same. — Admissions  of  Occupant  of  Land.— -Principal  and  Agent. — Where  an 
oceiii>ant  of  land  has  been  made  a  partj'  to  the  proceedings  for  the  open- 
ing of  a  liighway  through  such  land.  Iiis  admissions  as  to  matters  con- 
nected therewith  are  those  of  a  principal,  and  not  of  an  agent. 
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Same. — Husband  and  Wife, — Notice  to  Husband, — Evidence. — In  a  proceed- 
ing to  open  a  highway  through  lands  occupied  by  a  husband  and  wife^ 
though  owned  by  the  wife,  it  is  sufficient  to  name  the  husband  as  the 
occupant  thereof,  in  tlie  petition  and  notices,  and  his  admissions  in  re- 
lation thereto  are  admissible  in  evidence. 

From  the  Vigo  Circuit  Court, 

7?.  Dunigan^  S,  C.  Stimson  and  R,  B.  Stimson^  for  ap- 
pellaut. 

N,  6r.  Buff  and  S.  M.  Beecher,  for  appellees. 

Elliott,  J. — The  questions  requiring  our  consideration 
arise  upon  the  issues  joined  on  the  answer  of  appellees,  jus- 
tifying an  entry  on  land  of  the  appellant  under  an  order  of 
the  board  of  county  commissioners  directing  the  oi)ening 
and  laying  out  of  a  highway. 

The  contention  of  appellant  is,  that  the  proceedings  and 
order  of  the  board  of  commissioners  were  void,  and,  there- 
fore, afforded  no  protection  to  the  appellees.  The  petition 
filed  in  the  commissioners'  court  is  assailed  upon  the  ground 
that  it  13  insufficient  because  it  does  not  state  the  names,  in 
full,  of  the  land-owners  whose  lands  will  be  affected  by  the 
opening  of  the  highway.  The  petition  describes  some  of 
the  owners  of  lands  by  the  initials  of  their  christian  name^, 
othei's  are  described  as  ''Waldron's  heirs,"  and  others  as 
"Bryant's  heirs."  Doubtless  this  description  would  be  in- 
sufficient upon  an  objection  made  before  the  commissioners^ 
while  the  petition  was  pending,  or  upon  an  appeal  from  the 
order  of  the  board  of  commissioners ;  but  that  is  not  the 
question  here.  This  is  a  collateral  attack  made  ui)on  the 
judgment  of  an  inferior  tribunal,  and  very  different  rules 
prevail  from  those  which  obtain  in  cases  where  there  is  a 
direct  i)roceeding  attacking  the  judgment.  The  commis- 
sioners have  passed  upon  the  sufficiency  of  tJie  petition,  and 
as  its  sufficiency,  in  the  particulars  named,  was  a  question 
which  the  commissioners  nmst  have  determined  as  a  matter 
necessary  to  confer  jurisdiction,  their  judgment  can  not  be 
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overthrown  by  an  attack  of  the  character  of  that  now  made 
by  appeHant.  It  has  long  been  the  rule  in  this  State,  and,  in- 
deed, in  a  very  decided  majority  of  all  the  States,  that  where 
the  jurisdiction  of  an  inferior  court  depends  upon  a  fact 
which  the  court  is  required  to  ascertain  and  settle  by  its  de- 
cision, such  decision  is  conclusive  as  against  all  collateral  at- 
tacks. T7ie  Evaimville^  etc^R.  i?.  Co.  v.  The  City  of  Evans- 
ville^  15  Ind.  395  ;  The  Staie^  ex  rel.^  v.  Needham^  32  Ind. 
325  ;  The  Boards  eic.^  v.  Markle,  4(5  Ind.  96  ;  Dequindre  v. 
WUlianuH,  31  Ind.  444  ;  The  Board,  etc. ,  v.  Hall,  70  Ind.  469. 
This  principle  was  applied  hi  its  full  force  and  broadest 
scope  in  Little  v.  Thompmn,  24  Ind.  146,  where  the  ques- 
tion arose  upon  a  direct  appeal  from  the  judgment  of  the 
commissioners.  In  Wild  v.  Deig,  43  Ind.  455,  it  was  express- 
ly held  that,  althou^jh  the  names  of  some  of  the  land-ownera 
were  omitted,  that  fact  would  not  avail  one  who  was  named, 
where  the  attack  was,  as  here,  made  collaterally.  Vide,  also. 
Miller  v.  Porter,  71  Ind.  521. 

The  defect  which  appellant  points  out  ought  not,  in  any 
event,  to  be  considered  as  of  such  a  serious  nature  as  to  in- 
validate the  proceedings.  The  petition  was  amendable  (Hed- 
rick  V.  Hedrick,  55  Ind.  78,  and  Little  v.  Tlionvpson,  24  Ind. 
14«>),  and  ought,  in  such  an  attack  as  the  present,  to  be 
deemed  sufficient,  iiTespective  of  the  effect  of  the  judgment 
pronounced  upon  it  by  the  board  of  commissioners. 

The  a])pellant  asserts  that  the  proceedings  of  the  board  of 
commissioners  were  invalid  because  she  was  not  named  in 
the  petition,  a«d  was  not  notiiied  of  the  pendency  of  the 
proceedings.  It  is  very  satisfactonly  shown,  however,  that 
lier  husband,  Joseph  Porter,  was  named  in  the  petition,  and 
that  he  was  the  occupant  of  the  land  entered  upon,  and  was 
also  the  agent  of  the  wife.  The  appellees  meet  the  argu- 
ment of  appellant  by  the  proposition,  that  it  is  sufficient  to 
name  and  notify  the  occupant  or  the  agent,  without  notify- 
ing the  owner.     The  language  of  the  statute  upon  which  the 
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question  turns  is  as  follows :  ''Whenever  twelve  freeholders 
of  the  coun#y',  six  of  whom  shall  reside  in  the  immediate* 
neighborhood  of  the  highway  proposed  to  be  located,  vacat- 
ed, or  the  change  to  be  made,  shall  petition  the  board  of 
county  commissioners  of  the  county  in  which  such  highway 
is  situated,  setting  forth  iii  such  petition  the  beginning, 
course  and  termination  of  the  highway  proposed  to  be  lo- 
cated or  vacated,  or  of  the  change  proposed  to  be  made,  to- 
gether with  the  lumies  of  the  owners,  occupants  or  agents  of 
the  lands  through  which  the  same  may  pass,"  the  board  shall 
appoint  viewers.  What  is  the  construction  to  be  given  the 
clause,  "shall  set  forth  the  names  of  the  owners,  occupants  or 
agents" ?  If  it  means  that  all  ownere,  all  occupants  and  all 
agents  must  be  named,  then,  as  the  appellant  was  not  named 
in  the  petition,  she  can  not  be  regarded  as  a  party  to  the 
proceedings  which  resulted  in  the  order  or  judgment  under 
which  appellees  justify.  If  she  was  not  a  party,  and  if  the 
statute  required  that  she  should  be  made  a  party  by  being 
named  in  the  petition,  then  she  can  not  be  held  to  have  been 
concluded  by  the  judgment  i)ronounced  by  the  commission- 
ers. The  general  rule  is,  that  where  the  law  requires  that 
owners  shall  be  made  parties  to  judicial  proceedings,  and 
they  are  not  brought  into  court  in  the  manner  prescribed  by 
law,  they  are  not  concluded  by  the  judgment ;  and  this  is 
so  whether  the  court  be  one  of  general  or  limited  jurisdic- 
tion. The  important  question,  therefore,  is,  does  the  stat- 
ute require  that  the  owner  shall  be  a  party,  and  that  he  shall 
be  made  a  party  by  being  named  in  the  petition?  It  seems 
to  us  that  the  lanjruaffe  of  the  statute  will  not  bear  the  con- 
struction  that  all  owners,  all  occupants  and  all  agents  should 
be  named  in  the  petition  ;  but  that  the  onlv  reasonable  con- 
struction is,  that  it  is  sufficient  if  either  the  owner,  the  agent 
or  the  occupant  be  made  a  party.  The  language  i>lainly  in- 
dicates this,  for,  in  legal  effect,  it  is  i)recisely  the  same  as  if 
the  words  were,  *' shall  set  forth  the  names  of  the  owners,  or 
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the  names  of  the  occupants,  or  the  names  of  the  agents." 
Unless  we  do  violence  to  the  language  used,  we  must  hold 
that  the  statute  requires  that  one  of  the  three  persons  desig- 
nated, the  owner,  the  occupant  or  the  agent,  shall  be  named, 
but  that  it  does  not  require  that  the  owner  of,  the  occupant  of, 
and  the  agent  for,  the  same  land  shall  all  be  named  in  the 
petition.  We  must,  however,  accept  one  of  two  alternatives, 
for  we  must  hold  that  all  owners,  all  occupants,  and  all 
agents  shall  be  named  in  the  petition,  or  we  must  hold  that 
it  is  sufficient  to  name  one  only  of  the  three,  an  owner,  an 
occupant,  or  an  agent.  This  construction  is  obviously  the 
only  one  of  which  the  statute  will  admit,  and  will  commit  to 
the  commissionei's  the  power  of  determining  the  question, 
whenever  proper  steps  are  taken  to  raise  it,  which  one  of 
the  three  is  the  proper  ])Jii1:y  in  th(»  particular  case.  If 
this  be  so,  then  the  case  falls  within  the  rule,  that  where  an 
inferior  tribunal  has  power  to  decide  upon  jurisdictional 
facts,  and  does  decide,  its  judgment  can  not  be  overthrown 
in  a  coUatei-al  proceeding. 

The  appellant  asks  us  to  examine  the  cases  referred  to  by 
her  counsel,  and  we  have  done  so  with  care.  The  case  of 
Wright  V.  Wells^  29  Ind.  354,  is  agaiuvSt,  rather  than  for,  the 
appellant,  the  court  there  holding  that  the  judgment  of  the 
hoard  ordering  the  opening  of  the  highway  was  conclusive 
upon  the  jurisdictional  facts.  Hays  v.  Campbell^  17  Ind. 
430,  was  an  appeal  from  the  judgment  of  the  commissioners, 
where  the  single  question  was  whether  the  petition  was  suf- 
iicient  where  the  owner  was  not  named,  and  no  question  was 
made  as  to  what  would  have  been  the  effect  had  the  occu- 
pant of  the  land  been  named.  Hughes  v.  Sellers^  34  Ind. 
337,  is  essentially  the  same  as  Hcnjs  v.  Campbell^  and  re- 
(|uires  no  comment  further  than  to  say  that  it  does  not  touch 
the  question  we  have  immediately  in  hand.  Both  of  these 
cases  are  considered  in  Wild  \,  Deig^  43  Ind.  455,  and  from 
the  language  there  used  it  is  evident  the  court  did  not  consider 
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that  they  ai>plied  to  the  ease,  where  the  question  eanie  up  in 
the  course  of  a  colhiteral  attack.  Tlic  ease  of  Crossley  v. 
O'Brien^  24  lud.  325,  wjis  also  an  appeal  from  the  judg- 
ment of  the  commissioners,  and  no  such  question  as  we  are 
now  dealing  with  arose  in  that  case.  It  must  be  said  that 
much  that  is  stated  in  that  case,  by  way  of  illustration  and 
argument,  can  hardly  be  harmonized  with  the  more  recent 
cases ;  but,  however  this  may  be,  it  is  quite  certain  that  it 
does  not  apply  to  the  question  which  the  present  case  thrusts 
upon  us.  None  of  the  cases  cited  by  appellant  shed  much 
light  upon  the  question,  for  in  all  of  them  the  question  of 
the  suflSciency  of  the  petition  arose  upon  appeal  from  the 
judgment  of  the  commissioners'  court,  and  the  distinction 
between  an  attack  made  by  direct  appeal  and  one  made  in  a 
collateral  manner  is  very  obvious  and  important,  and  has 
been  recognized  in  very  many  cases.  SnHs  v.  Mtirdock^  63 
Ind.  73,  and  authorities  cited.  Nor  do  wx  receive  much  as- 
sistance from  the  authorities  cited  by  appellees.  The  only 
case  which  approaches  the  present  question  is  that  of  Meyers 
V.  Brown^  55  Ind.  59(5,  and  the  [)oint  there  decided  w-as,  that 
it  is  not  necessary  that  the  petition  should  state  who  are 
owners  and  who  are  occupants,  but  that  it  will  be  sufficient 
if  all  proper  parties  are  named.  The  case  docs,  indirectly, 
lend  some  support  to  the  appellees'  argument,  but  does  not 
fully  meet  the  question  argued. 

The  precise  question  now  presented  is,  therefore,  a  new 
one  in  this  State.  AVe  think,  however,  that  the  language  of 
the  statute  itself,  as  well  as  the  holding  of  the  courts  upon 
similar  questions,  requires  us  to  hold  that  a  ])etition  for  the 
opening  of  a  highway  is  sufficient,  as  against  a  coUatenil  at- 
tack, if  it  api)ears  that  either  an  owner,  an  occui)ant  or  an 
agent  was  properly  named  and  notified.  If  it  be  sufficient 
to  name  one  of  the  three,  and  one  is  named,  and  the  commis- 
sioners have  decided  that  the  i)roper  one  w'as  named,  then 
the  case  comes  directly  under  the  rule,  already  stated,  that 
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where  a  court  is  required  to  decide,  aiid  does  decide,  upon  a 
jurisdictional  fact,  its  judgment  can  not  be  overthrown  in  a 
collateral  attack. 

It  is  clearly  within  the  power  of  the  Legislature  to  pro- 
vide the  form  of  notice,  as  well  as  the  time  and  manner  of 
giving  it.  Theixs  are,  indeed,  cases  going  so  far  as  to  hold 
that  it  is  not  essential  that  any  notice  at  all  shall  be  given. 
Upon  this  subject  a  late  >mter  says :  *'The  condemnation 
proceedings  being  in  the  nature  of  proceedings  in  rem^  the 
judgment  is  conclusive  against  every  party  interested,  wheth- 
er notified  or  not.  The  seizure  is  constructive  notice.  The 
court  obtains  jurisdiction  over  the  land  seized.  Public  con- 
venience would  not  allow  proceedings  to  be  set  aside  for 
want  of  notice  to  individuals.  The  notice  may  be  given  to 
the  party  in  possession,  although  he  may  not  be  the  true 
owner."     Mills  Eminent  Domain,  sec.  94. 

We  are,  however,  not  now  required  to  do  more  than  de- 
cide whether  the  Legislature  maj'  declare  notice  served  upon 
an  occupant  of  land  to  be  sufficient,  and  whether  that  is  the 
declaration  of  the  present  statute.  AVe  do  decide  that  the 
Legislature  has  the  power  to  prescribe  what  shall  be  a  rea- 
sonable notice  of  the  pendency  of  a  petition  for  the  opening 
of  a  highway,  and  whether  it  may  be  given  to  the  owner  or 
to  the  occupant  of  land,  and  that  fhey  have  declared  that 
it  is  sufficient  if  given  to  either  the  owner  ox  to  the  occupant. 

Appellant  argues  at  much  length  that  she  was  entitled  to  no- 
tice to  remove  her  fences  before  any  entry  upon  her  land  could 
be  rightfully  made.  We  think  that  notice  is  required.  Suits 
V.  Murdoch^  supra;  1  R.  S.  1876,  p.  534,  sec.  41.  But  we  do 
not  think  that  it  must  be  given  to  the  owner,  and  that  it  can  be 
given  no  one  else.  The  provision  of  the  statute  is  :  *'The  su- 
pervisor shall  give  the  occupant  of  such  land,  or  the  owner,  if 
a  rcj^idcnt  of  the  road  district,  sixty  days'  notice."  There  can 
Ik*  no  doubt  as  to  the  meaning  of  this  statute  ;  the  notice  may 
be  given  to  either  the  owner  or  to  the  occupant.     There  is 
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no  reason  for  assigning  to  the  conjunction  or  any  other  than 
its  oi'dinary  meaning.  There  is  no  obscurity,  no  confusion, 
and  we  have  no  right,  therefore,  to  alter  a  word  or  to  twist 
it  from  its  usual  and  ordinary  signification. 

Statements  made  by  Joseph  Porter  were  admitted  over 
the  objection  and  exception  of  appeUant,  and  it  is  now- 
claimed  that  in  this  there  was  error.  The  competency  of 
these  admissions  does  not,  as  counsel  suppose,  depend  solely 
upon  the  question  whether  the  said  Joseph  was  the  appel- 
lant's agent.  As  the  statute  provides  that  the  occupant  of 
land  may  be  the  paily  to  the  petition,  and  that  upon  him  no- 
tice to  remove  mav  be  riijhtfully  served,  he  is,  as  to  all  these 
matters,  a  principal.  His  admissions  upon  all  such  matter* 
are  those  of  a  principal,  and  not  those  of  an  agent.  If,  how- 
ever, thi.?  were  not  the  rule,  there  is  so  much  evidence  tend- 
ing to  establish  the  fact  of  agency,  and  the  further  fact  that 
the  declarations  of  Joseph  were  within  the  scope  of  such 
agency,  that  we  could  not  distiub  the  verdict,  even  upon  the 
theory  that  Joseph's  declarations  were  competent  only  upon 
the  ground  of  agency. 

We  find  no  error  in  the  record  which  w-ill  warrant  a  rever- 
sal, and  the  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed,  at  costs  of  appellant. 

Petition  for  a  reliearipg  overruled. 


73      10 
ll37    350 


No.  9345. 

Elliott  v.  The  State. 

Liquor  Law. — License. —  Vfrdict. — Fine. — Discretion  of  Jury. — Supreme 
Coitrt.^The.  amount  of  a  fine  for  i^ellln^  liquor  without  license  is  not 
exceeding  tlio  statuiory  limit,  within  the  discretion  of  the  jury,  and  the 
Supreme  Court  will  not  disturb  a  verdict  on  account  of  its  amount. 
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Same. — Competency  of  Juror, — Belief. — Prejudice. — Cases  Distingttished. — 
Where,  on  einpanelHng  a  jury  to  try  a  pei*son  indicted  for  violating 
the  liquor  law,  a  juror,  on  examination  as  to  his  competency,  states . 
that  he  lias  a  prejudice  against  the  sale  of  intoxicating  liquors,  and  be- 
lieves ssuch  business,  tliough  legitimate,  immoral  and  improper,  but 
thinks  he  can  waive  his  prejudice  so  as  to  do  the  accused  justice, 
and  try  him  as  freely  as  he  would  a  pei*son  for  tlie  violation  of  any 
other  law,  he  is  not  thereby  disqualified  to  sit  as  a  juror  on  sucli  trial. 
Keiser  v.  Lines ^  57  Ind.  431,  and  Swigart  v.  The  State^  67  Ind.  287,  dis- 
tinguished. WoRDEN,  J.,  dissents. 

Ji'KOK. —  Competency  of,  hoic  Determined. — Discretion. — Although  a  juror, 
who  has  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused, 
is  incompetent,  yet  lie  may  be  competent,  if  he  can  give  an  unbiased 
hearing  and  verdict  according  to  the  law  and  the  evidence  adduced; 
and  it  is  left  to  the  sound  discretion  of  the  trial  court  to  say  whether* 
for  such  cause,  the  juror  is  disqualified. 

Same.— -A  juror  s  opinion  as  to  the  morality  of  a  particular  transaction  can 
not  be  considered  in  determining  his  competency  to  tr)'^  one  accused 
thereof. 

^AMR.— Opinion  Concerning  Collateral  Question. — Supreme  Court. — How 
far  enquir)'  shall  be  made  of  a  juror  concerning  his  opinion  of  the  mo- 
i-alitj'  of  an\'  pin*suit  or  business  of  the  accused,  and  for  what  opinions 
In  respect  thereto  he  shall  be  set  aside,  are  matters  in  the  discretion 
of  ihe  trial  court,  and  its  decision  will  not  be  overruled  by  the  Su- 
preme Court  unless  U-ls  shown  that  there  has  been  an  abuse  of  that 
discretion. 

From  the  Henry  Circuit  Court. 

3/.  U.  Forknei\  for  api:ellant. 

jD.  p.  Bahhvin^  Attorney  General,  C.  M,  Butler^  Prose- 
cuting Attorney,  and  W.  W.  Thornton^  for  the  State. 

Woods,  J. — The  appellant,  who  was  keeping  a  drug  store, 
but  had  no  license  to  sell  intoxicating  liquors  in  quantities 
le.s.s  than  a  quart,  w\as  indicted,  convicted  and  lined  seventy 
dollars  for  a  sale  made  in  violation  of  the  license  law.  The 
evidence  is  in  the  record,  and  no  question  is,  or  can  be,  made 
of  the  appellant  s  guilt  as  charged  ;  but  we  arc  asked  to  re- 
verse the  judgment  because,  as  is  claimed,  the  fine  is  exces- 
sive, and  because  of  alleged  error  of  the  coiul  in  overruling 
the  peremptory  challenge  of  the  appellant  to  certain  jurors. 

The  amoinit  of  the  fine  was  within  the  discretion  of  the 
juiy,  and  we  can  not  disturb  their  verdict  for  that  cause. 
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One  of  the  jurors  who  tried  the  cause,  on  examination  as 
to  his  competency,  testified  as  follows : 

'*I  have  a  prejudice  against  the  sale  of  intoxicating  liquors. 

'*Ques.  Do  you  believe  that  the  sale  of  intoxicating  liq- 
uors is  a  legitimate,  proper  and  moral  business? 

*' Ans.  I  think  it  legitimate,  but  an  immoral  and  improper 
business. 

'*Ques.  Would  you  feel  as  free  to  trj'  a  i)crson  charged 
with  the  violation  of  the  liquor  law,  as  you  would  to  try  a 
person  for  the  violation  of  any  other  law? 

**Ans.  Circumstances  being  equal,  I  think  I  would.  I 
think  I  could  waive  any  in'ejudice  so  as  to  give  a  man  jus- 
tice/' 

The  question  presented  for  decision  is,  whether  a  man 
^vho  is  prejudiced  against  the  sale  of  intoxicating  liquors, 
and  believes  the  business  of  selling  such  liquors,  though  le- 
gitimate, to  be  immoral  and  improper,  but  thinks  he  can 
Avaive  his  prejudice  so  as  to  do  the  accused  justice,  and  tiy 
liim  as  freely  as  he  would  try  a  person  charged  with  the  vi- 
olation of  ai>y  other  laAV,  is  disqualified  from  sitting  as  a  ju- 
ror on  the  trial  of  one  accused  of  violating  the  liquor  license 
law? 

Counsel  for  appellant  claims  that  the  question  has  been 
iilready  adjudicated  by  this  court,  and  cites  Keisev  v.  Lines, 
57  Ind.  431,  and  Sioigart  v.  Tlie  State,  <)7  Ind.  287. 

In  the  former  case,  the  question  in  issue  was  whether  an 
jipplication  for  a  license  should  be  granted,  and,  answering 
rlirectly  to  the  issue  to  be  tried,  the  proposed  juror  said  he 
was  ** opposed  to  granting  license  to  any  person,  under  any 
circumstances."  The  incompetency  of  such  a  juror,  in  such 
n  case,  is  too  plain  for  del)ate ;  but  the  case  affords  no  anal- 
ogy to  the  case  under  consideration.  Swigart  v.  The  Stale 
is  more  nearly  in  point,  but  is  distinguishable.  In  that  case 
the  juror  declared,  not  only  his  belief  that  the  business  of 
liquor-selling  was  immoral,  but  that  he  * 'Never  thought  it  a 
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legitimate  business,  although  the  law  did  grant  it."  That 
man  either  had  a  confused  idea  of  the  meaning  of  his  own 
words,  or  else  deemed  himself  bound  by  a  higher  law  in  ref~ 
erence  to  the  subject  than  the  law  of  the  hmd,  and  was 
hardly  a  competent  juror  in  the  case. 

Some  statements  in  the  reasoning,  by  which  the  writer  of 
the  opinion  reached  the  conclusion  aimounced  in  that  case, 
go  further  than  was  necessary,  and,  if  adopted  as  a  rule  of 
pi-actice,  would  lead  to  unwarrantable  results.  It  is  true,  a* 
there  said,  that  the  ''law  is  uniform,  and  binds  all ;"  and  it 
may  be  true  that  "the  moral  sense  is  as  variable  as  the  dif- 
ference between  human  beings,  and  binds  no  one  but  the 
individual."  If  the  latter  proposition  be  true,  it  is  proof  of 
the  wisdom  of  the  law  which  has  not  attempted  to  found  a 
rule  of  competency  of  jurors  on  so  variable  a  standard,  any 
more  than  upon  other  individual  differences,  or  idiosyncra- 
sies  of  belief  or  character. 

The  right  to  challenge  jurors  for  cause  in  criminal  trials 
is  statutory,  and  is  allowed  in  the  following  instances : 

1 .  If  any  one  is  placed  on  the  jury  by  his  own  'or  anoth- 
er's request. 

2.  "No  alien  may  be  called  as  a  juror." 

3.  "When  the  jurors  are  called,  each  may  be  examined 
on  oath  by  either  paily,  whether  he  has  formed  or  expressed 
an  rt|^iilion  of  the  guilt  or  innocence  of  the  defendant,  and,. 
upon  such  examination  and  other  questions  put  by  leave,. 
the  court  may  detennine  upon  the  competency  of  the  juror. 
Any  juror  is  incompetent  who  has  formed  or  expressed  an 
opinion  of  the  guilt  or  innocence  of  the  defendant." 

4.  **If  the  offence  charged  be  punishable  with  death,  any 
|)ei"son  entertaining  such  conscientious  opinions  as  would 
preclude  his  finding  the  defendant  guilty,  shall  not  serve  as 
a  juror."     2  R.  S."  187(1,  pp.  3i)2-.3,  sees.  80  to  85. 

With  these  exceptions,  any  person,  who  is  either  a  house- 
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holder  or  a  freeholder  and  a  qualified  voter  in  any  county  of 
the  State,  is  qualified  to  serve  as  a  petit  juror  in  any  court 
in  such  county,  and,  if  disinterested,  is  a  competent  juror  in 
any  case  to  be  tried  in  such  court. 

The  unqualified  statutory  declaration  is,  that  a  juror  is  in- 
competent who  has  expressed  an  opinion  of  the  guilt  or  in- 
nocence .of  the  accused  ;  but,  notwithstanding  this,  it  is  well 
settled  that  one  who  has  both  formed  and  expressed  such 
opinion  may  be  competent,  if  he  can  give  an  unbiased  hear- 
ing and  verdict,  according  to  the  law  and  the  evidence  ad- 
duced ;  and  whether  he  can  do  so  must  be  determined  by 
the  court,  upon  the  declared  belief  of  the  juror,  and  such  per- 
tinent facts  as  may  be  elicited  on  his  examination.  Scran- 
ton  V.  Stewart,  52  Ind.  (58  ;  Hart  v.  The  State,  57  Ind.  102  ; 
Coryell  v.  Stone,  62  Ind.  307  ;  Guetig  v.  The  State,  66  Ind. 
94 ;  Brown  v.  The  State,  70  Ind.  576.  See  Balbo  v.  T/ie 
People,  80  N.  Y.  484. 

The  expression  of  an  opinion  upon  the  guilt  or  innocence 
of  the  accused  goes  directly  to  the  issue  to  be  tried,  and  yet, 
not\>ithstanding  the  strong  language  of  the  statute,,  it  is  left 
to  the  sound  discretion  of  the  trial  court  to  say  whether,  for 
such  cause,  the  juror  is  disqualified.  Still  more  must  it  be 
in  the  discretion  of  the  court  whether  to  allow  a  challenge 
upon  giounds  not  expressly  mentioned  in  the  statute,  and 
concerning  which  questions  can  be  put  to  the  juror  only  ^*by 
leave"  of  the  court. 

If  the  juror  is  free  from  bias  or  prejudice  on  the  question 
of  the  defendant's  guilt  of  the  particular  offence  charged, 
he  must  be  of  weak'  mind  indeed  if  he  can  not  fairly  try 
that  question,  notwithstanding  any  views  entertained  of  the 
morality  or  propriety  of  some  line  of  business  in  w^hich  the 
defendant  may  or  may  not  have  been  engaged. 

A  juror's  opinion  of  the  morality  of  a  particular  transac- 
tion certainly  can  not  be  considered  in  determining  his  com- 
petency to  try  one  accused  thereof.     If  so,  juroi*s  could  not 
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be  found  to  try  those  charged  with  murder,  arson,  rape,  or 
any  of  the  crimes  which  are  mala  in  se.  Alii  good  men,  and 
most  bad  men,  are  prejudiced  against  such  acts,  and  deem 
them  improper  and  immoral.  But,  as  to  those  things  which 
are  7nala  prohibUa^  offences  only  because  forbidden  by  stat- 
ute juid  not  generally  deemed  illegitimate  unless  so  con- 
demned, the  opinions  of  men  widely  differ,  some  esteeming 
particular  laws  and  the  punishments  prescribed  for  their  vio- 
lation proper  and  necessary  to  the  public  welfare, while  others 
think  them  needless,  unjust  and  improper  invasions  of  pri- 
vate and. individual  liberty.  The  license  law  itself  some 
think  wrong,  because  they  deem  the  liquor  traffic  immoral 
and  improper  to  be  licensed ;  while  others,  perhaps,  condemn 
sixc\i  laws  as  an  unwarrautal)le  interference  with  individual 
enterprise  and  freedom  of  action.  Others  occupy  various  in- 
termediate positions  between  these ;  but  it  is  a  needless  re- 
finement of  argument  to  presume  that  the  holder  of  any  of 
these  views  would,  on  account  of  his  conscientious  scruples, 
be  exposed  to  impalement  '*on  one  horn  or  the  other  of  the 
dilemma,"  if  required  to  try  the  question  of  some  one's  guilt 
of  an  alleged  infraction  of  the  law.  In  fact,  the  juror's  be- 
lief about  the  morality  of  the  liquor  traffic  has  no  direct 
bearing  upon,  and  is  entirely  collateral  to,  an  inquiry  into  the 
fact  of  an  alleged  infraction  of  the  license  law ;  and,  if 
he  is  able,  on  his  oath,  to  say  that  he  can  do  the  defend- 
ant justice,  and  satisfies  the  presiding  judge  of  his  compe- 
tency, it  is  not  for  this  court  to  revise  the  ruling  so  made, 
apon  a  speculative  possibility  that  the  conscientious  scruples 
of  the  juror  concerning  a  collateral  question,  entirely  sev- 
erable from  the  issue  to  be  tried,  may  prove  an  embarrass- 
ment strong  enough  to  affect  his  regard  for  his  oath  to  try 
and  determine  that  issue  according  to  the  law  and  the  evi- 
dence. It  would  be  a  queer  conscience  which  could  so  oper- 
ate.    The  law  will  not  presume  such  results.     The  compe- 
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tency  of  juj-ors  must  be  determined  by  practical  standards, 
and  not  by  speculative  theories  or  conjectures. 

If  those  who  believe  in  the  immorality  of  any  trade  or 
pursuit  are  incomf)etent,  as  jurors,  to  try  one  charged  with 
an  infraction  of  a  law  concerning  that  business,  then  those 
who  think  that  the  business  should  not  be  regulated  or  re- 
stricted  by  law,  but  should  be  left  as  free  as  other  pursuits, 
should  also  be  deemed  incompetent.  In  some  places,  it  has 
been  found  expedient  to  license  and  regulate  by  law  the  keep- 
ing of  houses  of  prostitution ;  would  a  juror  be  incom- 
petent to  sit  on  the  trial  of  one  charged  with  the  violation 
of  some  penal  provision  of  such  a  law  because  he  believed 
the  keeping  of  such  houses  to  be  an  improper  and  immoml 
business,  though  conceded  to  be  made  legitimate  under  the 
law?   The  question  is  answ^ered  by  the  asking. 

In  Balho  v.  The  People^  supra^  the  court  said,  that  *'The 
fact  that  the  juror  may  have  had  some  prejudice  against  the 
Italian  race  was  not,  we  think,  a  disqualifying  circumstance. 
An  opinion  that  the  prisoner's  character  was  bad  is  not  a 
gi'ound  of  principal  challenge.  Tlie  People  v.  Lohmau^  1  N. 
Y.  371) ;  The  People  v.  Allen,  43  N.  Y.  28.  The  fact  that 
the  juror  did  not  like  the  race  to  which  the  prisoner  belonged 
was  quite  too  inconclusive  to  justify  a  finding  that  he  was  in- 
competent." 

Examples  might  be  multiplied,  showing  the  impracticabil- 
ity of  any  such  test  of  competency  as  is  contended  for. 

The  suggestion  made  in  Swigart  v.  The  State,  supra, 
that,  in  capital  cases,  jurors  ma}^  be  challenged  if  they  have 
<'onscientious  scruples  against  inflicting  the  death  penalty, 
has  little,  if  any,  force,  because  the  statute  expressly  pro- 
vides for  the  challenge  on  that  ground.  Besides,  the  scru- 
ples of  the  juror  in  such  case  go  directly  to  his  ability  to 
act.  They  are  '*such  conscientious  opinions  as  would  pre- 
clude his  finding  the  defendant  guilty."  The  rule  is  a  prac- 
tical one,  and  easily  ai)plied. 


•« 
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We  do  not  say  that  there  are,  or  may  not  be,  instances 
of  juroi*s  so  prejudiced  in  reference  to  matters  collateral,  but 
nearly  related,  to  the  issue  to  be  tried,  as  to  be  incompetent ; 
but  how  far  inquiry  shall  be  made  of  a  juror  concerning  his 
opinion  of  the  morality  of  any  pursuit  or  business  of  the 
accused,  in  the  conduct  of  which  the  alleged  offence  may 
have  been  connnitted,  and  for  what  opinions  in  that  respect 
he  shall  be  set  aside,  must  be  left,  in  the  first  instance,  to  the 
discretion  of  the  judge  who  presides  at  the  trial,  and  his 
decision  will  not  be  overruled  unless  it  appear  that  there  has 
been  an  abuse  of  that  discretion.  It  does  not  so  aj)pear  in 
this  case. 

Judgment  affirmed,  with  costs. 

WoRDEN,  J.,  dissents,  thinking  that  the  juror  was  shown 
to  be  incompetent. 


^•» 
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Stott  v.  Harrison. 

Negligence. — Attorney. — Notary. —  Chattel  Mortgage, — Damages. —  Con" 
tract, — ^Wliere  an  attorney  who  is  a  notary  undertakes  and  agi'ees,  for  a 
consideration,  to  draw  a  cliattel  mortgage  and  to  malce  certificate  of 
the  acknowledgment  of  its  execution,  and  also  agreed  to  deliver  such 
mortgage,  without  additional  compensation,  to  the  recorder  of  the 
county  for  record,  within  ten  days  from  its  execution,  and  cause  the 
same  to  he  recorded,  for  failure  to  perform  the  latter  undertaking, 
wherehy  the  lien  of  said  mortgage  Is  lost,  he  Is  liable  for  the  damages 
sustained  by  reason  thereof;  and,  In  an  action  for  such  failure,  the  aver- 
ment and  proof  of  the  former  undertaking  are  pertinent. 

Same. — Failure  to  Affix  Notarial  /Se«7.— The  failure  of  such  notarj'  to  affix 
his  seal  to  such  acknowledgment,  it  being  his  duty  and  within  his  power 
to  do  so  under  his  employment,  is  no  defence  to  such  action. 

gAif£.— Jfecwfre  of  Damages. —Price  of  Property  Sold  on  Execution  not  Con- 
dufiffe  on  Stranger  as  to  Value.— In  such  action,  the  amount  for  which 
snch  roortg^ed  property'  was  sold  on  execution  is  not  conclusive  as  to 
itB  Talue  against  the  plaintiff,  who  was  a  stranger  to  such  writ. 

Vol.  73.-2 
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Constable.— •J?ciMm  on  Execution. — Authentication. —  Evidence. — Where 
the  return  on  a  writ  of  execution  is  made  by  a  constable  on  the  back 
of  such  writ,  a  part  in  one  column  and  a  part  in  another,  with  the 
indoi-sements  of  the  justice  on  the  writ  between,  and  the  constable's 
name  subscribed  at  the  bottom  of  the  left-hand  column,  such  subscrib- 
ing is  a  proper  authentication  of  the  whole  of  such  return,  and  such 
writ  is  admissible  in  evidence. 

From  the  Gibson  Circuit  Court. 

li.  M.  J.  Miller,  for  appellant. 
W.  M.  Land,  for  appellee. 

Woods,  J. — Action  by  the  appellee  against  the  appellant, 
on  a  complaint  showing  the  following  facts : 

The  plaintiff  was  liable,  as  surety  for  one  Sylvester  B. 
Jones,  on  a  promissory  note  for  one  hundred  and  foily  dol- 
lars, and  said  Jones,  having  agreed  to  execute  to  the  plain- 
tiff a  mortgage  on  certain  growing  wheat  to  secure  him 
against  loss  on  account  of  his  said  liability,  they  employed 
the  defendant,  who  was  an  attorney  and  a  notary  public ; 
and  the  defendant,  on  said  emplojnncnt,  undertook  and 
agreed,  for  a  reasonable  reward  in  that  behalf,  to  draw  up 
said  mortgage  and  take  the  acknowledgment  of  said  Jones 
thereto,  in  such  manner  as  to  make  the  same  a  valid  and 
legal  lien  on  said  property,  in  favor  of  the  plaintiff  ;  and  the 
defendant  did  accordingly  draw  a  mortgage,  which  was  duly 
signed  and  acknowledged  by  said  Jones,  and  appended  there- 
to his  certificate  of  such  acknowledgment  as  a  notary  pub- 
lic;  that  thereupon,  to  wit,  on  the  5th  day  of  February, 
1877  (the  day  on  which  said  mortgage  was  executed),  in 
consideration  that  he,  plaintiff,  did  then  and  there  deliver 
5<aid  mortgage  to  the  defendant,  to  be  bj^  him  delivered  to 
the  recorder  of  Gibson  countj'^  to  be  recorded,  the  defend- 
ant undertook  and  promised,  without  reward  in  that  behalf, 
to  deliver  the  same  to  said  recorder,  and  cause  the  same  to 
be  recorded  within  ten  days  from  that  time ;  that,  though 
the  defendant  then  and  there  received  said  mortcraffe  of  the 
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plaintiff  for  the  purpose  aforesaid,  yet,  not  regarding  his 
said  promise  and  undei-tiiking,  he  did  not,  and  would  not, 
deliver  said  mortgage  to  the  recorder  and  cause  the  same  to 
be  recorded  within  ten  days  of  said  date,  but  so  carelessly 
conducted  himself  in  that  respect  that  said  mortgage  was  not 
delivered  to  the  recorder  for  record  until  the  l(5th  day  of 
Februaiy,  1877,  by  reason  whereof  the  lien  of  said  mortgage 
became  lost,  and  said  property  was  seized  and  sold  as  the 
property  of  said  Jones  on  an  execution  junior  to  the  date  of 
said  mortgage,  and  the  proceeds  of  the  sale  applied  upon 
said  writ ;  that  said  mortgaged  property  was  worth  two  hun- 
•  dred  dollars  ;  that  said  Jones  was  and  is  insolvent,  and  pos- 
sessed of  no  property  subject  to  execution  ;  that  the  plaintiff 
was  compelled  to  pay,  and  did  pay,  upon  said  note  whereon 
he  was  surety  for  said  Jones,  the  sum  of  ninety  dollars, which 
has  never  been  repaid  by  sai^  Jones,  or  othenvise. 

Answer  in  general  denial ;  trial  by  the  court ;  finding  and 
judgment  for  the  plaintiff. 

The  only  error  assigned  is  upon  the  overruling  of  the  ap- 
pellant's motion  for  a  new  trial. 

The  appellant  claims  that  the  verdict  is  contrary  both  to 
the  law  and  the  evidence,  and,  in  support  of  this  proposi- 
tion, contends  that  the  gist  of  the  complaint  is  the  failure  to 
deliver  the  mortgage  for  record,  and  that  the  averments 
concerning  the  appellant's  employment  to  draw  the  mort- 
gage, and  take  the  acknowledgment  of  its  execution,  are 
saqjlusage  and  play  no  part  in  the  case  ;  and  that,  as  there 
was  no  notarial  seal  attached  to  the  certificate  of  acknowl- 
edgTiient,  the  recording  of  the  mortgage  would  have  been  a 
nullity,  and  that  the  plaintiff  had,  therefore,  not  been  in- 
jured by  his  alleged  negligence  in  not  having  the  mortgage 
recorded  in  time. 

The  mortgage  and  the  certificate  of  acknowledgment,  and 
the  indorsement  of  the  recorder  of  the  county,  showing  that 
the  instrument  had  been  received  for  record  on  February 


20  SUPREME  COURT  OF  INDIANA, 

Stott  r.  Harrison. 

16th,  1877,  were,  as  it  appeal's  by  the  bill  of  exceptions, 
put  in  evidence  without  objection,  and  no  suggestion  of 
the  defect  seems  to  have  been  made  in  the  court  below. 
Under  the  circumstances,  it  is  doubtful,  to  say  the  least, 
whether  this  court  can  be  called  on  to  say  that  there  was  no 
impression  of  a  seal  merely  because  the  clerk  has  indicated 
none  on  the  transcript.  See  Brooster  v.  Tlie  State ^  15  Ind. 
190  ;  Stevens  v.  Doe^  6  Blackf .  475  ;  Jordan  v,  Corej/^  2  Ind. 
385 ;  Beardsley  v.  Knight,  4  Vt.  471. 

If,  however,  it  wei*e  conceded  that  the  acknowledgment 
now  under  consideration  was  defective  for  the  want  of  the 
notarial  seal,  the  conclusion  contended  for  by  the  appellant 
does  not  follow.  The  gist  of  the  complaint  is  not  simply 
that  the  appellant  undertook  to  deliver  the  mortgage  to  the 
recorder  for  record,  but  also  ta  cause  the  same  to  be  record- 
ed ;  and  in  this  connection  it  is  not  without  significance  that 
the  appellant,  an  attoiiiey  and  notary,  for  a  consideration , 
on  the  employment  of  the  plaintiff  and  said  Jones,  drew 
the  moiigage,  and  took  and  made  a  certificate  of  the  ac- 
knowledgment thereof.  If  in  truth  he  had  not  stamped  the 
certificate  \vith  his  official  seal,  he  still  had  the  power  to 
do  it  {Jordan  v.  Corey,  stipi^a),  and  having  undertaken  to 
cause  the  mortgage  to  be  recorded  within  the  time  allowed 
therefor  by  law,  his  failure  can  not  be  excused  on  account  of 
the  absence  of  a  seal  which  he  had  the  power,  and  was  under 
a  double  duty  to  the  plaintiff,  to  attach — a  duty  arising  from 
the  original  employment  to  take  the  acknowledgment,  and 
also  from  the  undertaking  to  cause  the  instrument  to  be  re- 
corded ;  and,  upon  the  charge  of  the  failure  to  perform  the 
latter  undertaking,  the  averment  and  proof  of  the  former 
are  pertinent,  and  perhaps  necessaiy,  under  the  circum- 
stances, to  make  the  cause  of  action  complete. 

Another  ground  on  which  it  is  claimed  that  a  new  trial 
should  be  granted  is  that  the  court  eiTed  in  allowing  certain 
writings  endorsed  on  the  execution  on  which  the  wheat  was 
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sold 9  or  is  claimed  to  have  been  sold,  to  be  read  in  evidence 
as  a  part  of  the  constable's  return  on  said  writ.  It  is  claimed 
that  the  part  so  read  was  not  signed  by  the  constable,  and 
that,  aside  therefrom,  there  was  a  complete  return  over  the 
signature  of  the  constable.  The  return,  as  put  in  evidence, 
%vas  identical  with  a  return  which  was  copied  into  the  record 
of  the  justice  of  the  peace,  which  had  already  been  read  in 
evidence  without  objection  ;  but,  aside  from  this,  we  are  not 
able  to  say  that  the  court  committed  any  error  in  treating 
the  parts  objected  to  as  a  part  of  the  true  return.  It  was 
all  written  on  the  back  of  the  writ,  presumably  in  one  hand- 
writing, a  part  in  one  column  and  part  in  another,  with  the 
indorsement  of  the  justice  on  the  writ  between,  and  the  con- 
stable's name  subscribed  at  the  bottom  of  the  left-hand  col- 
umn. It  would  be  extremely  technical  to  hold  that  the  signa- 
ture so  placed  was  not  a  proper  subscribing  and  authentica- 
tion of  the  whole.  The  portions  objected  to  showed  the  sale 
of  the  wheat.  There  was  other  evidence  of  the  sale,  and  no 
conflict  of  evidence  on  the  subject. 

We  can  not  say  that  the  court  awarded  excessive  damages. 
The  price  for  which  the  wheat  was  sold  by  the  constable  was 
not  conclusive  on  the  plaintiff,  who  was  a  stranger  to  the 
Tvrit,  and  adversely  interested,  and  there  was  abundant  evi- 
dence to  show  a  greater  value  than  the  jmce  so  obtained. 

Judgment  affirmed,  with  costs. 


»#♦ 


DlTCHCS  AND  Drains. — Appeal  from  Board  of  Commissioners, — Statute 
Construed, — ^The  language  of  the  proviso  in  section  10  of  the  drain- 
nge  law  of  1875, 1  R.  S.  1876,  p.  430,  ''Any  party  aggrieved  may  ap- 
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peal/'  gives  a  general  right  of  appeal  from  ordei-s  entered  by  aboard  of 
commissioners  under  autliority  of  any  section  of  such  drainage  law. 

Same. — Under  section  31  of  the  act  in  relation  to  the  organization  of 
county  boards,  1  R.  S.  1876,  p.  357,  any  one  aggrieved  has  a  right  of 
appeal  from  the  orders  of  a  board  of  county  commisslonei-s  in  relation 
to  the  establishment  of  a  ditch  under  the  act  of  1875,  supra. 

Statute. — Jiule  of  Construction, — Inconstiiiing  the  meaning  of  a  statute, 
courts  must  look  to  the  intention  of  the  Legislature,  apparent  from  the 
entire  statute,  and  not  to  the  particular  phraseology  or  location  of 
clauses. 

Jurisdiction. — Presumption, — Where  a  oburtof  general  jurisdiction  ex- 
ercises jurisdiction,  it  will  be  presumed  that  it  rightfully  assun\ed  and 
exercised  such  authority,  unless  the  record  affirmatively  shows  want  of 
jurisdiction. 

Same. — Supreme  Court, — Practice. — Where  a  court  has  jurisdiction  of  the 
subject-matter,  the  record,  on  appeal  to  the  Supreme  Court,  must  not 
only  affirmatively  show  the  error  complained  of  in  the  method  of  get- 
ting the  particular  cause  in  court,  but  nmst  also  show  that  the  ir- 
regularity complained  of  was  brought  to  the  attention  of  the  trial  court. 

Party'. — Assessment. — Where  an  assessment  is  made  against  land  under 
the  drainage  law,  supra,  and  the  owner  is  named  in  such  assessment, 
this  is  sufficient  to  make  him  a  party  to  the  pi-oceedings,  although  not 
named  in  the  petition  asking  an  order  for  the  construction  of  the  ditch, 
and  to  entitle  him  to  an  appeal  from  such  proceedings. 

Same. — Xame. — Initials. — Identitij. — Objection  to  the  identitj'^  of  a  person 
can  not  be  raised  for  the  tlrst  time  in  the  Supreme  Court,  on  account  of 
llie  luie  of  the  initial  letters  of  proper  names  in  the  assessment  made 
by  the  commissioners  in  such  proceedings. 

SvMMOas.— Default.— Judgment,— Iiecord,—  \yhere  a  judgment  is  ren- 
dered by  default,  unless  the  record  shows  that  summons  was  issued 
and  served,  the  judgment  will  be  reversed  on  appeal. 

SAMK.—Aj)peal  in  Vacation  —Wiieve  an  appeal  is  taken  in  vacation  from 
an  order  of  a  board  of  county  commissioners,  summons  must  be  issued 
inid  served  upon  the  adverse  parties  thereto. 

Waiver. — Jurisdiction.— An  appearance,  to  move  to  have  a  default  set 
aside  upon  the  ground  of  want  of  notice  of  an  appeal  from  an  order  of 
the  board  of  commissionei-s,  does  not  waive  the  right  to  object  to  the 
jurisdiction  of  the  court  in  which  such  motion  is  made. 

From  the  Allen  Circuit  Court. 

L.  M,  Ninde^i  for  appellants. 

S,  F.  Swaijne  and  P.  V,  Hoffman,  for  appellee. 

.  Elliott,  J. — On  the  21st  day  of  June,  187(3,  appellants 
presented  to  the  board  of  commissioners  of  Allen  county  a 
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petition  for  the  construction  of  a  ditch.  Bond  was  filed,  no- 
tice given,  and  viewers  were  appointed.  On  the  8th  day  of 
September,  1876,  an  order  was  made,  "establishing  the 
ditch  as  prayed  for."  There  was  no  appeamnce  before  the 
commissioners  by  the  appellee,  and  the  order  was  granted 
without  opposition.  The  appellee  filed  an  appeal  bond  on 
the  7th  day  of  October,  187(>,  with  the  auditor,  and  the 
record  was  certified  to  the  circuit  court.  No  notice  of  ap- 
peal, nor  of  the  pendency  of  the  action  in  the  circuit  court, 
was  given  the  appellants.  On  the  29th  day  of  the  November 
term  appellants  were  called,  and  default  entered  against 
them.  Appellants  moved  to  set  aside  this  default  before 
judgment  was  formally  entered.  This  motion  was,  however, 
not  made  until  April,  1877. 

It  is  conceded  by  appellants'  counsel  that  the  appeal  bond 
was  filed  within  thirty  days  after  the  final  order  of  the  com- 
missioners, but  it  is  insisted  that  the  appellee  had  no  right 
of  appeal  at  all. 

Counsel  arfirues  that,  as  there  was  no  appearance  before  the 
commissioners,  and  no  resistance  of  any  kind  made  to  the 
petition,  there  is  no  right  of  appeal.  It  is  contended  that 
section  4  of  the  act  of  1875,  concerning  the  ditching  of  wet 
lands,  provides  for  an  order  from  which  there  is  no  appeal, 
and  that  the  right  of  appeal  given  in  section  10  applies  only 
to  the  cases  provided  for  by  sections  9  and  10.  Section  4  is 
as  follows  :  "Said  board  of  commissioners,  at  the  time  set 
for  the  hearing  of  said  petition,  shall,  if  they  find  the  pro- 
visions of  the  2d  section  of  this  act  to  have  been  complied 
with,  proceed  to  hear  said  petition,  and  if  they  find  such 
proposed  work  to  be  necessary  and  conducive  to  public 
health,  convenience  or  welfare,  or  of  public  benefit  or  utili- 
ty, they  shall  establish  the  same  as  specified  by  the  report 
of  the  viewers." 

Sections  9  and  10  are  as  follows : 

**Sec.  9.   If  any  aj^plication  for  compensation  or  damages 


24  SUPREME  COURT  OF  INDIANA, 

Uonk  et  al,  v,  Barthold. 

shall  have  been  made  agreeably  to  the  3d  section  of  this  act, 
the  board  of  commissioners  shall  orJer  the  viewei's  and  re- 
viewers to  determine,  by  actual  view  of  the  premises,  the 
compensation  or  damages  sustained  by  and  to  be  paid  to 
such  applicant,  which  shall  be  a  i)art  of  their  said  report. 
After  the  report  of  such  viewei-s  or  reviewers  shall  have 
been  made,  the  petitioners  may  discontinue  the  said  pro- 
ceedings by  paying  all  costs  that  have  accrued  up  to  the 
time  of  such  discontinuance,  and  notifying  the  auditor  in 
writing  that  they  will  not  further  prosecute  the  same.  But 
no  proceeding  shall  be  discontinued  unless  the  notice  thereof 
shall  be  signed  by  a  majority  of  the  petitioners  for  such  pro- 
posed work. 

**Sec.  10.  Upon  the  filing  of  the  report  of  such  reviewers, 
the  board  of  commissioners  shall  establish  such  proposed 
work  as  described  in  the  report  of  such  reviewers,  and  shall 
award  to  all  applicants  for  compensation  or  damages  the 
sum  reported  by  such  reviewers  to  be  paid  to  them,  and 
shall  order  the  same  paid  out  of  the  county  treasury ;  Pro^ 
videdy  Any  party  aggrieved  may  appeal  to  the  circuit  court 
as  provided  by  law  for  appeal  from  commissioners." 

It  is  evident  that  different  orders  are  provided  for,  but  we 
do  not  think  that  the  Legislature  meant  to  confine  the  right 
of  appeal  to  one  class  of  cases  or  orders  only.  The  [)rovision, 
*' Any  party  aggrieved  may  appeal  to  the  circuit  court  as  pro- 
vided by  law  for  appeal  from  commissioners,"  was  intended 
to  give  a  general,  not  a  limited,  right  of  appeal.  A  clause  is 
not  necessarily  to  be  restricted  to  the  section  in  which  it  is 
found,  nor  to  the  sections  with  which  it  is  immediately  con- 
nected. Courts  are  to  look  to  the  intention  of  the  Legisla- 
ture,  apparent  from  the  entire  statute,  and  not  to  the  par- 
ticular phraseology  or  location  of  clauses.  The  language  of 
the  clause  quoted  is  broad  enough  to  give  a  general  right  of 
appeal,  and  there  is  nothing  in  the  context  requiring  us  to 
hamper  it  by  a  limitation  or  restriction. 
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The  conclusion  we  have  reached  is  strengthened  by  the 
language  of  the  section  which  directly  follows  that  contain- 
ing the  clause  giving  the  right  of  appeal.  In  section  11  it 
is  declared,  that,  '4f  no  damage  or  compensation  shall  have 
been  claimed,  or  if  no  appeal  shall  have  been  taken  from  the 
action  of  the  board  of  commissioners,"  then  certain  orders 
shall  be  made  by  the  board.  Two  cases  are  here  clearly  pro- 
vided for— one  where  there  is  a  claim  for  damages,  another 
where  there  is  an  appeal ;  thus  indicating  that  the  right  of 
appeal  is  not  restricted  solely  to  cases  where  a  claim  for 
damages  is  interposed. 

The  provision  of  the  commissioners'  statute  is,  of  itself, 
broad  enough  to  authorize  an  appeal.  The  language  of  sec- 
tion 31  is  very  broad :  *'From  all  decisions  of  such  commis- 
sioners there  shall  be  allowed  an  appeal."  1  R.  S.  1876,  p. 
357,  sec.  31. 

The  order  of  the  board '"establishing  the- ditch"  is  cer- 
tainly a  decision,  and,  if  a  decision,  the  aggrieved  party  has 
a  right  of  appeal  under  the  geneml  statute.  The  clause 
quoted  from  section  10  of  the  ditching  statute,  by  reference, 
embodies  the  provisions  of  section  31  of  the  commissioners' 
statute,  and  thus  expressly  applies  them  to  all  final  decisions 
under  the  former  act.  The  right  of  appeal  from  final  judg- 
ments of  inferior  tribunals  is  one  which  ought  not  to  be 
abridged  by  strict  construction,  but,  on  the  contrary,  should 
rather  be  extended,  for  the  provisions  of  the  statute  confer- 
ring it  are  clearly  remedial. 

It  is  argued  that,  as  the  appellee  was  not  named  in  the 
petition  or  notice,  he  was  not  a  party  to  the  proceeding,  and 
therefore  had  no  right  to  appeal  without  filing  an  affidavit 
showing  his  interest  in  the  matter  decided.  We  can  not  say 
that  such  an  affidavit  was  not  filed.  As  the  circuit  court  is  one 
of  general  jurisdiction,  and,  as  it  did  exercise  jurisdiction,  we 
must  presume  that  it  rightfully  assumed  and  exercised  such 
authority.     The  affidavit  was  not  necessarily  a  part  of  the 
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record,  and  we  can  not,  from  the  silence  of  the  record,  in- 
fer, a«  against  the  action  of  the  trial  court,  that  none  wa* 
filed.  In  Scraper  v.  Pipes,  59  Ind.  158,  it  was  held  that, 
where  the  record  was  silent,  and  it  did  not  affirmatively  ap- 
pear by  affidavit,  that  a  preliminary  step  (there  the  issu- 
ing of  a  summons)  was  not  taken,  a  motion  to  dismiss  was^ 
correctly  overruled. 

The  motion  upon  which  the  appellants  base  this  appeal 
does  not  attack  the  default  or  judgment  upon  the  gi'ound 
that  an  affidavit  was  not  filed.  That  question  was  not  pre- 
sented to  the  lower  court  in  any  form,  and  it  can  not  be  pre^ 
sented  here  for  the  first  time.  The  circuit  court  did  have 
general  jurisdiction  of  appeals,  and  of  the  subject-matter  in- 
volved in  this  particular  controversy,  and  it  can  not,  there* 
fore,  be  correctly  said  that  there  was  no  jurisdiction  of  the 
subject-matter.  Of  course,  if  there  was  no  jurisdiction  of 
the  subject-matter,  the  appellants  could  not  have  waived  ob- 
jection— indeed,  could  not  have  conferred  jurisdiction  by  ex- 
press consent.  But,  as  we  have  said,  there  was  jurisdiction 
of  the  subject-matter  ;  and,  if  there  was  any  error  at  all,  it 
was  in  the  method  of  getting  the  particular  cause  into  the 
circuit  court.  Unless  the  record  affirmatively  shows  that 
error,  we  must,  upon  familiar  rules,  sustain  the  jurisdiction 
of  the  circuit  court.  The  cases  warrant  us  in  going  further ; 
for,  unless  the  record  affirmatively  shows  that  the  iiregular- 
ity  complained  of  was  brought  to  the  attention  of  the  court 
below,  we  can  not  give  it  any  consideration  at  all  on  appeal. 

We  think  that  the  appellee  was  a  party  to  the  proceed- 
ings, although  not  named  in  the  petition.  An  assessment 
was  made  against  his  lands,  apd  he  is  expressly  named  as 
one  against  whose  lands  an  assessment  is  laid.  This  made 
him  a  party  to  the  proceedings.  He  must  be  regarded  as  a 
party,  or  the  assessment  nmst  be  held  to  be  utterly  void ;  for 
certainly  a  judirment  can  not  be  rendered  bv  the  commis- 
sioners  against  one  who  is  not,  actually  or  constructively,  a 
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party  to  the  proceedings.  Evidently  the  statute  did  not 
mean  to  restrict  the  application  of  the  temi  '♦parties"  to  such 
l)ersons  only  as  were  named  in  the  petition  or  notices.  The 
petitioners,  by  their  act,  brought  the  a[)pellee  into  the  pro- 
ceedings, and  they  ought  not  now  to  be  allowed  to  assert  thut 
he  was  not  a  party,  and  thus  cut  off  his  right  of  appeal. 

It  is  argued  that,  as  the  appellee  is  described  as  F.  W.  Bar- 
thold in  the  assessment  roll,  we  can  not  i)resume  that  he  is 
the  same  person  who  is  here  the  appellee.  There  is  little,  if 
any,  plausibility,  and  certainly  no  merit,  in  this  argument. 
The  presumption  is,  and  ought  to  be,  in  favor  of  the  ruling 
of  the  court  below ;  especially  so  where  the  appellants,  al- 
though they  had  ample  opportunity,  did  not  deny  that  F.W. 
Barthold  was  the  same  person  as  Frederick  W.  Barthold. 
No  attempt  was  made  to  show  that  the  appeal  was  taken  by 
one  who  had  no  right  to  take  it,  and  the  objection  is  entirely 
too  late,  if  it  were  otherwise  meritorious. 

It  is  contended  that,  as  the  appeal  was  taken  in  vacation, 
a  summons  ought  to  have  been  issued  and  seized  upon  the 
appellants.  It  does  not  affirmatively  appear,  by  affidavit  or 
olher^vise,  that  no  summons  was  issued.  Scraper  v.  Pipes 
is  cited  by  appellee  as  sustaining  the  doctrine  that,  where 
the  record  is  silent,  the  issuance  and  service  of  sum- 
mons will  be  presumed.  We  are  unwilling  to  give  that 
case  such  an  extended  application  as  that  claimed  for  it  by 
appellee.  The  question  in  that  case  arose  u[)on  a  motion  to 
dismiss  the  appeal  made  by  the  petitioners  in  a  highway  case, 
and  is  clearly  distinguishable  from  the  present.  There,  the 
party  questioning  the  right  of  appeal  was  seeking  to  have 
the  appeal  dismissed  because  the  notice  required  by  statute 
had  not  been  given.  Here,  the  party  is  seeking  to  have  a  de- 
fault set  aside  in  order  that  he  mav  be  allowed  to  have  a 
hearing  upon  the  merits.  In  the  former  case  there  was  still 
a  right  to  issue  a  summons,  and  get  the  cause  properh-^  into 
the  circuit  court.     In  the  present  there  is  a  final  judgment 
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which  determines  the  whole  controversy  forever,  unless  the 
appellants  can  be  relieved  from  the  default  and  judgment 
against  them.  The  question  here  involved  was  not  presented 
in  the  case  cited,  and  was  neither  discussed  nor  decided. 

The  statute  giving  the  right  of  appeal  provides  that, 
when  the  appeal  is  taken  in  vacation,  the  appellant  shall 
cause  a  summons  to  be  issued  and  served.  1  R.  S.  1876, 
p.  357.  The  provision  is  explicit,  and  allows  appeals  in  va- 
cation only  upon  condition  that  a  writ  shall  be  issued  against, 
and  served  upon,  the  parties  whose  interests  are  adverse  to 
those  of  the  party  by  whom  the  appeal  is  taken.  Until  there 
has  been  service  of  such  summons,  there  is  no  jurisdiction 
of  the  persons  of  the  parties  adverse  to  the  parties  who  pros- 
ecute the  appeal  from  the  commissioners.  There  can  be  no 
fair  debate  upon  the  proposition,  that,  where  notice  or  sum- 
mons is  required  in  order  to  get  a  party  into  court,  ju- 
risdiction of  the  pei*son  can  not  be  acquired  without  such 
notice,  except  upon  voluntary  appearance,  or  by  waiver. 
The  only  question  admitting  of  doubt  or  debate  is,  what  is 
the  rule  where  the  record  in  such  a  case  is  silent?  We  can 
not  receive  any  assistance  from  those  cases  which  hold  that, 
where  the  attack  is  collaterally  made,  and  the  recoixi  is  si- 
lent, jurisdiction  will  be  presumed,  for  here  the  attack  is 
made  in  the  most  direct  method  possible.  There  are,  how- 
ever, cases  which  declare  a  rule  within  which  we  feel  bound 
to  place  this  case.  It  was  held  as  early  as  Rany  v.  Tlie 
GovetmoVj  4  Blackf .  2,  that,  where  a  judgment  was  rendered 
by  default,  the  record  must  show  that  summons  was  issued 
and  served,  and  this  general  doctrine  has  been  approved 
again  and  again.  In  Cochnoioer  v.  Cochnower,  27  lud,  253, 
the  question  was  much  discussed,  and  it  was  held  that,  al- 
though there  was  no  attempt  to  set  aside  the  default  in  the 
court  below,  yet,  if  the  record  did  not  show  sei-vice  of  pro- 
cess, the  judgment  must  be  i-eversed.  We  are  unable  to 
perceive  any  diffei^ence  between  the  present  case  and  those 
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cited.  The  statute  requiring  summons  to  be  issued  and 
served  is  as  explicit  and  mandatory  as  in  cases  where  an 
original  action  is  commenced.  The  only  way  in  which  the 
party  adverse  to  the  one  who  appeals  from  the  judgment  of 
the  commissioners  can  be  got  into  court,  is  by  summons  is- 
sued and  served,  and  until  this  has  been  done  the  court  has 
not  acquired  jurisdiction  of  the  person. 

It  is  said  by  the  appellee, that  the  affidavit,  tiled  in  support 
of  the  motion  to  set  aside  the  default,  does  not  show  that 
the  appellants'  cause  had  any  merit.  It  was  not  necessary 
that  it  should.  If  it  appeared  that  the  court  had  no  juris- 
diction of  the  person,  enough  was  shown  to  require  the  de- 
fault to  be  set  aside,  for  in  such  a  case  there  was  an  entire 
want  of  authority  to  render  any  judgment  at  all. 

Appellee  urges  that,  as  appellants  appeared  and  did  not 
object  to  the  jurisdiction  of  the  court,  they  waived  all  ob- 
jection, and  we  are  referred  to  Jellej/  v.  Gaffy  56  Ind.  331. 
.  This  position  is  not  tenable,  nor  is  that  case  at  all  in  point. 
Api>ellants  asked  to  have  the  default  set  aside  upon  the  ex- 
press gi-ound  that  they  had  not  had  notice  of  the  appeal,  and 
they  did  nothing  waiving  any  right  to  object  to  the  jurisdic- 
tion of  the  court.  Their  motion  was,  in  itself,  such  an  ob- 
jection. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  set  aside  the  default  and  judgment,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


♦•♦ 


No.  7695. 

Robinson  v.  Clement. 

Baxkibcttct. —  CompogiUou. — Judgment.  —  Execution. —  Payment.  —  -De- 
po8U» — CondiUon. — Rights  of  Creditor  of  Bankrupt  on  Failure  to  Com- 
pljf  with  Compromise  Agreement. — A.  recovered  a  judgment  in  the  clr- 
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cuit  court  against  B.  Two  days  thereafter  B.,  upon  his  petition, 
was  adjudged  a  bankrupt  by  the  District  Court  of  the  United  States. 
A.'s  judgment  was  afterward  allowed  in  full  against  the  estate  of  B. 
B.  compromised  with  his  creditors,  agreeing  to  pay  a  certain  per  cent, 
of  their  claims.  A.  and  B.'s  assignee,  afterward,  in  pursuance  of  sec- 
tion 20  of  the  bankrupt  act.  fixed  the  value  of  the  lien  of  A/s  judgment 
upon  B.'s  real  estate,  leaving  a  balance  upon  which  B.  should  pay  the 
percentage  agreed  upon,  which  he  afterward  failed  and  refused  to  do. 
but  deposited  the  same  with  the  deputy  clerk  of  the  U.  S.  Dis- 
trict Court,  to  be  paid  to  A.  upon  the  condition  that  the  said  judgment 
should  be  Anally  determined  by  the  Supreme  Court  of  the  State,  B. 
knowing  that  no  appeal  had  ever  been  taken  therefrom.  The  clerk  re- 
fusing to  pay  said  sum  on  demand  ?on  account  of  such  condition,  A. 
brought  suit  to  revive  the  balance  of  said  judgment,  and  asked  for  an 
order  for  the  issuance  of  an  execution  thereon  against  the  property 
of  B. 

Held^  that  A.  was  entitled  to  execution  on  his  judgment  for  the  unsecured 
balance  due. 

HekU  also,  that  an  execution  on  said  judgment  should  only  be  issued  by 
order  of  the  court  rendering  the  same. 

Held,  also,  that  the  money  left  with  the  deputy  clerk  was  not  a  iiaynient 
either  to  him  or  to  A.,  but  a  mere  deposit  upon  a  condition. 

Held^  also,  that  a  creditor  of  a  bankrupt,  in  the  event  of  the  non-payment 
of  the  composition  according  to  its  terms,  is  remitted  to  all  tlie  rights 
which  he  had  at  the  time  the  proceedings  in  bankruptcy  were  insti- 
tuted. 

From  the  Vanderburgh  Circuit  Couit. 

A.  L.  Robinson  and  G,  Palmer^  for  appellant. 
C,  Denby  and  D.  B.  Kumler^  for  appellee. 

NiBLACK,  C.  J. — In  this  case,  Andrew  L.  Eoblnson,  the 
plaintiff,  complained  of  Converse  Clement,  the  defendant, 
and  said  that  on  the  24th  day  of  December,  1874,  he  recov- 
ered  a  judgment,  in  the  Vanderburgh  Circuit  Court,  against 
the  defendant  for  three  thousand  and  five  hundred  dollars, 
with  costs  of  suit ;  that  afterward,  on  the  2()th  day  of  the 
same  month,  the  defendant  began  certain  proceedings  in 
l)ankruptcy  in  the  District  Court  of  the  United  States  for 
the  Distri(»t  of  Indiana,  at  Evansville,  by  means  whereof  he 
was,  on  the  same  day,  adjudged  to  be  a  bankrupt ;  that  on 
the  4th  day  of  February,  1875,  the- claim  of  the  plaintiff 
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was  duly  proven  against  the  defendant,  in  such  proceedings 
in  bankruptcy,  and  the  sum  of  $3,512.80  was  allowed  against 
the  defendant's  estate  in  bankruptcy,  with  security — ^that  is 
to  s^y^  on  the  supposition  that  the  judgment  rendered  as 
above  was  a  lien  on  the  defendant's  real  estate  :  that  on  the 
1st  day  of  May,  1875,  the  defendant  made  an  offer  of  com- 
promise with  his  creditors,  which  was  not  agreed  to  by  the 
plaintiff,  but  was  accepted  by  a  sufficient  number  of  such 
creditors  to  make  it  binding  upon  all,  by  which  he  was  to 
be  released  and  discharged  from  his  debts  by  the  payment 
of  five  per  cent,  of  the  amounts  respectively  due  thereon, 
within  sixty  days  from  that  date ;  that  on  the  8th  day  of 
June,  1875,  the  plaintiff  and  James  H.  McNeely,  the  de- 
fendant's assignee  in  bankruptcy,  by  an  agreement  made 
between  them  in  pursuance  of  section  20  of  the  bankrupt 
act,  ascertained  and  fixed  the  value  of  the  lien  of  the  plain- 
tiff's judgment  upon  the  defendant's  real  estate  at  the  sum 
of  $1,800,  leaving  the  sum  of  $1,712.80,  without  security, 
upon  which  latter  sum  the  defendant  should  have  paid  to 
the  plaintiff  the  amount  of  five  per  cent.,  making  the  sum  of 
$85. H4  ;  that  the  defendant  had  neither  paid  nor  tendered  to 
the  i>laintiff  said  sum  of  $85.64,  or  any  part  thereof,  but 
had  refused  to  either  pay  or  tender  any  part  of  the  same  ; 
that  on  the  6th  day  of  August,  1875,  the  defendant,  instead  . 
of  paying  the  same  to  the  plaintiff,  as  it  was  his  duty  to 
have  done,  deposited  said  sum  of  $85.64  with  the  deputy 
clerk  of  the  United  States  District  Court,  at  Evansville,  to 
be  paid  to  the  plaintiff  upon  the  condition  that  his  said 
judgment  should  be  finally  heard  and  settled  by  the  Supreme 
Court  of  this  State,  when  in  truth  and  in  fact  no  appeal  to 
said  Supremie  Court  had  ever  been  taken  from  said  judg- 
ment, nor  had  the  cause  in  which  it  was  rendered  ever  been 
in  any  way  in  that  court,  which  the  defendant  well  knew  at 
the  time  said  sum  of  money  was  so  deposited ;  that  on  the 
10th  day  of  August,  1875,  the  plaintiff  applied  to  the  said 
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deputy  clerk  for  said  sum  of  $85.64,  and  requested  that  said 
sum  of  money  should  be  paid  to  him,  but  that  said  deputj» 
clerk  refused  to  pay  the  same  to  the  plaintiff,  by  reason  of 
the  condition  upon  which  said  money  had  been  dq)osited 
with  him,  as  above  set  forth ;  that  the  defendant  claimed 
tmd  pretended  that,  by  reason  of  the  proceedings  in  bank- 
ruptcy, herein  above  refen^ed  to,  he  is  wholly  released  and 
discharged  from  the  payment  of  the  plaintiff's  said  judg- 
ment, and  every  part  thereof.  Wherefore  the  plaintiff  prayed 
that  his  said  judgment,  as  to  said  sum  of  $1,712.80,  with 
the  interest  which  had  accrued  thereon,  might  be  revived 
asrainst  the  defendant,  and  that  execution  be  issued  thereon 
for  the  amount  found  to.be  due,  against  the  property  of  the- 
defendant. 

The  defendant  demun*ed  to  the  complaint,  and  his  de- 
muiTcr  was  sustained.  The  plaintiff  refusing  to  plead 
further,  final  judgment  was  rendered  against  him  upon  de- 
murrer. 

Only  one  question  is  therefore  presented,  and  that  is,  did 
the  court  err  in  sustaining  a  demurrer  to  the  complaint? 

The  appellee  urges  two  objections  to  the  suflSciency  of  the- 
complaint : 

First.    That,  if  the  appellant  was  entitled  to  an  execution 
on  his  judgment,  he  could  have  procured  the  issuance  of" 
such  an  execution  by  a  proper  application  to  the  clerk,  with- 
out the  necessity  of  filing  such  a  complaint,  and  that  this- 
proceeding  was  both  unnecessary  and  unauthorized. 

Second.  That  the  facts  alleged  showed  the  condition 
upon  which  the  $85.64  was  paid  to  the  deputy  clerk  of  the 
United  States  District  Court  to  have  been  an  utterly  impimc— 
ticable,  and  hence  a  void,  condition,  thereby  rendering  the^ 
payment  an  absolute  one,  and  conferring  upon  the  appellant 
a  right  of  action  against  the  deputy  clerk  instead  of  the  aj^— 
pellee. 

In  the  first  place,  we  think  the  facts  averred  in  the  com— 
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plaint  made  a  case  upon  which  it  was  proper  to  take  the 
opinion  of  the  court  before  attempting  to  proceed  'further, 
and  in  which  an  execution  should  only  be  issued,  if  at  alU 
by  order  of  the  court  rendering  the  judgment,  inasmuch  as 
proceedings  upon  the  judgment  had  been  suspended  by  op- 
eration of  law.  In  the  next  place,  we  can  not  agree  that  the 
facts  averred  showed  an  absolute  payment  to  the  deputy 
clerk  for  the  use  of  the  appellant.  The  question  is  a  novel 
one  and  not  free  from  difficulty,  but  we  feel  constrained  to 
construe,  and-  accordingly  do  construe,  the  so  called  payment 
to  have  been  a  mere  deposit  with  the  deputy  clerk  upon  a 
condition  which  he  was  not  at  liberty  to  disregard,  and  not 
in  any  proper  sense  a  payment,  either  to  the  deputy  clerk 
or  the  appellant. 

As  to  the  effect  which  results  from  the  failure  of  a  bank- 
rupt debtor  to  pay  the  amount  agi-eed  to  be  paid  on  a  com- 
promise vvith  his  creditors,  Blumenstiel  on  Bankruptcy,  at 
page  451,  says:  *'The  creditor,  in  the  event  of  non-pay- 
ment of  the  composition  according  to  its  terms,  is  remitted 
to  the  rights  which  he  possessed  at  the  time  the  proceedings 
were  initiated,  so  that  if  he  had  taken  legal  steps  for  the  re- 
covery of  his  debt  and  the  suit  had  been  suspended  by  the 
composition,  he  is  to  be  placed  in  the  same  position  as  he 
occupied  before  the  settlement  was  made,  and  can  resume 
the  proceedings,  from  the  further  prosecution  of  which  he 
had  been  previously  restrained." 

The  rule  thus  stated  by  Blumenstiel  is  well  supported  by 
the  weight  of  authority,  and  appears  to  us  to  be  decisive  of 
the  case  in  hearing  in  favor  of  the  appellant.  There  are 
cases  apparently  conflicting  with  this  rule,  but,  so  far  as  our 
attention  has  been  called  to  them,  they  are  based  upon  a 
condition  of  facts  different  from  those  presented  in  thiscase. 

Reason  and  justice  concur  in  support  of  the  doctrine,  that 
a  creditor  ought  not  to  be  bound  by  an  agreement  of  com- 
position, which  the  debtor  has  failed  to  perform  on  his  part. 
Vol.  78.-3 


34  SUPREME  COURT  OF  INDIANA, 


Toney  v.  Toney. 


In  re  Reiman  and  FHedlandei^y  12  Blatchf .  562  ;  National^ 
etc. J  Bank  v.  Porter,  122  Mass.  308  ;  Deford  v.  HewleU,  7 
Central  Law  Journal,  149  ;  Deford  v.  Hewlett,  9  Md.  51. 

Upon  the  facts  stated  in  the  complaint,  we  thmk  the  ap- 
pellant is  entitled  to  execution  on  his  judgment  for  the  un- 
secured balance  due  upon  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


♦  •» 


No.  7886. 

Toney  v.  Toney. 

SUFBEME  CoWiT.— Credibility  of  H^tiiMW*.— jPywwmptton.— F«rdfc«.— The 
Supreme  Court  can  not  judge  of  the  ci*edibility  of  witnesses,  and  will 
presume  that  the  verdict  is  right,  whei*e  the  evidence,  though  conflict- 
ing, tends  to  support  it. 

Same. — Practice, — ^There  are  cases  in  which  trial  courts  ought  to  set  aside 
the  verdict  of  juries;  but,  if  they  do  not  discharge  such  responsibility, 
the  Supreme  Court  will  not  review  their  action. 

Demand. — When  Unnecessary. — ^Where  one  disputed  his  liability  to  refund 
the  money  for  which  he  is  sued,  no  formal  demand  is  necessary. 

New  Trial.— iV«wZy-2)i«c(wered  Evidence,— Diligence,— yf)i'^Y%  a  new  trial 
is  asked  on  account  of  newly-discovered  evidence,  due  diligence  must 
be  shown  to  have  been  used  before  the  trial,  and  the  general  statement 
in  the  affidavit,  that  such  diligence  was  used,  is  not  sufficient  to  over- 
come the  manifest  presumptions  against  its  use,  arising  from  all  the 
facts  in  the  case. 

From  the  Cass  Superior  Court. 

jR.  Magee,  for  appellant. 

S.  T.  McConneU  and  T.  J.  Tuley,  for  appellee. 

Woods,  J. — Action  by  appellee  against  the  appellant  to  re- 
cover the  sum  of  fifteen  hundred  dollars,  which  she  claimed 
to  have  loaned  the  appellant. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  complaint,  but  counsel   has  pointed  out  no  defect  in 
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either  paragraph,  and  we  have  discovered  none.  There  was 
jio  error  in  overruKng  the  motion  in  arrest  of  judgment. 

It  is  claimed  with  earnestness,  that  the  motion  for  a  new 
trial  should  have  been  allowed  to  prevail,  and  a  number  of 
considerations  in  support  thereof  ai*e  pressed  upon  our  at- 
tention. 

The  following  is  an  outline  of  the  facts  on  which  the 
action  originated :  The  appellee  had  received  upon  a  policy 
of  insui'ance  on  the  life  of  her  husband,  Poindexter  Toney, 
lately  deceased,  the  sum  of  $1,500,  which  she  delivered  into 
the  hands  of  the  appellant,  the  brother  of  said  decedent,  and 
administrator  of  his  estate.  The  purpose  of  both  parties 
was  that  the  money  should  be,  and  it  was,  used  in  paying 
debts  of  said  decedent ;  but  the  appellee  claims  that  she 
gave  the  money  to  the  appellant  as  a  loan  to  him,  to  enable 
him  to  pay  debts  of  the  deceased  on  which  the  appellant 
was  surety ;  and  in  fact,  to  the  extent  of  $900  or  more,  the 
money  was  so  used  by  the  appellant ;  but  he  claims  that  the 
money  was  not  loaned  to  him,  or  advanced  on  his  credit,  but 
was  voluntarily  put  in  his  hands  by  the  appellee,  to  be  used 
in  paying  the  debts  of  said  estate,  in  order  to  save  a  sale  of 
the  real  estate,  on  which  it  was  contemplated  that  the  appel- 
lee should  have  a  lien  for  the  sum  so  advanced.  After  the 
appellant  had  received  and  applied  said  money  to  the  pay- 
ment of  said  debts,  it  was  discovered  that  the  deceased,  who 
had  been  the  trustee  of  his  township,  was  in  default  in  his 
account  as  trustee  to  the  amount  of  $4,000,  which  the  appel- 
lant, as  surety  on  the  official  bond  of  the  deceased,  had  to 
make  good,  and  it  became  impracticable  to  save  the  farm. 

Weighed  as  it  appears  in  the  transcript,  the  evidence 
seems  to  preponderate  strongly  in  favor  of  the  appellant ; 
but  we  can  hot  judge  of  the  credibility  of  witnesses,  and 
must  presume  that  the  verdict  was  right.  There  is  evidence 
on  which  the  plaintiff's  theory  of  the  case  can  be  sustained, 
and,  that  being  so,  the  rule  is  well  settled  that  this  court  can 
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not  interfere  with  the  verdict.  There  may  be,  and  doubtless- 
are,  cases  wherein  the  trial  court  ought  unhesitatingly  to  set 
aside  the  verdicts  of  juries  ;  but,  if  they  do  not  take  and  dis- 
charge the  responsibility,  this  court  can  not  undertake  to  re- 
view their  action.  We  can  not  know  but  that  the  court  did 
its  duty,  and  must  presume  that  it  did. 

The  case  is  not  one  where  it  was  necessary  to  prove  a  de- 
mand ;  and,  if  it  were,  there  was  sufficient  proof  in  that  i-e- 
spect.  It  was  clearly  shown,  indeed  by  the  appellant's  own* 
testimony,  that  he  disputed  his  liability  to  refund  the  money 
at  all,  and  this  made  a  formal  demand  unnecessary,  even  if 
otherwise  it  had  been  requisite. 

One  of  the  reasons  for  a  new  trial  was  the  alleged  discov- 
ery of  material  new  evidence,  namely  that  of  Abraham  Rine- 
hart ;  but  it  is  clear  that  due  diligence  was  not  shown  to- 
have  been  used  before  the  trial.  Elizabeth  Rinehart  testified 
on  the  trial  to  declarations  of  the  appellee,  in  some  respects 
similar  to,  and  perhaps  identical  with,  those  proposed  to  be 
shown  by  said  Abraham.  Elizabeth  was  a  sister  and  sister- 
in-law  of  the  parties,  and  lived  near  by.  It  does  not  appear 
but  that  said  Abraham  was  her  husband,  or  otherwise  inti- 
mately related,  or  close  neighbor  to  the  appellee,  and  likely 
to  have  had  conversations  with  her  in  relation  to  the  matters 
in  dispute.  The  general  statements  of  the  appellant  in  his- 
affidavit,  that  he  had  been  diligent  in  making  inquiries  of 
such  as  he  deemed  likely  to  know  anything  in  relation  to 
the  case,  are  not  sufficient  to  overcome  the  manifest  pre— 
sumptions  against  him,  arising  out  of  the  suggestions  above 
mentioned. 

While  by  no  means   convinced  that  a   just  result  vvas- 
reached,  we  find  no  eiTor  in  the  record  on  which  this  court 
can  disturb  the  verdict  and  judgment  of  the  superior  court- 
Judgment  affirmed. 
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The  State  v.  Houck  et  al.  "to^ 

166   688 

Criminal  IjAW.— Nuisance.— AffldaviL^Pleading. —An  afRdavit  and  in- 
formation, or  an  indictment,  lor  maintaining  a  nuisance,  must  show 
that  it  was  to  the  injury  of  some  portion  of  the  citizens  of  the  State.  A 
general  conclusion,  that  it  is  "'to  the  great  injury,"  etc.,  "of  all  the  cit- 
licns  of  ilie  State,"  is  insufficient  to  supply  such  defect  In  the  body  of 
the  pleading. 

From  the  Heniy  Circuit  Court. 

D.  P.  Baldwin,  Attorney  General,  C.  M.  Butler^  Prose- 
<jutinjj  Attorney,  and  W.  W.  Tliornton,  for  the  State. 
J.  M.  Brown,  for  appellees. 

WoRDEN,  J. — Prosecution  by  affidavit  and  infonnQ,tion 
against  the  api>ellees  for  a  nuisance.  Affidavit  and  infor- 
mation quashed  on  motion  of  defendants ;  exception  and  ap- 
peal by  the  State. 

The  affidavit,  which  was  substantially  followed  by  the  in- 
formation, charged  "That  Thomas  Houck  and  Leonidas 
Houck,  on  the  1st  day  of  August,  1880,  at  said  county  of 
Henry  and  State  aforesaid,  did  then  and  there  unlawfully 
keep,  continue  and  maintain  a  certain  house,  to  wit,  a 
slaughter-house,  for  the  purpose  of  killing  and  slaughter- 
ing aittle,  hogs  and  sheep,  said  house  being  then  and  there 
t»ituated  on  the  following  tract  of  land  in  Henry  county,  to 
wit:"  (description);  **and  that  said  Thomas  Houck  and 
Leonidas  Houck,  on  the  day  and  year,  and  at  the  place 
aforesaid,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  filing  of  this  affidavit,  at  the  place 
aforesaid,  did  then  and  there  unlawfully,  in  and  about  said 
slaughter-house,  put  tripe,  entrails,  bones  and  offal  of 
beasts,  and  did  then  and  there,  unlawfully  and  knowingly, 
l)ermit  and  suffer  said  tripe,  entrails,  bones  and  offal  of 
beasts,  to  be  and  remain  in  and  about  said  slaughter-house 
so  kept  and  maintained  by  them,  the  said  Thomas  Houck 
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and  Leonidas  Houck,  for  a  long  period  of  time,  to  wit,  for 
the  space  of  one  hundred  days  thereafter ;  by  reason  whei-e- 
of,  divei's  noisome,  offensive  and  unwholesome  smells  and 
stenches  were  then  and  there  emitted,  so  that  the  air  for  a 
great  distance  around  said  tri))e,  entrails,  bones  and  offal  of 
beasts,  to  wit,  for  the  distance  of  one-fourth  of  a  mile,, 
was  thereby  greatly  filled  and  impregnated  with  the  said 
smells  and  stenches,  and  was  rendei*ed  offensive,  uncom- 
fortable, unwholesome  and  noxious,  to  the  great  injury,  an- 
noyance and  common  nuisance  of  all  the  citizens  of  the  State 
of  Indiana  then  and  there  residing  in  the  neighborhood  of 
said  slaughter-house,  and  to  those  passing  and  repassing 
said  slaughter-house,  and  that  said  nuisance  ought  to  bo 
abated." 

In  order  that  a  nuisance  shall  amount  to  a  criminal  of- 
fence, it  must  be  to  the  injury  of  some  part  of  the  citizens- 
of  the  State.  2  R.  S.  1876,  p.  460.  And  this  fact  should 
be  made  to  appear  by  the  affidavit  and  information,  or  the 
indictment. 

It  may  be  obsei-ved  that  the  description  of  the  land  on 
which  the  slaughter-house  was  affirmed  to  have  been  situate^ 
does  not  indicate  that  it  was  in  any  public  place,  as  upon  a. 
town  or  city  lot.  Nor  does  it  appear,  by  the  affidavit,  that, 
any  one  resided  within  the  limits  of  the  quarter  of  a  mile> 
to  which  extent  the  air  was  contaminated.  Persons  may^ 
have  resided  within  the  neighborhood  of  the  slaughter-house,, 
but  not  within  the  quarter  of  a  mile  mentioned.  The  term, 
''neighborhood"  is  one  of  indefinite  signification. 

There  is  no  direct  affirmation  in  the  affidavit,  that  the* 
slaughter-house  was  in  any  public  place,  if,  from  such  state- 
ment, it  could  be  inferred  that  it  was  injurious  to  some  part 
of  the  citizens  of  the  State  ;  nor  is  there  any  affirmation  that 
any  person  resided  within  the  limits  of  the  extent  to  which: 
the  air  was  contan'^inated  ;  nor  that  any  person  passed  or  re- 
passed the  slaughter-house  within  the  limits  indicated.     In 


KOVEMBER  TERM,  1880.  89 

Hipes  V.  The  Srate. 

short,  no  facts  are  stated  to  show  that  any  part  of  the  citi- 
zens of  the  State  were  injured. 

The  general  conclusion ,  *'to  the  great  injury,  annoyance 
and  common  nuisance  of  all  the  citizens  of  the  State,"  etc., 
does  not  supply  the  defect  in  the  main  body  of  the  allega- 
tion.    Mains  v.  Tlie  State,  42  Ind.  327. 

The  coui-t  below  committed  no  eiTor  in  quashing  the  affi- 
davit and  infoimation. 

The  judgment  below  is  affirmed. 


♦•» 


No.  9028. 

HiFES  V.  The  State.  ~73~~a9 

156    89o| 

CRrxiNAL  Law. — Pleading. — Information, — Minor, — Billiards, ^In  a  pros*  I  73  ggj 
ecntion  for  peinnitting  a  minor  to  play  billiards,  the  allegation  in  the  ^^  702| 
information,  "which  said  billiaiil  table  he,  the  said  M.  H.,  then  and 
there  being  the  owner  of,  and  then  and  tliere  liaving  the  care,  control 
and  management  of ,^'  is  not  a  mere  i-ecital,  bnt  a  suiflcient  averment  of 
ttie  defendant ''s  ownership,  and  that  lie  had  tlie  care  and  management 
of  the  table  upon  which  the  game  was  alleged  to  have  been  played. 

Same. — Affidavit. — Jurat. — Clerk. ^Presumption. — Signature,— The  signa- 
ture. J.  S.  H.,  cleric,  attesting  the  affidavit  upon  wliieh  such  information 
IS  based,  on  appeal,  will  be  presumed  to  be  the  clerk  of  the  circuit 
court. 

Samc — Judicial  Knowledge.— T\\e  circuit  court  ex  officio  takes  notice  of  its 
officers  and  their  signatures 

Samk. — Instmction. — A  defendant,  on  the  trial  of  such  case,  is  entitled  to 
have  a  si)€eilic  mstniction  given  to  the  jury,  applying  to  the  facts  of 
the  particular  case  as  developed  by  the  evidence. 

Same. — Where  one  who  has  the  general  management  and  control  of  a 
billiard  table  is  present  and  allows  a  minor  to  play  thereon,  he  Is  lia- 
ble to  a  prosecution,  although,  at  the  time,  he  did  not  have  personal 
eontrol  of  such  table ;  and  an  instruction  asked  by  the  defendant  llmit- 
mg  liis  liability  to  a  personal  care,  management  and  control  tliereof, 
was  correctly  refused. 
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From  the  Henry  Circuit  Court. 

M,  E.  Forkner^  C7.  S.  HeriHey  and  H.  Bjvwn^  for  appel- 
lant. 

Z>.  P.  Baldtcin^  Attorney  General,  C  M.  Butler^  Prose- 
cuting Attorney,  and  W.  W.  Thomlony  for  the  State. 

Elliott,  J. — Prosecution  against  appellant  for  permitting 
a  minor  to  play  a  game  of  billiards  upon  a  billiard  table,  of 
which  appellant  is  alleged  to  have  been  the  owner  and  man- 
ager. 

It  is  argued  by  the  appellant  that  the  information  is  in- 
sufficient because  it  does  not  aver  that  the  appellant  was  the 
owner,  or  had  the  care  or  management,  of  the  table  upon 
which  the  game  was  played.  The  allegation  upon  this  point 
is  as  follows :  * 'Which  said  billiard  table  he,  the  said  Mar- 
shall Hipes,  then  and  there  being  the  owner  of,  and  then 
and  there  having  the  care,  control  and  management  of."  We 
think  this  is  sufficient.  .  The  allegation  is  not,  as  counsel  as- 
sert, a  mere  recital.  It  is  a  direct  charge  that  the  appellant 
was  the  owner  of  the  table  upon  which  the  minor  was  al- 
lowed to  play. 

It  is  contended  by  appellant's  counsel,  that  the  affidavit 
upon  which  the  information  is  based  is  insufficient  because 
not  attested  by  a  seal.  The  jurat  is  as  follows:  ** Sub- 
scribed and  sworn  to  before  me,  this  22d  day  of  January, 
1880.  John  S.  Hedges,  clerk."  We  think  that  we  are 
bound  to  presume  that  the  affidavit  was  sworn  to  before  the 
clerk  of  the  Henry  Circuit  Court.  The  court  ex  officio  takes 
notice  of  its  officers  and  their  signatures,  and  we  must  pre- 
sume that  the  Henry  Circuit  Court  did  take  notice  that  John 
S.  Hedges  was  its  clerk,  and  that  the  signature  attesting  the 
affidavit  was  his.  Brooster  v.  The  State,  15  Ind.  190  ;  BueU 
V.  The  State,  72  Ind.  523. 

Error  is  assigned  upon  the  ruling  denying  the  api>ellant'8 
motion  for  a  new  trial,  and  this  assiscnmeut  and  counsel's  ar- 
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gument  require  us  to  examine  the  ruling  of  the  couil;  refus- 
ing instructions  asked  by  appellant.  The  appellant  asked 
the  court  to  give  the  jury  the  following  instruction:  ''If 
the  billiard  tables  belonged  to  the  defendant's  wife,  and  he 
had  hired  one  Listen  Allspaugh,  for  his  wife,  to  take  charge 
of  the  tables,  and  he  did  so,  and  Hipes  had  no  personal 
charge  or  care  of  the  tables,  you  should  find  for  the  defend- 
ant, even  though  the  defendant  may  have  been  present  and 
[may  have  seen]  the  witness  William  Kinsey  playmg  at  the 
tables."    The  court  refused  to  give  the  instruction  as  asked. 

The  court,  however,  on  its  own  motion,  gave  the  follow- 
ing instruction:  "This  is  a  criminal  prosecution,  and  to  en- 
title the  State  to  a  conviction  of  the  defendant,  his  guilt 
must  have  been  proved,  as  charged  in  the  information,  be- 
yond a  reasonable  doubt.  The  material  averments  of  the 
information  are,  that  the  defendant,  Marshall  Hipes,  at  the 
county  of  Henry  and  State  of  Indiana,  at  some  time  within 
the  two  years  immediately  preceding  the  commencement  of 
this  prosecution,  was  the  owner  of,  or  had  the  care,  manage- 
ment or  control  of  a  billiard  table,  and  then  and  there  be- 
ing such  owuier,  or  having  such  control,  management  or  care, 
suffered  William  Kinsey  to  play  a  game  of  billiards  on  said 
table  with  one  James  Sisemore,  and  that  the  said  William 
Kinsey  was  a  minor,  under  the  age  of  twenty-one  years.  If 
you  have  a  reasonable  doubt  of  any  one  of  these  material 
averments,  you  must  acquit  the  defendant." 

The  State  insists  that  the  instruction  given  by  the  court 
embraces  that  asked  by  the  appellant,  and  that  there  was, 
therefore,  no  error  in  refusing  it,  even  if  correct  and  rele- 
vant. This  position  is  untenable.  The  appellant  had  a 
right  to  ask  i\  more  specific  instruction  than  the  general  one 
given  by  the  court.  It  was  his  right  to  have  a  specific  in- 
struction, applying  to  the  facts  of  the  particular  case  as  de- 
veloped by  the  evidence. 

We  are,  therefore,  required  to  determine  whether  the  a^)- 
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pellant  had  a  right  to  have  the  instruction,  asked  by  him^ 
given  to  the  jury.  The  instruction  asked  limits  the  liability 
of  the  appellant  to  a  personal  care  or  charge  of  the  tables, 
for  no  other  meaning  can  be  justly  assigned  to  the  woixi 
persofial,  as  used  in  the  instruction.  The  appellant  may 
have  been  liable,  although  he  had  not,  iii  person^  controlled 
or  managed  the  table.  If  he  had  the  general  management, 
and  control  of  the  table  upon  which  the  game  was  played^ 
he  would  still  be  liable,  even  though,  at  the  time  the  game 
was  played  by  the  minor,  he  had  employed  some  one  else  ta 
personally  manage  and  control  it.  It  was  not  necessary  for 
the  State  to  prove  that  the  appellant  had  personal  charge  or 
control  of  the  table  ;  for,  if  he  was  the  person  to  whom  the 
owner  had  entrusted  the  care  and  management,  it  was  hi* 
duty  to  have  prevented  minora  from  playing,  and,  if  he  was 
present  and  saw  the  minor  I^lay,  he  would  be  liable  to  a 
prosecution  unless  he  exercised  his  general  authority  to  pre- 
vent him  from  playing.  One  having  the  general  care  and 
management  of  a  billiard  table  can  not  evade  the  law  by 
showing  that,  at  the  time  the  game  was  played  by  the  mi- 
nor, he  was  present,  but  did  not  personally  control  or  man- 
age the  table.  Under  the  evidence,  the  instruction  asked 
was  rightly  refused,  because  it  limited  the  appellant's  liabil- 
ity to  a  personal  care,  management  and  control ;  whereas  he 
was  liable  to  prosecution  if  he  had  the  general  management 
and  control,  although  another,  at  the  time  the  <rame  was 
played,  had  been  given  the  immediate  personal  care  and 
management. 

Appellant  also  complains  of  the  refusal  to  give  the  fii-st 
instruction  asked  by  him,  but  there  was  no  error  in  this  rul- 
ing, because  the  instruction  given  by  the  court  fully  covered 
that  asked  b}''  the  appellant. 

The  evidence  fairly  supports  the  verdict.  It  impresses  us, 
as  it  doubtless  did  the  jury,  that  the  defence  was  an  attempt 
to  evade  the  law  by  proving  appellant's  wife  to  be  the  owner 


NOVEMBER  TERM,  1880.  4$ 

Robertson  v.  Meadqra. 

of  the  tiiblo  oil  which  the  game  was  played,  and  by  showing- 
that,  at  the  time  the  game  was  j^layed  by  the  minor,  the  ap- 
pellant had  procured  another  to  give  immediate  personal  su- 
l)er\ision  and  control.  It  fully  and  satisfactorily  ai)pear8 
that  the  appellant  did  have  a  general  control  and  manage- 
ment of  the  tables ;  for  it  is  clear  that  his  wife,  the  alleged 
owner,  gave  them  no  actual  attejition  whatever,  leaving  all 
matters  connected  with  them  to  the  management  of  the  ap- 
pellant. 
Judgment  affimied,  at  costs  of  appellant. 


No.  7890. 
Robertson  v.  Meadors. 

Life-Estate.— ITflwte,  What  Constitxitea.—Inpinction.^The  owner  infee- 
of  real  estate  may.  enjoin  a  tenant  for  Ufe  from  cutting  and  removing- 
ralnable  growing  timber,  to  the  iii'eparable  injury  of  tlie  fee  simple  es- 
tate. 

Same.— L{/'e  TenatWs  Righu.—The  extent  of  a  life  tenant's  rights,  in  the^ 
use  of  his  estate,  is  not  measured  by  his  necessities. 

^UE.— Pleading. — Complaint. — Demurrer. —A  complaint,  by  the  owner 
of  the  fee  of  real  estate,  for  damages  and  to  enjoin  tlie  commission  of 
waste  by  a  life  tenant,  which  alleges  the  cutting  and  i*emoval,  and 
threats  to  cut  and  remove,  valuable  growing  timber,  to  the  irreparable- 
injury  of  the  fee  simple  estate,  is  sufficient  on  demurrer. 

From  the  Washington  Circuit  Court. 

H.  Heffren  and  J.  A.  Zaring^  for  appellant. 
A.  B.  Collins  and  S.  B.  Voyles^  for  appellee. 

Woods,  J. — Complaint  for  damages  and  an  injunctioa 
against  the  commission  of  waste.  The  action  was  brought 
by  the  appellee,  as  owner  of  the  fee,  against  the  appellant^ 
to  owner  of  a  life-estate.     A  demurrer  for  want  of  facta 


/ 
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was  sustained  to  the  second  paragraph  of  answer,  and  en'or 
is  assigned  upon  that  ruling  aloiie. 

Besides  insisting  that  the  answer  was  good,  counsel  for 
the  appellant  contend  that  the  complaint  is  not  good,  and 
that  the  demurner  should  have  been  carried  back  and  sus- 
tained to  that  pleading. 

After  describing  the  land,  and  averring  the  respective  in- 
terests of  the  parties,  the  complaint  charges:  "That  said 
-defendant  took  possession  of  said  tract  of  land  about  the  1st 
of  March,  1871,  and  has  been  in  possession  and  occupation  of 
the  same  ever  since,  and  has  the  same  now  under  her  full 
<5ontrol,  subject  to  the  rights  and  equities  of  this  plaintiff; 
that  said  defendant,  within  the  last  two  years,  and  after  the 
plaintiff  became  the  owner  of  the  fee  simple  of  said  lands, 
And  without  authority  or  license  from  plaintiff,  has  cut  down, 
hauled  off  and  sold  from  off  said  land  a  large  number  of 
walnut,  poplar  and  other  timber  trees  growing  on  said  lands, 
the  number  of  which  plaintiff  is  unable  to  state,  and  during 
said  time  she  has  also  committed  waste  on  said  land  in  other 
ways,  all  of  which  has  been  to  the  iirepai-able  injury  to  the 
fee  simple  of  said  lands,  producing  great  injury  to  this 
plaintiff ;  that  the  defendant  has  threatened,  and  is  threat- 
ening, to  cut  down,  haul  off  and  sell  more  timber  ti*ees  from 
off  said  land,  and  other>vise  commit-  waste  thereon,  for 
which  the  plaintiff  has  no  remedy  or  way  to  prevent  the 
■same,  except  by  injunction  or  restraining  order ;  that  the  acts 
of  waste  committed  by  said  defendant  upon  said  land  during 
the  time  said  plaintiff  owned  the  fee  simple  of  the  same,  have 
been  a  damage  to  him  of  two  hundred  dollars  ;  that  said  de- 
fendant threatens  to  continue  acts  of  waste  and  destruction 
upon  said  lands,  which,  plaintiff  believes,  she  will  do  unless 
restrained  or  enjoined  by  an  order  of  this  court."  And  that 
the  plaintiff  has  no  other  adequate  remedy,  etc. 

The  defendant  answered  by  a  general  denial  and  a  second 
paragraph,  as  follows :    *'For  second  and  additional  answer, 
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defendant  says  that  she  owns  for  life  the  hind  described  in 
plaintiff's  comphiint,  in  severalty,  by  descent,  and  [as]  heir 
from  her  hnsband,  John  Robertson,  deceased ;  that  it  con- 
sists of  about  thirty-one  acres  of  land,  and  was  set  off  to 
her  by  commissioners,  duly  appointed  by  the  court  of  com- 
mon pleas  of  Washington  county ;  that,  at  the  time  said 
lands  were  so  set  off,  there  was  only  six  acres  reduced  to  cul- 
tivation, which  was  entirely  inadequate  to  her  support  and 
subsistence  ;  that,  for  the  purpose  of  obtaining  a  proper  and 
reasonable  support,  she  caused  five  acres  of  said  land  to  be 
cleared  and  reduced  to  cultivation  ;  that  she  has  fenced  said 
land  so  cleared  up,  and  repaired  other  fences  upon  said  land, 
and  used  and  consumed,  for  necessary  fuel,  the  timber  whic|j 
grew  upon  said  land,  save  and  except  ten  logs,  which  grew 
uix)n  said  lands  aforesaid  reduced  to  cultivation  ;  that  it  is 
and  was  absolutely  necessary  for  her  support  and  mainte- 
nance that  said  land  so  described  should  be  reduced  to  culti- 
vation, and,  unless  she  can  use  the  timber  so  cut  as  aforesaid, 
she  will  suffer  for  the  necessaries  of  life,  as  she  has  no  other 
means  of  support  whatever." 

Trial  by  the  court,  and  finding  and  judgment  for  the  plain- 
tiff, awarding  thirty  dollars  damages  (amount  agreed  on)  and 
injunction,  as  prayed. 

The  answer  seems  to  have  been  drawn  on  the  theory  that 
the  extent  of  a  life  tenant's  rights  depends  on  the  neces- 
sities of  such  tenant,  a  proposition  which,  if  authoritatively 
announced,  would,  be  somewhat  startling,  both  to  the  pro- 
fession and  to  the  owners  of  the  fee,  in  such  cases.  The 
complaint  shows  the  cutting  and  removal,  and  the  threats 
to  cut  and  remove,  valuable  growing  timber,  to  the  iri-ep- 
arable  injury  of  the  fee  simple  estate,  and  to  the  plain- 
tiff as  the  owner  thereof,  which  clearly  makes  a  case  of  ac- 
tionable waste,  and  for  injunction.  Dawson  v.  Cofman^ 
28  Ind.  220 ;  Modlin  v.  Kennedy,  53  Ind.  267  ;  Miller  v. 
5/rt6&fo,  55  Ind.  71. 
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The  answer  makes  no  pretence  that  the  acts  already  done 
liad  not  caused  the  injuiy  charged,  and  contains  no  denial  of 
the  threats,  nor  of  the  alleged  purpose  to  continue  the  coni'- 
inission  of  waste  and  injuiy  as  chai'ged. 

The  point  is  n^de,  that,  if  well  pleaded,  the  facts  averred 
in  this  paragraph  of  the  answer  were  provable  under  the 
general  denial,  and  the  fuither  point  that  the  acts  of  the  de- 
fendant, set  foith  in  said  answer,  are  not  shown  to  have  lleen 
the  same  as  those  complained  of.  We  need  not  decide  upon 
these  suggestions.  Looking  to  the  merits  of  the  plea,  aside 
from  technical  considerations,  it  is  clear  that  no  error  was 
^committed  in  sustaining  the  demurrer  thereto. 

Judgment  afBimed,  with  costs. 


♦•♦ 


No.  6497. 

^    ^  Walker  et  al.  v.  Heller. 

iS5   330 

Practice.— il»«ififnm«n«  of  Error,— Change  of  Venue.— New  IViaZ.— Al- 

166  28i|  leged  eiTor  in  granting  a  change  of  venue  nuist  be  assigned  as  cuose 

for  a  new  trial,  to  present  such  question  on  appeal  to  the  Supreme 
Court. 
Instructions.— ^gtiioaZent  of  ** Material  Allegationg,^^— An  instruction, 
that  the  plaintiff  was  entitled  to  recover,  *  ^unless  the  defendant  has 
proved*  *  ♦  ♦  in  substance,  the  allegations  in  one  or  more  para- 
gi*aphs  of  his  answer,'"  is  fah-ly  equivalent  to  saying  that,  to  constitute  a 
defence,  it  was  only  necessary  to  prove  the  tnaterial  allegations  in  some 
one  of  the  paragraphs  of  answer,  and  was,  therefore,  sufflcient. 
"Same.— Partm?  Instruction  Supplemented  by  Another-. — ^Whei*e  an  instruc- 
tion given  states  the  law  coiTCctly  as  far  as  it  goes,  but  stops  short  of 
the  full  statement  of  the  law  applicable  to  the  particular  question  in- 
volved, and  such  instruction  is  supplemented  by  another  covering  the 
point  omitted,  no  error  is  committed, 
li'ORMER  Adjudication.— Xta  Pendens.— Judgment  on  Dismissal,— Evi- 
dence,— Appeal, — Judgment^  Effect  of  Jieversal  of— Collateral  Attack, — In 
an  action  on  a  promissoiy  note,  record  evidence  was  introduced  which 
showed  that  a  previous  suit  had  been  instituted,  on  the  same  note,  by 
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the  plaintiff  against  the  defendants,  the  makers,  M.  and  W.,  wherein 
M.  made  default  and  W.  made  defence,  and  that  the  issue  formed  there- 
in was  submitted  to  the  conit  for  trial,  and  that,  after  hearing  the  evi- 
dence, the  court  took  the  cause  under  advisement ;  that,  on  the  next 
day,  the  plaintiff,  by  leave  of  couit,  dismissed  such  action,  without 
prejudice,  and  thereupon  judgment  was  rendered  against  the  plaintiff 
for  costs,  fi-om  which  W.  had  appealed  to  the  Supreme  Court. 

JHeld^  that  such  recoi'd  did  not  establish  the  pendency  of  a  previous  action 
on  the  same  note,  but  showed  a  final  judgment,  which  was  in  full  force 
at  the  time  of  the  trial. 

Meld,  also,  that  the  only^  effect  of  such  appeal  was  to  stay  execution 
on  the  judgment,  and  that,  in  other  i^espects,  the  judgment  was  bind- 
iBg  upon  the  parties  to  it  during  the  pendency  of  the  appeal. 

Sieldf  also,  that  such  record  evidence  did  not  show  a  former  adjudication 
of  the  subject-matter  of  the  subsequent  action. 

JBeidf  also,  that  it  was  the  duty  of  the  court  to  construe  such  record  evi- 
dence, and  that  it  was  not  en'or  for  the  court  to  instruct  the  jury  that 
such  evidence  was  not  sufficient  to  prove  either  a  former  adjudication 
or  the  pendency  of  a  previous  action  on  such  note. 

^MeUL,  also,  that  such  judgment  of  dismissal,  though  made  after  an  an- 
nouncement, by  the  court,  of  its  finding,  could  not  be  collaterally  at- 
tacked, and  that  the  fact  that  it  may  have  been  since  reversed,  does 
not  divest  it  of  the  obligatory  character  it  had  at  the  time  it  was 
offered  in  evidence. 

-Same.— iS^toi^  of  Proceeding, -^JRestraining  Order,— lU  in  such  action,  W. 
liad,  either  before  answering  or  going  into  trial,  made  a  proper  appli- 
cation for  a  stay  of  proceedings  until  the  appeal  in  the  former  action 
liad  been  determined,  he  would  have  been  entitled  thereto ;  but,  after 
verdict  against  him,  such  application  was  unavailable. 

Prom  the  Henry  Cireuit  Court. 

W.  /?.  Hough  y  M,  E.  Forkner  and  E.  H.  Bundy^  for 
.api)e1]ants. 

J.  H,  Melleti  and  J.  L.  Furgasoriy  for  appellee. 

^IBLACK,  C,  J. — This  was  an  action  by  Moses  Heller,  as 
assignee  of  Joseph  B.  Dunbar,  upon  a  promissory  note  exe- 
cuted to  the  said  Dunbar  by  Thomas  L.  Marsh  and  Meredith 
IjVsilker,  for  one  thousand  dollars,  with  ten  per  cent,  interest, 
and  five  per  cent,  attorney's  fees  in  the  event  of  suit  upon 
the  note,  and  wa3  commenced  in  the  Hancock  Circuit  Court. 

Marsh  made  default;  Walker  answered  in  four  para- 
grsiphs : 
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1.  The  pendency  of  another  action  in  this  court  on  the 
same  note,  and  between  the  same  parties,  on  an  appeal  from 
a  judgment  rendered  in  such  action,  by  the  Hancock  Cir- 
cuit Court. 

2.  That  the  plaintiff  had,  on  the  26th  day  of  Februaiy, 
1875,  commenced  another  action,  on  the  same  note,  against 
the  defendants,  in  the  Hancock  Circuit  Court,  which  action 
wuis  still  pending  in  that  court. 

3.  That  he,  the  said  Walker,  had  executed  the  note  only 
as  surety  for  his  co-defendant  Marsh ;  that,  at  and  before 
the  time  he  signed  said  note,  and,  as  an  inducement  for  him 
to  sign  the  same,  the  said  Marsh  promised  and  agreed  that, 
before  said  note  should  be  delivered  to  the  said  Dunbar,  he, 
the  said  Marsh,  w^ould  procure  and  have  two  or  three  other 
good  and  responsible  persons,  including  one  Francis  T, 
Chandler,  a  financially  responsible  man,  to  also  sign  said 
note  as  sureties  thereon ;  that  the  said  Marsh,  in  violation 
of  his  said  promise  and  agreement,  and  without  his,  the  said 
Walker's,  consent,  and  without  pi'ocuring  any  other  person 
or  persons  to  sign  the  same,  delivered  said  note  to  the  said 
Dunbar,  ^vho,  at  the  time  he  received  the  same,  had  full 
knowledge  of  all  the  facts ;  that,  at  the  time  the  plaintiff 
received  said  note,  and  the  assignment  thereof,  he  had  full 
notice  of  the  promise  and  agi^eement  of  the  said  Marsh  to 
procure  the  names  of  other  persons  to  be  signed  to  the  same, 
and  of  his  violation  of  such  promise  and  agreement. 

4.  That  there  had  been  a  former  action  on  said  note  be- 
tween the  same  parties  in,  and  a  former  adjudication  of  the 
sumo  matters  by,  the  Hancock  Circuit  Court. 

Issue  being  joined,  the  cause  was  tried  in  the  Hancock 
Circuit  Court,  but,  the  jury  failing  to  agree,  were  dis- 
charged. On  the  application  of  the  plaintiff,  the  venue  was 
then  changed  to  the  court  below. 

Upon  a  second  trial,  there  was  a  verdict  for  the  plaintiff, 
and,  over  a  motion  for  a  new  trial,  and  after  oveiTuling  an 
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application  by  the  defendant  Walker  for  a  i^estmining  order 
to  stay  further  pmceedings  until  the  cause  refen-ed  to  in 
the  fii'st  paragraph  of  his  answer  should  be  decided  by  this 
court,  the  court  rendered  judgment  against  botli  tl^e  defend- 
ants. 
Enx)rs  are  assigned : 

1.  Upon  the  decision  of  the  court  granting  a  change  of 
venue  in  the  cause  ; 

2.  Upon  the  overiniling  of  the  motion  for  a  new  trial ; 

3.  Ui>oji  the  i^f usal  of  the  court  toa'estrain  further  pi^- 
ceedings,  upon  the  application  of  the  appellant  Walker. 

The  first  erwr  is  not  well  assigned.  The  gitmting  of  the 
change  of  venue  ought  to  have  been  assigned  as  a  cause  for 
a  new  trial,  if  any  question  was  intended  to  be  raised  upon 
it  in  this  court.     Knarr  v.  Canatvay,  53  Ind.  120. 

By  the  fii*si;  instruction,  given  upon  its  own  motion,  the 
court  exi^lained  to  the  jury  the  nature  of  the  action,  and  told 
them  that  the  plaintiff  wjis  entitled  to  recover,  ** unless  the 
defendant  (Walker)  has  proved,  by  a  prepondemnce  of  the 
evidence,  in  substance,  the  allegations  in  one  or  iflbre  para- 
graphs of  his  answer.'*  '' 

As  an  objection  to  this  instruction,  it  is  insisted  that  it 
ought  to  have  infoimed  the  jury  that,  to  constitute  a  de- 
fence, it  was  only  necessary  to  prove  the  mateinal  allega- 
tions in  sf)me  one  of  the  paragraphs  of  the  answer.  The  ob- 
jection ajjpears  to  us  not  to  be  well  taken.  We  think  the 
language  used  was  the  fair  equivalent  of  the  words  which  it 
is  insisted  ought  to  have  been  used,  and  that  the  court  did 
not  err  in  giving  the  instniction. 

The  second  instruction  said,  in  effect,  to  the  jury,  that,  if 
the  defendant  Walker  had  proved,  by  a  preponderance  of 
the  evidence,  that  he  signed  the  note  under  the  circum- 
stances alleged  in  the  third  paragraph  of  his  answer,  and 
that  Dunbar  had  knowledge  of  those  circumstances  when 

llaish  delivered  the  note  to  him,  without  the  nume  of  Fran- 
VoL.  73. 
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cis  T.  Chandler,  or  other  additional  and  responsible  parties, 
thereto,  "and  that,  before  he  (Dunbar)  so  sold  and  assigned 
the  same,  he  notified  said  Heller  that  the  defendant  Walker 
had  signed  and  delivered  said  note  to  said  Marsh,  upon  the 
condition  that  it  was  to  be  signed  by  said  Chandler  and 
others  before  it  was  delivered  or  disposed  of,  and  Heller 
bought  said  note,  having  such  knowledge,  then  you  should 
find  for  the  defendant  Walker." 

The  objection  urged  to  this  instruction  is,  that  it  ought  to 
have  informed  the  jury  that,  if  Heller  had  knowledge,  from 
any  source,  of  the  alleged  circumstances  under  which  Walker 
signed  the  note,  when  he  took  the  iussigiiment  of  it,  he  was 
bound  by  such  knowledge.  But  this  objection  is  also  un- 
tenable. 

The  instruction  was  sufficient,  as  regards  notice  to  Heller, 
as  far  as  it  went.  If  Dunbar  gave  the  notice  referred  to,  to 
Heller,  that  was  enough  to  sustain  the  allegation  of  notice  to 
him  contained  in  the  third  pai'agraph  of  W'alker's  answer. 
But  the  court,  by  its  fifth  instruction,  told  the  jury,  in  sub- 
stance, that,  if  Heller  had  the  alleged  notice  when  he  pur- 
chased the  note,  without  reference  to  the  source  from  which 
he  received  it,  the  defence  as  to  such  notice  was  complete. 
The  two  instructions,  therefore,  when  taken  together,  cov- 
ei'ed  the  whole  ground  as  to  notice  to  Heller,  and  left  noth- 
ing unsaid  on  that  subject,  of  which  Walker  had  any  reason 
to  complain. 

By  its  seventh  instruction,  the  court  charged  the  jury,  iji 
brief,  that  the  record  evidence  given  under  the  first,  second 
and  fourth  paragraphs  of  Walker's  answer,  was  not  sufficient 
to  sustain  those  paragraphs,  and  that,  as  to  those  para- 
graphs, their  finding  should  be  for  the  plaintiff. 

This  instruction  is  also  claimed  to  have  been  eiToneously 
given,  but,  to  our  minds,  no  valid  reason  has  been  {^signed 
in  support  of  such  a  claim. 

The   record  evidence,  to  which  the  instruction  related. 
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showed  that  a  previous .  action  had  been  commenced  by  the 
plaintiff,  against  the  defendants,  in  the  Hancock  Circuit 
Court,  on  the  same  promissory  note ;  that,  in  that  action, 
Mai-sh  had  made  default ;  that  Walker  made  defence  ;  that 
the  issue  formed  between  him  and  the  plaintiff  was  submitted 
to  the  court  for  trial ;  that  the  court,  after  hearing  the  evi- 
dence, took  the  cause  under  advisement ;  that,  on  the  next 
day,  the  plaintiff  came  into  court  and  asked  leave  to  dismiss 
his  action,  without  prejudice,  which  leave  was  gi*anted ; 
that  thereupon  judgment  was  rendered  in  favor  of  the  de- 
fendants for  their  costs  ;  that  the  defendant  Walker  had  ap- 
pealed from  that  judgment  to  this  court. 

This  record  evidence  did  not  establish  the  pendency  of  a 
previous  action  on  the  same  note.  It  showed  that  a  final 
judgment  had  been  rendered,  which  was  in  full  force  at  the 
time  of  the  trial.  The  only  effect  of  the  appeal  to  this  court 
was  to  stay  execution  on  the  judgment.  In  other  respects, 
the  judgment  continued  to  be  binding  upon  the  parties  to  it 
during  the  pendency  of  the  ai)peal.  Burton  v.  Burton^  28 
Ind.  342 ;  Randies  v.  Randies ^  67  Ind.  434. 

Nor  did  this  record  evidence  show  a  former  adjudication 
of  the  subject-matter  of  this  action,  because  the  judgment 
put  in  evidence  by  it  was  not  a  judgment  on  the  merits  of 
the  action  in  which  it  was  rendered.  Beard  v.  Becker^  69 
Ind.  498.  It  was  the  dutv  of  the  court  to  ffive  a  construe- 
tion  to  this  record  evidence,  and  we  see  no  error  in  the  con- 
struction which  the  court  gave  to  it. 

The  proceedings  on  the  application  of  the  appellant  Walker 
for  a  restraining  order,  upon  which  eiTor  is  assigned,  did  not 
constitute  any  part  of  the  action  before  us,  and,  hence,  can 
not  be  considered  by  us  in  connection  with  it.  The  pro- 
ceedings upon  that  application  formed  a  separate  and  dis- 
tinct action,  demanding  affirmative  relief  inconsistent  with 
the  object  of  the  action  appealed  from  hi  this  case.     This 
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appeal,  therefore,  presents  no  question  upon  those  proceed- 
inpi. 

What  we  have  said  practically  disposes  of  all  the  questions 
discussed  by  counsel,  without  disclosing  any  sufficient  rea- 
son for  a  reveiTsal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

On  Petition  for  a  Rehearing. 

NiBLACK,  C.  J. — ^The  appellants  ask  for  a  rehearing  in  this 
cause,  and,  in  support  of  their  petition,  reiterate  their  claim, 
that  the  Hancock  Circuit  Court  acted  illegally  and  en'one- 
ously  in  pennitting  the  appellee  to  dismiss  his  former  ac- 
tion, after  its  finding  had  been  announced,  and  that  the 
court  below  ought  to  have  held  the  proceedings  in  that  ao 
tion  to  have  been  eiToneous  when  they  were  put  in  evidence 
in  this  case.  This  reiterated  claim  of  the  appellants  entirely 
ignores  the  difference  between  a  direct  attack  upon  a  judg- 
ment by  an  appeal  to  this  court,  and  a  collateral  attack  upon 
it  when  offered  in  evidence  in  another  action. 

No  principle  of  law  is  better  settled  than  that  a  judgment 
can  not  be  attacked  collaterally  because  of  eiTor  simply  in 
the  proceedings  upon  which  it  was  rendered.  Evans  v» 
Ashby,  22  Ind.  15. 

The  court  below  had  no  authority  to  enquire  into  the  reg- 
ularity of  the  proceeding  in  the  former  action,  further  than 
to  ascertain  that  the  Hancock  Circuit  Court  had  jurisdiction 
of  the  subject-matter  of,  as  well  as  the  parties  to,  the. action. 
This  latter  court,  having  had  jurisdiction  of  the  subject- 
matter  of,  and  the  parties  to,  that  action,  the  judgment 
rendered  in  it  was  obligatory  upon  the  parties  when  it  wa& 
read  in  evidence  in  this  cause,  and  the  fact,  that  such  judg- 
ment may  have  been  since  reversed  by  this  court,  does  not 
relieve  it  of  its  obligatory  character  at  the  time  it  was  so 
read  in  evidence.     This  court  had  authority  to  enquire  into 
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the  regularity  of  the  proceeflings  of  the  Hancock  Circuit 
Court,  upon  a  direct  appeal  from  those  proceedings,  but, 
for  the  reasons  given,  the  court  below  had  no  such  power. 

When  those  proceedings  were  read  in  evidence,  it  then  be- 
came the  duty  of  the  court  below  to  give  a  construction  to 
the  judgment  rendered  upon  them.  It  was  the  final  judg- 
ment, and  not  some  precedent  finding  or  action  of  the 
-court,  that  constituted  the  adjudication  between  the  parties 
to  that  action.  The  judgment  did  not  puiport  to  be,  and 
was  not,  a  judgment  upon  the  merits  of  the  action.  Hence, 
we  are  still  unable  to  see  that  the  court  below  erred  in  the 
construction  it  gave  to  it. 

There  is,  therefore,  an  essential  difference  between  the 
<]uestion  presented  in  this  case  upon  the  proceedings  in  the 
former  action,  and  that  presented  to  this  court  upon  an  ap- 
peal from  those  proceedings.  See  Walker  v.  Heller,  56 
Ind.  298. 

If  the  appellant  Walker,  either  before  answering  or  going 
into  the  trial  of  this  cause,  had  made  a  proper  application  for 
a  stay  of  proceedings  until  the  appeal  to  this  court  in  the 
former  action  should  have  been  disposed  of,  he  would  have 
been  entitled  to  such  a  stay  of  proceedings,  but  it  is  not 
shown  that  any  such  an  application  was  made,  and  no  ques- 
tion of  that  kind  is  presented  by  the  record. 

The  application  for  a  stay  of  proceedings,  referred  to  in 
the  original  opinion,  was  not  made  until  after  the  verdict 
lyas  returned  against  the  appellant  Walker,  and  was,  in  any 
event,  too  late  to  be  available. 

The  petition  for  a  rehearing  is  overruled. 
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Time. — Meaning  of  Term  *^Year^^  in  Contracts. — The  term  'year' does  not 
necessarily  mean  the  period  commencing  with  the  lirst  day  of  January 
and  ending  with  tlie  Slst  day  of  the  succeeding  December;  but  its 
meaning  is  to  be  determined  from  tlie  subject-matter  of  tlie  contract 
and  the  connection  in  which  it  is  used,  and  wliich  will  cairy  into 
effect  the  intention  of  tlie  parties. 

Partnership. — Receiver, — Property  .^Execution, — Wlien  a  member  of  a 
partnership  dies,  and  a  receiver  is  appointed  who  tal^es  possession 
of  the  partnei-ship  propeity,  no  creditor  has  a  right  to  have  such 
property  seized  and  sold  on  execution  for  his  own  benefit. 

Principal  and  Surety. —IVoniw^ory  ^Vo«c.— The  statute  providing  for 
the  levy  and  sale  of  a  principal's  propertj'.  before  resorting  to  tliat  of  a 
surety,  has  no  application  to  cases  where  such  property  is  in  the  control 
and  custody  of  the  court. 

From  the  Wayne  Circuit  Court. 

(7.  H,  BurchenaU  for  appellants. 
T.  J,  Study y  for  appellee. 

Elliott,  J. — The  assignment  of  error,  which  first  require* 
consideration,  is  that  based  upon  the  ruling  refusing  appel- 
lants a  new  trial. 

The  material  facts  established  by  the  evidence  may  be- 
thus  summarized :  Robert  G.  Newcomc  and  Franklin  G. 
Newcomc  were  partners  under  the  firm  name  of  R.  &  F.  G* 
Newcome,  and,  by  their  firm  name,  executed  to  Daniel 
Petty  the  promissory  note  upon  which  the  complaint  ia 
founded.  The  note  is  dated  November  9th,  1872,  and  pay- 
able one  day  after  date.  Sul)sequent  to  the  execution  of 
the  note,  Robert  Newcome  died.  In  1878,  after  the  death 
of  said  Robert,  the  Wayne  Circuit  Court  appointed  Andrew 
S.  Higgins  receiver  of  the  assets  and  business  of  the  paii>- 
nership.  The  receiver  took  into  possession  all  the  property 
of  said  firm,  and  was  in  possession  thereof  at  and  before  the 
time  of  the  trial  of  this  cause,  but  there  is  no  evidence  as  to 
the  amount  or  value  of  such  assets.     After  the  execution  of 
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the  note,  Daniel  Petty,  the  payee,  died  testate,  and  Eli 
Petty  and  George  G.  Baldridge  were  appointed  executors ; 
and,  after  their  appointment  and  qualification,  the  executors 
delivered  the  note  in  suit  to  the  appellee,  Edward  R.  Bald- 
ridge, as  devisee  under  the  will  of  said  Daniel  Petty.  Arch- 
ibald B.  Knode  and  George  G.  Hindman  were  sureties  on 
the  said  note.  The  following  endorsements  were  made  on 
the  note : 

^'November  9th,  1873,  rec'd  the  int.  to  date,  say  -  $200 
•'Rec'd  interest  for  one  year  -  -  -  -  200 
'*1875.     November  9th,  1875,  rec'd  interest  for  one 

year 200 

"Rec'd  interest  for  year  1876      -        ^        .         .         200" 

There  is  no  evidence  showing  that  Daniel  Petty,  the  payee, 
knew,  earlier  than  1874,  that  Knode  and  Hindman  were 
sureties,  but  in  1874,  when  the  payee's  agent  collected  the 
interest,  he  did  know  that  they  were  sureties. 

Appellants'  contention  is,  that,  when  the  interest  for 
1874  was  collected,  an  extension  of  time  was  impliedly 
granted  for  the  term  of  six  days,  and  the  sureties  thereby 
released.  As  we  understand  counsel's  argument,  it  is  that 
the  year  meant  by  the  indorsement  was  the  time  intervening 
between  December  31st,  1873,  and  January  1st,  1875.  The 
argument  is  ingenious  and  specious,  but  neither  meritorious 
nor  sound.  The  term  '*year"  does  not  necessarily  mean  the 
period  commencing  with  the  1st  day  of  January  and  ending 
with  the  31st  day  of  the  succeeding  December.  When  the 
word  **year"  is  used,  twelve  calendar  months  arc  usually  in- 
tended, but  not  necessarily  the  twelve  months  commencing 
^vith  the  first  and  ending  with  the  twelfth  month  of  the  calen- 
dar an-anged  by  the  statute  of  George  the  Second.  When 
the  word  *'year"  is  used,  its  meaning  is  to  be  determined 
from  the  subject-matter  of  the  contract,  and  the  connection  in 
wh^ch  it  is  used.  The  signification  to  be  affixed  to  it  is  that 
which  will  cany  hito  effect  the  intention  of  the  parties,  and 
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give  tx>  their  contract  the  meaning  and  force  which  they  in- 
tended H;  to  have.  T/iomton  v.  Boyd^  25  Miss.  598  ;  Panns 
V.  Iliraniy  12  Mass.  262.  In  the  case  in  hand,  it  is  very 
c*Iear  that  the  parties  meant  the  year  which  had  passed,  and 
not  a  year,  nor  any  part  of  a  year,  then  in  the  future. 

The  point  made,  that  attorney's  fees  were  allowed  without 
evidence  «s  to  their  value,  is  not  entitled  to  consideration, 
because  the  motion  for  a  new  trial  does  not  present  any 
qaestionv|Ls  to  the  amount  of  the  recovery. 

The  remaining  question  is  whether  the  appellants  were 
entitled  to  an  order  directing  that  a  levy  be  made  upon,  and 
a  sale  made  of,  the  partnership  property  in  the  hands  of  the 
receiver  before  seizing  the  property  of  the  appellants.  The 
court  did  decree  that  the  receiver  pay  into  court,  for  the  use 
of  appellee,  the  full  amount  of  the  judgment  rendered 
ijgainst  the  appellants.  This  was  as  favorable  an  order  as 
the  appellants  had  any  right  to  ask;  we,  indeed,  are 
inclined  to  think  one  to  which  they  were  not  at  all  entitled. 
The  order  could  have  been  made  effective ;  for,  in  case  the 
receiver  wrongfully  refused  to  obey  it,  the  couit,  whose 
officer  he  was,  could  have  enforced  prompt  and  complete 
obedience.  Ample  means  of  enforcing  the  order  wei^e  within 
reach  of  the  parties. 

It  would  have  been  error  to  order  a  seizui'e  and  sale  of 
the  property  in  the  hands  of  the  receiver,  for  it  was  then  in 
the  custody  of  the  court,  and  was  not  held  for  the  benefit  of 
any  particular  creditor,  but  for  the  benefit  of  all.  No  one 
creditor  had  a  right  to  have  it  seized  and  forced  to  sale  u}M)n 
execution  for  his  own  benefit.  Our  statute,  providing  for 
the  levy  and  sale  of  a  principal's  property  before  resorting 
to  that  of  the  surety,  has  no  application  at  all  to  a  case 
where  the  principal's  property  is  in  the  control  and  custody 
of  the  couit. 

Judgment  affirmed. 
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Williams  v.  Perrin  et  al.  

XteCBDENTS'  Estates. — Vacating  Sale.— Increased  Offer. — The  provision 
of  the  statute,  that,  in  sales  of  real  estate  made  by  administratoi*s  and 
^ai'dians,  the  court  may  vacate  the  sale  when  it  appeal's  that  a  sum 
exceeding  that  hid  by  ten  per  cent.,  exclusive  of  the  expense  of  the 
sale,  can  be  obtained,  applies,  by  implication,  to  sales  of  personalty 
made  under  order  of  the  court,  and  the  court  may,  in  the  exercise  of  a 
gonnd  discretion,  refuse  to  confirm  a  private  sale  of  personalty  when 
it  is  shown  that  such  an  advance  can  be  obtained. 

Same. — Confirmation. — Vested  Might. — ^Where,  by  the  tei-ms  of  the  order 
authorizing  such  a  sale,  the  sale  is  to  be  reported  to  the  couit  for  con- 
firmation, until  such  confirmation  is  had  the  contract  of  purchase  does 
not  confer  a  vested  right  on  the  purchaser. 

Same. — Circuit  Courts. — Jurisdiction. — SSince  the  abolition  of  common 
pleas  courts,  the  circuit  courts  have  original  and  exclusive  jurisdic- 
tion of  ail  matters  relating  to  the  settlement  and  distribution  of  dece- 
dents^ estates.   ' 

From  the  Tippeeanoe  Circuit  Court. 

H.  Jones  and  D.  RoysBj  for  appellant. 
R.  C.  Ch^egory^  W.  B.  Gregory y  W.  C.  Wilson^  J.  H.  Ad- 
atns,  i?.  P.  Davidson  and  J.  C.  Davidson^  for  appellees. 

Woods,  J. — ^We  take  from  the  43rief  of  counsel  for  the 
appellant,  the  following  statement  of  the  case : 

**July  9th,  1878,  the  appellees,  Perrin  and  Weibers,  filed 
iiieir  petition,  asking  an  order  for  the  sale  by  them,  at  pri- 
vate sale,  of  certain  realty  described,  and,  also,  the  Lafay- 
ette Jouiiial  newspaper  property,  consisting  of  engine, 
presses,  type,  paper,  etc.,  and  the  good-will. 

**An  order  was  entered  for  sale,  at  public  or  private  sale, 
of  all  said  realty  and  pei-sonalty  in  such  parcels  or  parts  as 
the  administrators  may  deem  advisable,  all  sales  to  'be  re- 
ported to  the  court  for  confirmation.'  An  inventory  of  this 
personalty  was  filed  August  9th,  1878,  the  appraisement  be- 
ing $3,275.50,  of  which  $1,000  was  the  appraised  value  of 
the  good-wiirof  the  business. 

September  9th,  1878,  the  administrators  filed  a  report  of 
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the  sale  of  the  Journal  property,  and  good-will,  to  the  ap- 
pellant, for  the  sum  of  $7,500,  'to  be  paid  on  confirmation  of 
said  sale  by  the  court,  possession  of  the  property  to  be  given 
on  or  before  February  5th,  1879,'  and  asked  the  confinna- 
tion  of  the  sale.  On  the  same  day  Abner  H.  Longley  filed 
his  i)etition,  stating  some  matters  that  would  tend  to  show 
that  the  administrators  had  not  i)roperly  exercised  their  dis- 
cretion at  the  time  of  the  sale,  and  offered  to  take  the 
property  at  $9,000,  $4,000  cash  and  the  residue  in  one  and 
two  years,  with  six  per  cent,  interest,  and  asked  the  court 
to  refuse  a  confiiination  of  the  sale.  On  the  11th  of  Sep- 
tember, 1878,  Septimus  Vater  filed  a  similar  petition,  offer- 
ing to  pay  for  the  property,  $8,250  cash.  September  20th ^ 
1878,  the  appellant  filed  a  petition  sUitinghis  readmess  to  pay 
his  bid,  and  asking  a  confirmation  of  the  sale,  denying,  also,, 
some  matters  stated  in  the  petitions  of  Longley  and  Vater. 
October  1st,  1878,  the  court,  after  hearing  the  evidence 
offered,  ordered  that,  if  said  Vater  would  give  bond  to  the 
satisfaction  of  the  court  to  bid  $8,250,  then  the  sale  to  the 
aj^pellant  would  not  be  confirmed.  This  bond  is  executed  and 
approved,  and  the  court  'annuls  and  sets  aside'  the  sale  to 
the  appellant,  and  orders  a  resale.  Exception  by  appellant 
to  so  much  of  the  order  as  refuses  to  confirm  the  sale  to 
him,  and  sets  the  same  aside.  October  16th,  1878,  the  ad- 
ministrators filed  a  report  of  a  sale  of  said  property,  on 
the  12th  of  the  month,  to  said  Vater  for  $9,450.  The  re- 
port confiiTtted  and  order  to  transfer  the  property,  and, 
also,  all  right  of  the  appellees  under  lease  to  Vater  by  them, 
of  the  property  and  the  building  in  which  it  then  was.  Ex- 
ception to  this  order  by  appellant. 

"The  evidence  is  in  the  record,  but  the  conclusion  of  the 
court,  as  to  what  the  evidence  proved,  makes  it  unnecessary 
to  state  the  oral  testimony.  The  witnesses  jigree  that  the 
only  offers*  made  for  the  property  were  by  Williams,  Vater 
and  Longley  ;  that,  on  the  day  the  sale  was  closed,  each  of 
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them  was  present,  and  each  raised  his  offer,  and  kept  rais- 
ing it  sntil  the  last  offer  by  Wiliiams,  and  the  sale  wa9 
made  to  him  only  after  each  of  the  others  had  declined 
increasing  the  ofrer ;  that  Williams'  offer  of  all  cash  was. 
larger  than  any  offer  on  time  by  the  others. 

"The  court  'found  that  the  sale  of  said  property  to  said 
Williams  was,  in  all  respects,  a  fair  and  proper  one,  and 
there  w^as  no  cause  to  set  aside  said  sale  and  order  a  resale,, 
except,  only,  that  a  better  offer  .has,  since  said  sale,  been 
made  by  said  Vater  and  by  said  Longley,  and  such  better 
offer  made  it  proper  that  the  court,  in  the  exercise  of  its^ 
discretion,  should  set  aside  such  sale  and  order  a  resale.'  '* 

The  court  committed  no  error  in  refusing  to  confirm  the  sale 
reported,  and  in  ordering  a  resale.  By  the  terms  of  the  order 
authorizing  it,  the  sale  was  to  be  reported  to  the  court  for 
confirmation  ;  and,  until  such  confirmation  was  had,  the  con- 
tract of  purchase  could  not  operate  to  confer  on  the  appel- 
lant a  vested  right. 

Section  60  of  the  act  concerning  ''Decedents'  Estates,"  2 
E.  S.  1876,  p.  512,  provides  that,  "Whenever  the  court  of 
common  pleas  shall  be  satisfied  that  it  would  be  for  the  ad- 
vantage of  such  estate  to  sell  any  part  of  the  personal  prop- 
erty thereof  at  private  sale,  such  court  may  authorize  the 
executor  or  administrator  to  thus  sell  the  same ;  but  such 
property  shall  in  no  case  be  sold  for  less  than  its  appraised 
value  ;  nor  shall  such  executor  or  administrator  become  the 
purchaser  thereof ;  and  a  return  of  such  sale  shall  be  made 
within  the  time  prescribed  by  the  court,  not  to  extend  be- 
yond three  months." 

The  court  of  common  pleas  had  "original  and  exclusive 
jurisdiction  of  all  matters  relating  to  the  settlement  and  dis- 
tribution of  decedents'  estates,"  and  since  the  court  of  com- 
mon pleas  was  abolished,  the  circuit  courts  have  been 
clothed  with  the  same  jurisdiction.     In  reference  to  sales  of 
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real  estate  by  administrators  and  guardians,  it  is  expressly 
•enacted  that  the  sales  shall  be  reported  to  the  couil  for  con- 
tinuation, and,  if  the  couit  be  satisfied  that  the  sale  ha() 
been  unfair,  or  that  a  sum  exceeding  the  s\im  bid  or  agreed 
on  at  least  ten  per  cent.,  exclusive  of  the  expense  of  the 
sale,  can  be  obtained,  .the  court  may  vacate  the  sale.  While 
there  is  no  such  express  provision  with  reference  to  sales  of 
personalty,  made  under  the  order  of  the  court,  there  can  be 
no  doubt  that,  under  its  general  jurisdiction  over  the  settle- 
ment of  estates  of  decedents,  the  court  has  the  power  to,  ancj 
in  the  exercise  of  a  sound  discretion  may,  refuse  to  confirm 
a  private  sale  of  personalty,  if  it  appear  that  a  substantial  ad- 
vance can  be  had  upon  the  price  reported.  Whether  a  sale 
should  be  set  aside  in  order  to  obtain  an  advance  of  less 
than  ten  per  centum,  if  there  wds  no  other  cause  for  refus- 
ing to  confirm,  we  need  not  decide.  In  the  appellant's  case, 
a  ten  per  cent,  advance  was  offered  and  secured,  and  a  mucli 
larger  advance  obtained. 

Judgment  affiimed,  with  costs. 


^•^ 


No.  .7593. 

Lawtox  v.  Case  et  al. 

Mechanic's  Iay.^, ^Material-Man,— Pleading, — Ownership  of  Real  Ea» 
tate,-'ln  an  action  to  enforce  a  inechanie's  lien  for  materials  used  in 
the  construction  of  a  building,  furnished  by  a  material-man  to  a  con- 
tractor, and  not  to  the  owner,  the  complaint  must  aver  tliat  the  defend- 
ant %Yas  the  owner  of.  or  asserting  some  interest  in,  the  i*eal  estate 
against  which  the  lien  is  sought  to  be  enforced,  and  must  show  that 
such  materials  were  furnished  specially  for  such  building. 
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:. — Notice^  Time  of  Filing.— Complaint, — A  complaint  by  a  material- 
man, to  enforce  such  lieu,  must  show  that  the  notice  thereof  was 
filed  within  sixty  days  from  the  time  the  materials  were  furnished. 
The  allegation,  that  such  notice  was  Aled  within  sixty  days  after  the 
compledon  of  the  building,  is  insufficient. 

Same. — Practice. — Personal  Liability, — Defects  in  Lien^  how  Reached, — Mo^ 
Uon  to  Strike  Out, — Demurrer. — Where  there  is  a  personal  liability 
shown  against  the  defendant,  the  lien  being  auxiliary  to  such  liability^ 
the  validity  of  the  lien  may  be  tested  by  a  motion  to  strllkC  out  so  much 
of  the  complaint  as  refei*s  thereto ;  but,  whei-e  there  is  no  personal  lla* 
bility  shown,  the  right  of  action  depending  solely  upon  the  validity  of 
the  lien,  the  sufficiency  of  the  complaint  may  be  tested  by  a  demurrer 
thereto. 

Same. — Personal  Judgment. — No  personal  judgment  can  be  taken  upon 
the  foreclosure  of  a  mechanic's  lien,  where  the  owner  is  sued  by  a  suN 
contractor,  unless  he  has  properly  served  upon  such  owner  the  notice 
required  in  section  640,  2  R.  S.  1876,  p.  267. 

Same. — Allegations  of  Complaint,"- Sub- Contractor. — A  complaint  by  a 
sab-oontractor  to  enforce  a  mechanic's  lien,  and  seeking  a  personal 
jndgmcnt  against  the  owner  of  the  building,  for  a  debt  created  by  the 
contractor,  must  show  ownership,  the  seiTice  of  the  notice  provided 
for  in  section  640,  supra^  and  that,  when  sei*ved,  the  owner  was  in-' 
debted  to  the  contractor. 

From  the  Grant  Circuit  Court. 

c/.  Zf.  Custer^  for  aj^pellant. 

H.  W.  Bailey  and  A.  Diltz^  for  appellees. 

Elliott,  J. — The  appellees  instituted  this  action  to  fore- 
close a  mechanic's  lien,  and  succeeded  in  obtaining  judg- 
ment. 

The  complaint  is  in  two  paragraphs,  to  each  of  which  de- 
man-ers  were  overruled. 

The  first  paragraph  was  clearly  bad,  because  it  does  not 
allege  that  the  appellant  was  the  owner  or  claimant  of  the 
real  estate  upon  which  the  appellees  seek  to  enforce  a  lien. 
The  materials,  for  which  the  lien  was  filed,  were  furnished  to 
A  contractor,  and  not  to  the  api^ellant.  The  only  inference 
that  can  reasonably  be  drawn  from  the  allegations  of  the 
pleading  is,  that  Hill,  the  contractor,  and  not  the  appellant^ 
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was  the  owner  of  the  real  estate.  The  appellees  could  se- 
cure a  cause  of  action  against  the  appellant  only  by  showing 
that  he  was  the  owner  of,  or  claimant  asserting  some  inter- 
est in,  the  real  estate,  for  they  could  have  had  no  claim  upon 
him  except  on  the  ground  that  he  owned,  or  claimed  to  be 
the  owner  of,  the  property  for  which  the  materials  were 
furnished.  There  are  other  defects  in  this  paragraph,  but 
we  deem  it  unnecessaiy  to  now  consider  them. 

The  second  paragraph  alleges  that  the  appellant  contracted 
with  one  Hill  for  the  erection  of  a  house  on  real  estate 
owned  by  the  former ;  that,  during  the  year  1877,  appellees 
furnished  the  contmctor  with  materials  to  be  used  in  said 
house  ;  that  they  were  so  used,  and  that  the  appellees,  within 
4Bixty  days  from  the  completion  of  the  house,  filed  notice  of 
their  intention  to  hold  a  lien.  We  have  given  only  an  out- 
line of  the  paragraph,  but  one  sufficiently  full  to  exhibit  the 
force  of  the  objections  urged  against  it. 

The  first  point  made  by  the  appellant  is,  that  this  para- 
graph of  the  complaint  does  not  show  that  the  materials 
were  furnished  upon  the  credit  of  appellant's  property.  The 
law  unquestionably  is,  that  the  complaint  must  show  that  the 
materials  were  f uniished  for  the  building.  Hill  v.  SloaUy  59 
Ind.  181 ;  City  of  Crawfordsvilley,  Lockliariy  58Ind.  477. 
The  complaint  is  not  veiy  direct  or  specific  on  this  point, 
\>\xt  we  think  enough  is  shown  to  make  it  good  against  this 
objection. 

The  second  objection  which  appellant  urges  against  this 
paragraph  is,  that  it  does  not  show  that  the  notice  was  filed 
within  sixty  days  after  the  materials  were  furnished.  The 
allegation  in  the  body  of  the  pleading,  and  the  recital  in  the 
notice  of  lien,  which  is  set  out  as  an  exhibit,  show  that  the 
notice  was  filed  within  sixty  days  after  the  (completion  of 
the  building,  but  it  does  not  appear  that  it  was  filed  within 
jsixty  days  from  the  time  the  appellees  furnished  the  mat^ 
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rials.  It  was  held  in  Hamilton  v.  Naylor,  72  Iiid.  171, 
that  the  coixiplatnt  must  show  that  the  notice  was  filed  within 
sixty  days  from  the  time  the  materials  were  furnished.  That 
case  received  a  second  and  careful  consideration  upon  full 
Aliment,  on  petition  for  a  rehearing,  and  must  be  regarded 
as  decisively  settling  the  law  upon  this  point.  Upon  the  au- 
thority of  that  case,  the  paragraph  under  examination  must 
beheld  bad.     Woods,  J.,  dissents. 

Some  confusion  seems  to  have  arisen  upon  a  question  of 
practice.  It  is  said  that  a  demurrer  wiir  not  lie,  but  that 
the  remedy  is  by  motion  to  strike  out  so  much  of  the  com- 
plaint as  refers  to  the  lien.  There  are  two  distinct  classes  of 
cases,  and  the  confusion  has  arisen  from  confounding  them. 
Where  there  is  a  personal  liability  shown,  and  the  lien  is 
auxiliary  or  collateral  to  such  liability,  then  the  remedy  is 
by  motion^  and  not  by  demurrer.  The  second  class  is  where 
there  is  no  personal  liability,  and  the  entire  right  of  action 
depends  upon  the  validity  of  the  lien.  The  case  in  hand  is 
a  type  of  the  latter  class.  Here  there  is  no  personal  liabil- 
ity, and  there  can  be  no  right  of  action  unless  there  is  shown 
to  be  an  existing  valid  lien.  In  such  a  case,  demurrer  is  the 
appropriate  mode  of  presenting  the  question  of  the  suffi- 
ciency of  the  complaint. 

The  appellant  insists  that  the  court  did  wrong  in  render- 
ing a  personal  judgment  against  him,  and  that  the  relief  of 
the  appellees  should  be  confined  to  the  specific  property  cov- 
ered by  the  lien.  It  is  plainly  the  law,  that  no  personal 
judgment  can  be  taken  upon  a  mechanic's  lien,  where  the 
owner  is  sued  by  a  sub-contractor,  unless  the  notice  pro- 
vided for  in  section  649  of  the  statute  is  properly  served 
upon  the  owner.  Phillips  on  Mechanics'  Liens,  sees.  447, 
449;  Crawford  \.  Crockett,  55  Ind.  220. 

There  is  an  attempt,  in  the  first  paragraph  of  the  com- 
plaint, to  state  a  cause  of  action  warranting  a  personal  judg- 
ment, but  the  paragraph  fails  utterly  to  do  so.     We  have 
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already  noted  the  fact  that  the  puragi*aph  is  bad,  because  it 
does  not  allege  that  the  appellant  was  the  owner  of  the  real 
estate  upon  which  the  house  was  erected,  and  to  this  defect 
wc  may  now  add  (as  we  are  considering  the  pleading  from  a 
different  point  of  view)  two  other  very  material  ones.  The 
two  defects  to  which  we  refer  are  the  insufficiency  of  the 
notice  served  uixm  the  appellant,  and  the  failure  to  aver  that 
there  was  any  indebtedness  from  him  to  his  contractor,  HilL 
A  complaint  which  seeks  to  hold  an  owner  for  a  debt  created 
by  the  contractor  must  show  ownei-ship,  the  service  of  a 
sufficient  written  notice,  and  that,  when  the .  notice  was. 
sei'ved,  the  owner  was  indebted  to  the  contractor. 

Where  the  complaint  only  seeks  to  subject  the  proi>erty  to 
the  lien,  and  asks  no  personal  judgment,  then,  of  course,  it 
need  not  aver  the  existence  of  an  indebtedness  from*  the 
owner  to  the  contractor,  nor  the  service  of  notice  as  pro- 
vided in  section  649.  The  first  paragi'aph  of  the  complaint 
under  mention  is  so  framed  as  to  attempt  to  create  a  per- 
sonal liability,  and  establish  a  right  to  a  foreclosure  of  the; 
lien  against  the  property.  It  is  bad  as  a  complaint  for  per- 
sonal judgment,  as  well  as  for  the  foreclosure  of  a  material- 
man's lien.  The  pleader,  instead  of  showing  a  cause  of  ac- 
tion for  both  a  i)ersonal  judgment  and  a  foreclosure,  has 
failed  to  show  a  right  to  either. 

Judgment  wversed,  at  costs  of  the  appellees. 


»•♦ 


No.  7868. 

Fessler,  Adm'r,  V.  Grouse. 

Decedents-  'Estates.— Pleading. — Cross  ComplaUU, — Practice, — Admin^ 
istrator  De  Son  Tort.—Contract.'—Promissorij  Note.^JndgmenU— In  an 
action  by  A.,  as  the  adniinlstrator  of  B.,  against  C,,  as  administrator 
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de  9on  tort,  C.  filed  a  cross  complaint,  alleging  a  contract  with  B.,  in 
l»i8  lifetime,  whereby  B.  had  transferred  all  his  property  to  C,  and 
tliat  a  part  of  such  property  consisted  of  notes  against  A.,  which  had 
been  wrongfully  taken,  and  were  wrongfully  withheld  by  A. 

Held.  that,  although  such  'cross  complaint  named  A.  as  an  indi\idua1, 
and  not  as  administrator,  yet,  it  being  appai*ent  that  he  held  such  notes 
s«  administrator,  eucli  cross  complaint  was  sufficient,  if  proven  true, 
to  entitle  C.  to  a  judgment  and  an  oi*der  for  the  return  of  said  notes. 

Hfld,  also,  that,  in  such  action,  a  personal  judgment  could  not  be  prop- 
erly rendored  a^^ainst  A.  on  sucli  notes. 

^AUK.^hutntctioii. — In  s\ich  action  it  was  erroneous  to  instruct  the  jury 
that,  if  they  found  something  due  the  plaintiff  on  his  complaint,  and 
something  due  the  defendant  on  his  cross  comphunt,  they  should  de- 
duct one  sum  from  the  other,  and  give  a  verdict  for  tlie  excess  to  the 
party  entiUed  thereto. 

From  the  Madison  Circuit  Court. 

C,  D.  niompsoriy  for  appellant, 
i?.  Lakcj  for  appellee. 

Woods,  J. — ^The  appellant,  as  administrator  of  the  estate 
of  William  Crouse,  sued  the  appellee,  as  adnSinistrator  de 
son  tort  of  said  estate,  charging  that  the  appellee  wrongfully 
intermeddled,  and,  taking  possession,  converted  a  large  pait 
of  the  estate,  consisting  of  money,  promissory  notes  and 
other  personal  property,  to  his  own  use,  to  the  damage  of 
said  estate  in  the  sum  of  ten  thousand  dollars. 

This  complaint  the  appellee  denied,  and  filed  a  cross  com- 
plaint, wherein  it  is  averred,  in  substance,  that  the  deceased, 
in  his  lifetime,  made  a  contract  with  the  appellee,  whereby 
the  appellee  undertook  to  **nurse,  board,  wash  and  properly 
care  for  him  as  long  as  the  said  William  Crouse  should  live, 
and,  after  his  decease,  defray  the  expense  of  his  funeral,  and 
pay  all  just  debts  ;"  and,  in  consideration  therefor,  the  ap- 
pellee "was  to  have  and  receive  all  the  estate  the  said  William 
Crouse,  deceased,  owned  or  possessed,"  and  that  the  de- 
ceased, in  his  lifetime,  accordingly  transferred,  assigned  and 
delivered  to  the  appellee  "all  his  property,  moneys,  choses 
in  action,  and  all  that  he  was  possessed  of,  or  should  die 
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seized  of;"  that  the  appellee  fully  performed  said  contract 
on  his  part ;  that  said  decedent  was  the  owner  of,  and  held, 
sundry  promissory  notes,  among  which  were  four  against  the 
appellant,  amounting  to  $675,  and  of  which  copies  could  not 
be  given,  because  the  same  were  in  the  possession  of  the  ap- 
pellant, all  of  which  were  due  and  unpaid ;  that  said  notes 
were  wrongfully  obtained  and  wrongfully  detained  from  the 
appellee,  by  said  appellant.     Wherefore,  etc. 

The  appellant  denied  this  cross  complaint,  and  the  issues 
so  joined  were  tried  by  a  jury,  on  whose  verdict  the  court 
gave  judgment  against  said  David  Fessler,  and  in  favor  of 
the  appellee,  for  the  sum  of  six  hundred  and  seventy-five 
dollars. 

The  appellant  has  assigned  for  error : 

1st.  That  the  cross  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  ; 

2d.  The  oveiTuling  of  the  motion  of  the  appellant  for  a 
new  trial ; 

3d.  The  overruling  of  the  appellant's  motion  in  arrest  of 
judgment. 

Under  the  first  and  third  assignments,  the  appellant  con- 
tends that  the  matters  alleged  in  the  cross  complaint  are  not 
so  connected  with  the  cause  of  action  set  forth  in  the  com- 
plaint as  to  constitute  a  cause  for  cross  complaint ;  that  the 
plaintiff  sues  for  a  tort  against  the  estate  of  the  deceased,' 
in  which  the  plaintiff  had  no  interest  except  as  a  trustee,  while 
the  cross  complaint  seeks  to  recover  from  the  plaintiff  cer- 
tain notes,  which  it  is  claimed  he  holds  in  his  individual  ca- 
pacity, and  not  as  administrator ;  that  there  is  no  such  mu- 
tuality as  could  make  the  cross  complaint  sufficient,  and, 
therefore,  it  does  not  state  facts  sufficient. 

It  is  true  that  the  cross  complaint  names  the  appellant 
only  as  an  individual,  and  not  in  his  trust  capacity,  hut  still 
it  is  apparent  that,  if  the  aiDpellant  had  possession  of  the 
notes  referred  to  in  the  cross  complaint,  he  had  them  in  his 
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^jhai-acter  as  adininisti*ator,  and  we  may  fairly  hold  that  the 
<?roHs  complaint  charges  him  in  that  capacity  ;  and,  if  proven 
true  on  the  trial,  it  entitled  the  appellee  to  a  judgment  and 
-order  for  the  return  of  said  notes  to  his  posse8sion.  The  de- 
murrer was,  therefoi'e,  properly  overruled. 

It  is  claimed  that  the  first  instruction  of  the  court  to  the 
juiy  was  Avi'ong  because  it  did  not  direct  the  jury  to  add  ten 
per  cent.  i)enalty  as  a  part  of  the  damages  to  be  awarded  to 
the  plaintiff.  The  instruction  was  right  so  far  as  it  went, 
and,  if  he  desired  it,  the  api^ellant  should  have  moved  for 
an  instruction  in  reference  to  the  penalty.  Besides,  it  is  ev- 
ident that  the  omission  did  the  appellant  no  harm.  The  ver- 
-dict  of  the  jury  was  entirely  against  him,  and  nothing  was 
found  in  his  favor  to  which  the  penalty  could  have  been 
added. 

The  second  instniction  is  said  to  be  eiToneoas,  in  that  it 
^'states  to  the  jury  that  the  defendant  has  averred,  in  his 
-cross  complaint,  that  the  plaintiff  wrongfully  obtained  the 
notes,"  etc.  It  is  sufficient  to  say  that  counsel  has  mistaken 
the  fact.     The  pleading  does  contain  the  averment.     This 
also  disposes  of  the  objection  made  to  the  third  instruction. 
It  is  objected  to  the  fourth  instiiiction  that,  thereby,  the 
<;ourt  attempted  to  create  a  set-off  when  none  was  pleaded, 
and  that  the  instruction  was  wholly  contrary  to  the  evidence. 
'The  court  en-ed  in  giving  this  instruction.     It  is  to  the  ef- 
fect that,  if  the  jury  found  something  due  the  plaintiff  on 
hiB  complaint,  and  something  due  the  defendant  on  his  cross 
complaint,  they  should  deduct  one  sum  from  the  other,  and 
orive  their  verdict  for  the  excess  to  the  party  entitled  thereto. 
This  was  evidently  upon  the  theory,  which  we  deem  errone- 
ous, that  the  appellee  had  a  right,  on  his  cross  complaint,  if 
true,  to  a  money  judgment  against  the  appellant ;  and,  in  fact, 
as  already  stated,  the  verdict  and  judgment  were  so  rendered. 
The  ]>laintiff  sued  as  administrator,  and  the  action  was  for 
the  alleged  unlawful  intermeddling  of  the  defendant  with  the 
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estate,  and  the  conversion  of  the  notes  and  other  property 
thereof  to  his  own  use.  Now,  while  we  think  it  was  com- 
petent for  the  defendant  to  show,  by  way  of  counter-claim, 
the  facts  set  up  in  his  cross  complaint,  and  ask  a  judgment 
thereon  for  the  return  of  said  notes  to  his  possession,  it  was 
not  competent  for  him,  in  this  action,  to  claim  a  i3ersoual 
judgment  against  the  appellant,  either  for  the  amount  or 
value  of  the  notes  refciTed  to.  The  appellant  held  the  notes 
as  administrator,  and  in  the  suit  as  bixmght  no  claim  against 
him,  pei'sonally,  could  constitute  a  proi^er  counter-claim, 
and  no  pci^sonal  judgment  thereon  could  be  properly  ren- 
dered against  him. 

Judgment  revei'sed,  with  co8t&  and  with  instructions  to 
grant  a  new  trial. 


»•» 


No.  G955. 

Baker  et  al.  v.  Neff. 

Corporation.— D^fectiw  OrganizaUon.—Rlght  to  Enjoy  Corporate  Fran- 
chiaes.—ContracL—EBioppel,— Where  one  contracts  with  an  association, 
as  a  corporation,  he  is  estopped  from  aftenvaixls  denying  its  icgal  ex- 
istenee  as  such.  And  where  there  has  !>een  an  attempt  to  create  a  cor- 
poration, and  the  statute  has  lieen  in  part  complied  with,  niul  there  lias 
been  an  assertion  and  exercise  of  corporate  powers,  the  right  of  sueii 
organization  to  possess  and  enjoy  eor|X)ratc  franchises,  and  to  liold 
real  estate,  can  not  be  litigated  in  an  action  instituted  b}'  an  individual 
oiristen.  but  only  in  a  direct  proceeding  therefor,  brought  in  the  name 
of  tlic  State. 

From  the  Martin  Circuit  Court. 

J.  Baker ^  for  appellants. 

J.  T,  Rogers  and  T.  Broxcn^  for  appellee. 

Elliott,  J. — ^This  appeal  brings  before  us  the  question  of 
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the  sufficiency  of  the  complaint  of  the  appellants,  who  were 
the  plaintiffs  below. 

The  material  allegations  of  the  complaint  may  be  thus 
summarized:  In  August,  1857,  William  F.  DeLamater, 
David  B.  Lupton  and  Samuel  B.  Munson  attempted  to  or- 
ganize a  coiponition ,  under  the  act  of  May  20th,  1852.  Ar- 
ticles of  as8ociation  wei'e  signed  and  acknowledged  before  a 
notary  public.  The  name,  the  object,  the  amount  of  capital 
stock,  the  location,  the  dui*ation  of  the  corporation,  and  the 
names  of  the  directoi"s  are  stated  in  the  instrument.  The 
articles  of  association  wei'e  filed  in  the  office  of  the  recorder 
of  Maitin  county,  on  the  20th  day  of  August,  1857,  and  a 
duplicate  was  filed  in  the  office  of  the  secretary  of  state  on  the 
3d  day  of  July,  1858.  The  land  in  controverey  was  conveyed 
to  the  cori>oration  by  its  corporate  name  of  the  American 
Paint  Manufacturing  Company,  by  the  appellant  Hannah  M. 
DeLamater,  and  her  husband  William  F.  DeLamater,  then 
in  life,  but  since  deceased.  "William  F.  DeLamater  was  the 
owner  at  the  time  of  the  conveyance  to  the  American  Paint 
Manufacturing  Company,  and,  at  his  death,  he  devised  all 
his  property  to  his  widow.  After  the  death  of  said  William 
F.  DeLamater,  the  appellant  Hannah  M.  DeLamater  con- 
veyed one-half  of  the  real  estate  to  her  co-appellant,  John 
Baker.  In  1872,  the  land  was  sold  upon  a  judgment  against 
the  said  paint  company,  and  through  that  sale  appellee 
claims  title. 

The  contention  of  appellants'  counsel  is,  that  there  was  no 
corponition  until  the  duplicate  of  the  articles  of  association 
was  filed  in  the  office  of  the  secretary  of  state,  and  that 
there  was,  therefore,  no  grantee  capable  of  taking  at  the 
time  the  deed  was  executed. 

The  appellants,  having  contracted  with  the  appellee's  re- 
mote grantor  as  a  corporation,  are  estopped  to  assert  that  thei*e 
was  no  such  corporation.  It  is  not  claimed  that  the  coqio- 
ration  was  one  which  could  not  have  been  created  under  the 
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law ;  the  claim  is  that  the  law  was  not  complied  with.  If 
appellants  were  correct  in  their  theory,  that  there  was  na 
corporation  until  the  duplicate  of  the  articles  of  association 
were  filed  in  the  office  of  the  secretary  of  state,  a  point  we- 
need  not,  and  do  not,  decide,  they  are  not  in  a  situation  ta 
successfully  urge  it,  because  they  are  conclusively  estopped 
by  the  deed  made  to  the  association, wherein  it  is  recognized 
as,  and  acknowledged  to  be,  a  coi-poration.  This  doctrine 
is  very  clearly  and  forcibly  enunciated  in  the  opinion  of  the 
coupt,  prepared  by  Worden,  J.,  in  Snyder  v.  Studebakery 
19  Ind.  462. 

The  complaint  shows  that  there  was  an  attempt  to  create 
a  corporation  ;  that  the  statute  was  in  part,  at  least,  com- 
plied with  ;  that  there  was  an  asseition  and  exercise  of  cor- 
porate powers ;  and  that,  in  the  contract  with  appellants, 
there  was  an  assumption  of  corporate  franchises.  In  such  a 
case,  the  right  to  corporate  existence  can  not  be  tried  in  an 
action  instituted  by  an  individual  citizen,  in  his  own  behalf, 
for  the  purpose  of  annulling  a  contract.  The  right  to  pos- 
sess and  enjoy  corporate  franchises  can,  in  such  a  case,  only 
be  litigated  in  a  direct  proceeding,  instituted  in  the  name  of 
the  State. 

The  right  of  an  association,  assuming  to  be  a  corporation 
under  a  law  authorizing  the  creation  of  corporations  of  the 
class  to  which  it  claims  to  belong,  and  which  has  exercised 
powers  as  a  corporation,  to  hold  property,  can  not  be  ques- 
tioned in  an  action  brought  by  an  individual  citizen  to  set 
aside  a  contract  which  he  had  made  with  the  association  in  its 
corporate  name  and  character.  The  right  of  a  corporation 
to  hold  property  can  only  be  questioned  by  a  direct  proceed- 
ing, prosecuted  in  behalf  of  the  State. 

There  would  be  manifest  injustice  in  allowing  appellants  a 
recovery,  for  their  claim  is  entirely  destitute  of  equity.  By 
their  own  act  they  enabled  the  association  to  appear  as  the 
owner  of  the  property,  and  now,  long  after  it  has  been  seized 
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and  sold  to  pay  the  debts  of  the  association  which  they  rec- 
ognized as  a  corporation,  they  assert  a  claim  against  one 
who  acquired  title  at  the  sheriff's  sale,  made  upon  the  judg- 
ment rendered  against  the  corporation,  and  without  tender- 
ing back  the  consideration  received  from  the  corporation. 
Judgment  affirmed. 


♦•♦■ 
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niGnyir AYS.— Exemption  from    Labor. —  Toionahip    Trustee. — Exemption       157   njj 
from  labor  on  higliways,  luidev  section  0, 1  R.  S.  187C,  p.  S57.  is  to  l;>e 
determined  exclusively  by  the  township  tnistee.  and  the  ground  merely, 
on  which  he  might  exempt  a  person  from  road  work,  is  insufficient  tor 
constitute  a  defence  to  an  action  for  failure  to  perform  such  work. 

SA^iK.—Iioad  Labor.— Commntation.— Jury, — Exemption,— T\\q  amount  of 
exemption  allowed  in  cases  of  judgments  founded  on  conti-acts  can 
not  be  considered  by  the  jiuy  in  such  action,  in  determining  whether 
tlic  defendant  was  too  poor  to  pay  the  commutation  for  such  labor. 

Appeal.— ^ImotiiU  in  Controversy.— Distnissal.— Where  the  amount  in 
controversy,  exclusive  of  interest  and  costs  does  not  exceed  fifty  dol- 
lars, the  appeal  will  be  dismissed  in  tlte  Supreme  Court. 

From  the  Lake  Circuit  Court. 

M.  Wood  and  T.  J.  Woody  for  appellant. 
7'.  S.  Fanehevy  for  appellee. 

WoRDEN,  J. — This  action  was  brought  by  the  appellant 
against  the  appellee,  before  a  justice  of  the  peace,  to  i-ecover 
for  a  failure  to  perform  road  work,  or  to  pay  the  commuta- 
tion therefor.  The  cause  was  appealed  to  the  circuit  court,  . 
where  it  was  tried  by  a  jury.  Verdict  and  judgment  for 
the  defendant. 

There  was  evidence  on  the  trial  tending  to  show  that  the 
defendant,  frx)m  bodily  infirmity,  was  unable  to  work  upon 
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the  road,  and,  also,  that  his  property  was  of  less  value  than 
$600  ;  but  there  wa«  no  evidence  that  he  had  been  exempted 
from  such  work  by  the  township  trustee. 

The  court  gave  the  jury  the  follownig  instruction  : 

*'As  to  the  question  of  how  much  property  a  man  must 
have,  or  how  little,  in  order  to  bring  himself  >vithin  the 
provision  of  the  statute,  'too  poor  to  pay  the  commutation,' 
[it]  is  a  question  of  both  law  and  fact ;  and  so  I  instruct 
you  that  if  you  find  from  the  facts  that  the  defendant  was 
the  head  of  a  family,  and  a  bona  fide  resident,  then,  in 
determining  the  question  of  whether  he  is  too  poor  to  pay 
the  commutation,  you  may  take  into  consideration  the 
exempiion  allowed  by  law  to  such  a  pei'son,  which,  as  a 
matter  of  law,  I  instruct  wan  six  hundred  dollars." 

This  instruction  seems  to  us  to  have  been  wi*ong,  inasmuch 
as  there  is  no  exemption  of  iTi*oi)ci1:y  from  execution  in 
such  cases.  1  R.  S.  187(i,  p.  857,  sec.  11.  There  being  no 
exemption  in  such  cases,  it  is  difficult  to  see  how  the  amount 
exempt  in  cases  of  judgments  founded  upon  contract  could 
be  considered  by  the  jury  in  determining  whether  the  de- 
fendant was  too  poor  to  pay  the  commutation. 

There  was  another  radical  cn-or  in  the  instruction.  It  as- 
sumes that  the  defendant  might  set  up,  as  a  defence  to  the 
action,  that  ho  was  unaJ)le,  from  bodily  infinnity,  to  work 
on  the  road,  and  too  poor  to  pay  the  commutation  therefor, 
and  make  an  issue  in  the  cause  upon  those  (juostions. 

This,  it  is  quite  clcai*  from  the  statute,  can  not  be  done. 
The  statute  provides  that,  **0n  application  to  the  township 
trustee,  any  pei*son  liable  to  work  on  highways  may  l>e 
exempt  therefrom,  if  it  l>c  shown  he  is  unable  from  bodily 
infirmity  to  work  thercon,  and  that  he  is  too  poor  to  pay 
the  commutation  therefor ;  also,  any  person  l>elonging  to 
any  legally  organized  fire  company,  and  in  such  cases  the 
township  trustee  shall  execute  to  such  person  a  certificate 
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thereof,  which  shall,  on  being  presented  to  the  supervisor, 
entitle  him  to  such  exemption."  Sec.  9,  statute  above  cited. 

The  whole  matter  of  exemption,  in  such  cases  iis  the  pres- 
ent, is  left  to  the  township  trustee.  If  he  exempts  a  person, 
and  gives  him  a  certificate,  as  provided  for,  that  is  a  good 
defence.  But,  if  the  trustee  fails  or  declines  to  exonerate  a 
person  on  the  ground  that  he  is  unable  to  work,  and  too 
poor  to  pay,  there  is  an  end  of  the  question.  It  was  clearly 
intended  by  the  Legislature,  that  exemptions  of  this  charac- 
ter should  be  determined  exclusively  by  the  trustee,  and  not 
that  the  ground  merely  on  which  he  might  exempt  should 
constitute  a  ground  of  defence  to  such  action. 

But,  as  the  amount  in  controvei'sy  in  this  case,  exclusive 
of  interest  and  costs,  does  not  exceed  fifty  dollars,  the  ap- 
peal will  have  to  be  dismissed.     Acts  1879,  p.  168. 

The  appellant  suggests  that  the  case  may  come  to  this 
court  under  section  347  of  the  code,  notwithstanding  the  act 
of  1879.  But  section  348  shows  that,  when  a  cause  reserve^ 
ander  section  347  comes  to  this  court,  it  comes  6y  appeal, 
as  fully  as  in  any  other  case. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


»•» 


No.  7917. 
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Stevens  et  al.  v.  Tucker  et  al.^  .^?Li95i 

Practice. — Assignment  of  Errors. — An  assignment  of  error,  that  "the 
court  erred  in  ovenoiliug  appellants'  several  demurrera  to  the  com- 
plaint,*^ is  sufficient. 

Same. — ^An  assignment  of  error,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  brings  In  question  the  suf- 
cicncy  of  the  complaint  in  all  i-espects  not  cured  by  the  vei-dict. 

Sctrety. — Contribution.^Decedents^  Estates,— Claim.— Final  Settlement. — 
An  action  for  contribution  can  not  be  maintained  against  the  heirs  of  a 
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decedent,  who  had  been  suret}'  on  tlie  bond  of  a  guardian,  by  a  subse- 
quent surety  tliereon,  for  money  which  tlie  latter  paid  on  default  of  the 
guardian,  until  the  estate  of  the  decedent  has  been  Anally  settled. 
Until  such  tinal  settlement  the  proper  course  was  to  Ale  such  claim 
against  the  estate. 

From  the  Washington  Circuit  Court. 

S.  B.  Voyles^  D.  M.  Alspaugh  and  J.  C  Lawler^  for 
appellants.  •* 

H.  Heffren^  J.  A,  Zaring  and  A.  B.  Collins,  for  appel- 
lees. 

Woods,  J, — The  appellees,  Tucker  and  Manley,  sued  the 
appellants  upon  a  complaint  showing  the  following  facts : 

The  defendants  are  the  children,  grandchildren  and  heirs 
at  law  of  Thomas  W.  Allen,  deceased,  and,  as  such  heirs, 
have  each  received  f rorti  said  estate  property  and  money,  of 
a  specified  value  and  amount.  In  18G5  Joseph  Allen  died, 
leaving  a  widow,  Sarah  J.,  and  three  minor  children  (the 
defendant  gi'andchildren  herein),  of  whom  Sarah  J.,  in  1866,. 
was  appointed  guardian,  and  gave  bond  in  $8,000  for  the 
faithful  discharge  of  her  duties,  >vith  said  Thomas  W.  Allen, 
who  was  then  in  life,  as  her  surety  thereon.  Thereafter  she 
was  required  by  the  court  to  give  an  additional  bond,  and, 
on  December  13th,  1866,  she  did  accordingly  execute  an  ad- 
ditional bond,  conditioned  as  the  first,  in  the  sum  of  $12,- 
000,  with  the  appellees  as  her  sureties  therein.  Each  of  said 
bonds  was  joint  and  several  in  its  terms.  Said  Sarah  con- 
tinued in  said  trust  until  October,  1874,  when  she  was  re- 
moved by  an  order  of  the  court,  and,  in  June,  1875,  War- 
den W.  Stevens  was  duly  appointed  and  qualified  as  her  suc- 
cessor, and,  as  such,  in  the  name  of  the  State,  brought  suit 
against  her  and  the  appellees  to  recover  the  sum  of  $3,000, 
which  she  had  in  her  hands  as  such  iruardian,  and  had  failed 
and  refused  to  pay  over,  and,  judgment  having  been  ren- 
dered against  them  in  said  suit  for  said  sum,  the  api>ellees 
were  compelled  to  pay,  and  did  pay,  the  amount  of  said 
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judgment  in  satisfaction  thereof,  said  Sarah  being  and  re- 
maining wholly  insolvent.  Long  before  the  removal  of  said 
Sarah  from  her  said  trust  as  guardian,  said  Thomas  W.  Al- 
len had  died,  and  Alva  C.  Trueblood  bad  been  appointed  ad- 
ministrator of  his  estate. 

The  prayer  of  the  complaint  is,  that  the  court  give  a  judg- 
ment compelling  the  defendants,  as  heirs  at  law  of  said 
Thomas  W.  Allen,  who  was  surety  on  said  Sarah's  first  bond 
as  such  guardian,  to  pay  to  the  plaintiffs  said  Thomas  W.'s 
contributive  share  of  said  sum  of  $3,000,  and  for  other 
proper  relief. 

Two  of  the  defendants  each  filed  a  several  demurrer,  and 
eight  of  the  defendants  filed  a  joint  demurrer,to  the  com- 
plaint, for  the  want  of  suflBcient  facts,  which  demurrera 
were  overruled.  One  of  the  defendants  did  not  demur^ 
either  separately  or  jointly. 

The  first  assignment  of  error  is  in  these  words:  *'The 
court  erred  in  overruling  appellants'  several  demurrers  to 
the  complaint." 

The  appellees  contend  that  this  assignment  is  *'bad  for  the 
reason  that  several  errors  can  not  be  assigned  in  a  lump  or 
jointly."  We  do  not  think  the  point  well  made.  No  prec- 
edent is  cited,  and  we  are  not  disposed  to  make  one  now. 
The  assignment  fairly  brings  to  our  attention  the  ruling 
of  the  court  on  the  several  demun-ers  referred  to,  and  the 
ground  on  which  we  are  asked  to  refuse  to  consider  whether 
the  rulings  were  right  or  wrong,  is  too  narrow  and  technical 
for  the  practical  administration  of  justice.  Besides,  there  is 
another  assignment  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  this  brings  in 
question  the  sufficiency  of  the  complaint  in  all  respects  not 
cured  by  the  verdict. 

The  first  objection  made  to  the  complaint  is,  that  it  does- 
not  show  that  the  estate  of  Thomas  W.  Allen  had  been 
finally  settled.     This  is  a  fatal  defect.     Until  there  has  been 
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an  administration  fully  accompjished  and  the  administrator 
discharged,  a  suit  against  the  heirs  on  the  theory  of  this 
complaint  can  not  be  maintained.  2  R.  S.  1876,  p.  554, 
sec.  178 ;  Rinard  v.  Westj  48  Ind.  159.  Until  such  final 
settlement  of  the  administration  has  been  had,  the  plain  and 
only  proper  course  is  to  file  the  claim  under  sec.  62  of  the  act 
for  the  settlement  of  decedents'  estates ;  and,  if  letters  have 
not  been  issued,  the  issuing  thereof  should  be  procured  under 
the  provisions  made  therefor.  We  must  therefore  hold  the 
complaint  bad  for  want  of  proper  averments  in  this  respect, 
and  this  makes  it  unnecessary  to  decide  whether  in  other 
respects  the  complaint  shows  a  good  cause  of  action. 

Judgment  reversed,  with  costs  and  with  instructions  to 
sustain  the  demurrers  to  the  complaint. 


♦•♦ 


No.  7434. 

Carriger  v.  ^tcks  et  al. 

Pleading.— iVac^ic«.—jBc/)/y.—Traircr. —Going  to  trial  without  a  reply 
is  a  waiver  thereof;  and,  upon  the  trial,  the  matter  of  the  answer  is 
deemed  controverted,  as  upon  a  denial. 

Promissory  liiOTis.."  Counter- Claim, —Arrest  of  Judgment. -^ A  moi\on  in 
arrest  of  judgment,  hy  the  endorser  of  a  promissory  note.  In  a  suit  by 
the  holder  against  the  maker  and  endorser,  will  not  raise  any  question 
arising  upon  a  counter-claim,  filed  by  the  maker  against  such  endorser. 

From  the  Boone  Circuit  Court 

(7.  8.  Weaiievy  for  appellant. 

R.  W.  Harrison^  B.  S,  Higgina  and  J.  W.  Clements^  for 
appellees. 

WoRDEN,  J. — This  was  an  action  by  Thomas  O.  Sicks 
as  the  holder,  against  Isaac  T.  Davis  as  the  maker,  and 
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John  J.  Carriger  and  Heniy  C.  Brush  as  endorsers,  of  a 
promissory  note  governed  by  the  law  merchant.  Issue, 
trial,  finding  and  judgment  for  the  plaintiff. 

Other  parties  were  made  defendants,  and  other  proceed- 
ings were  had,  not  neeessaiy  to  he  noticed  in  this  opinion. 

The  only  question  in  the  cjise  is  presented  by  the  ruling 
below  in  overruling'  a  motion,  by  Carriger,  in  an*est  of 
judgment.  The  complaint  stated  all  the  facts  necessary  to 
make  Carriger  liable  jis  the  endoi*scr  of  the  note.  Davis 
pleaded  |)ayment  of  the  note,  and  the  cause  was  tried  with- 
out any  reply  to  the  answer  of  payment. 

It  ha.s  been  held,  however,  in  numerous  instances  in  this 
court,  that,  going  to  trial  without  a  replication,  was  a  waiver 
of  the  replication,  and  that,  upon  the  trial,  the  matter  of  the 
answer  would  be  deemed  controverted,  as  upon  a  denial. 

The  motion  of  Camger  in  arrest  did  not  i-each  any  ques- 
tion arising  upon  a  counter-claim  filed  by  Davis  against  him, 
or,  if  it  did,  it  was  too  broad,  and  covered  the  case  of  Sicks 
against  him,  and,  being  an  entirety,  was  properly  overruled. 

The  judgment  below  is  affirmed,  with  costs. 


»•♦ 
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is  not  sustained  by  the  evidence,  or  is  contrary  to  law,  the  court,  at  the  '—  ' 
timc!  of  oveiTiiling  the  motion,  may  give  time  to  prepare  billfi  of  excei>- 
Uon  showing  the  e\idence,  but  exceptions  generally  must  be  taken  at 
the  time  tlic  decision  1g  made,  and  must  be  reduced  to  writing  within 
the  term  at  which  the  decision  is  made,  unless  the  time  is  extended 
beyond  the  term  by  an  order  of  the  court  made  during  the  term. 
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Same. — Conflictituj  Evidence,— Whevo  the  evidence  is  conflicting,  the 
Supreme  Coiiit  will  not  review  tlie  decis»lon  of  the  trial  court. 

VhE ADiKQ.— Complaint. —lielief.—ThQ  relief  to  which  a  plaintiff  4s$  en- 
titled must  be  limited  to  the  case  made  by  his  complaint. 

From  the  Grant  Circuit  Court. 

—  Kersey y  IL  Brmonlee  and  J.  Broivnleey  for  appellant. 
A,  Steele  and  7?.  T.  St.  Johuy  for  appellees. 

Woods,  J. — The  appellant  complained  of  the  appellees, 
ulleging  in  his  complaint,  in  substance,  that  the  defendant 
Fankboner,  as  sheriff  of  the  county,  by  virtue  of  an  execu- 
tion, issued  on  a  judgment  in  favor  of  John  B.  McArthur, 
against  Zachariah  M.  Harris  and  John  S.  Harris,  which 
judgment  had  been  assigned  to  the  plaintiff,  had  levied  on^ 
and  on  tlie  11th  day  of  April,  1878,  had  sold  to  the  plain- 
tiff, one  hundred  and  sixteen  shares  of  the  stock  of  said 
gravel  road  company,  taken  as  the  property  of  Zachariah 
Harris,  at  and  for  the  price  of  one  hundred  fifty  and  one-half 
dollars  ;  that  the  plaintiff  paid  to  the  sheriff  the  costs,  and 
offered  to  credit  said  sum  of  $150.50,  the  amount  of  his  bid, 
on  said  judgment  and  execution,  and  then  and  there  de- 
manded a  transfer  of  said  shares  of  stock  in  said  company 
from  the  name  of  said  Zachariah  M.  Harris  to  his,  plaintiff's, 
name  ;  that  the  books  of  said  company  are  in  its  own  hands, 
and  it  ref ases  to  allow  the  sheriff  to  make  a  transfer  of  said 
stock,  and  said  Fankbonei*  refuses  to  transfer  said  stock  on 
the  books  of  the  company,  though  requested  to  make  the 
same,  and  though  the  plaintiff's  execution  constituted  a 
proper  and  legal  lien  on  said  shares.  And  the  plaintiff 
asks  an  order  that  said  books  of  the  company,  now  held  at 
the  residence  of  John  Ritliff,  in  the  township  of  Franklin, 
Grant  county,  Indiana,  by  said  company,  be  delivered  to  said 
sheriff  for  the  purpose  of  transfeiTing  to  the  plaintiff  said. 
shares  of  stock,  as  required  by  section  437  of  the  law  on  that 
subject,  and  for  such  other  order  or  orders  as  may  be  just 
and  equitable. 
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A  demurrer  to  this  complaint  for  want  of  facts  was  over- 
ruled and  exception.  AnsAver  in  four  paragraphs,  of  which 
the  first  w^as  a  general  denial.  Demurrer  to  second,  third 
and  fourth  paragraphs  sustained;  no  exception  taken,  and 
cause  continued.  At  the  next  term  a  second  demurrer  to 
the  answer  was  filed,  overruled  as  to  the  second  paragraph, 
sustained  to  the  third  and  fourth,  and  exception  taken  by 
the  parties  respectively.  Trial  was  then  had  by  the  court, 
exceptions  taken  as  to  the  introduction  of  evidence,  but  no 
bill  of  exceptions  filed,  and  no  time  asked  or  given  for  that 
purpose.  Having  heard  the  evidence,  the  court  took  time  to 
consider,  and  at  the  next  term  entered  a  finding  and  judg- 
ment for  the  defendants,  overruling  the  plaintiff's  motion 
for  a  new  trial,  and  then  granting  time  to  file  bills  of  excep- 
tion, and  a  bill  was  filed  within  the  time  so  allowed,  showing 
the  evidence  and  also  the  exceptions  taken  on  the  trial  to 
the  introduction  of  evidence. 

This  bill  of  exceptions  is  a  proper  bill,  in  so  far  as  it  shows 
the  evidence  in  the  case.  Whenever  a  new  trial  is  claimed 
on  the  ground  that  the  verdict  or  finding  is  not  sustained  by 
the  evidence,  or  is  contrary  to  law,  the  court  may  properly, 
at  the  time  of  overruling  the  motion,  give  time  to  prepare 
bills  of  exception,  sho\\ing  what  the  evidence  was,  as  the 
evidence  is  pertinent  to  ruling  then  made  ;  but  section  343 
of  the  code  provides,  in  reference  to  exceptions  generally, 
that  *'The  party  objecting  to  the  decision  must  except  at 
the  time  the  decision  is  made ;  but  time  may  be  given  to 
reduce  the  exception  to  writing,  but  not  beyond  the  term, 
unless  by  special  leave  of  the  court."  The  term  here 
meant  is  that  at  which  the  decision  was  made  and  the  excep- 
tion taken,  and  the  order  extending  the  time  beyond  the 
term  must  be  made  during  that  term ;  otherwise  the 
exception  will  be  deemed  waived  or  lost.  The  fact 
that  the  motion  for  a  new  trial  may  not  be  passed  on 
until  a  subsequent  term,  does  not  affect  the  rule.     It  is  not 
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the  policy  of  the  law,  that  the  right  to  file  bills  of  exception 
shall  remain  open  indefinitely,  but  that  the  facts  on  which 
disputed  rulings  of  the  courts  have  been  made  shall  be  stated, 
together  with  the  exception  and  gi'ounds  therefor,  while 
fresh  in  memory.  iVye  v.  Lewis,  65  Ind.  326 ;  Kendel  v- 
Jtidah,  63  Ind.  291. 

The  only  question,  therefore,  which  is  preserved  in  this 
record  as  made  up,  is  whether  the  finding  is  sustained  by 
sufficient  evidence.  There  is  evidence  which  tends  to  sup- 
port it.  Counsel  claim  that  the  preponderance  is  the  other 
way,  but  where  there  is  conflicting  evidence  this  court  does 
not  attempt  to  review  the  decision  of  the  trial  court. 

The  point  is  made  and  pressed  that  the  plaintiff  ought  to 
have  had  a  finding  and  judgment  for  $150,  the  dividend 
declared  on  the  stock  in  question  ;  but,  unless  entitled  to  the 
stock  itself,  it  is  difficult  to  see  how  the  appellant  could  be 
entitled  to  the  dividends  thereon.  Besides,  the  suit  was  not  ' 
brought  to  recover  dividends.  There  is  no  averment  in  the 
complaint,  showing  that  any  had  been  declared,  and,  if  there 
had  been,  they  could  afford  no  cause  for  a  joint  action 
against  the  gi^avel  road  company  and  the  sheriff,  Fankboner. 

The  conclusion  we  have  reached  makes  any  consideration 
of  the  cross  errors  assigned  unnecessary. 

Judgment  affirmed,  with  costs. 


»•» 
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Love  et  al.  v.  Payne. 

« 

Partnership.— Part»«r'«  Interest.^K  third  person  can  not,  by  ba3nng 
the  interest  of  one  partner,  become  a  member  of  the  firm,  unless  all  the 
partners  consent. 
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SAMC—The  admission  of  a  partner  into  a  firm  is  not  within  the  line  of 
the  partnership  business. 

Same.— Poiwr  of  Member  to  Bind  Firm. — Contract. — Sale  of  Partner^s  In- 
Umt.—BaUficaUon^  Instruction. — B.,  a  member  of  a  partnership  and 
it»  business  manager,  contracted  with  A.,  that,  if  he  would  buy  a  re- 
tiring partner's  interest,  and  pay  the  balance  due  upon  such  partner's 
share  of  the  capital  stock,  he  should  receive  a  certain  interest  in  the 
partnership  property,  fi*ee  from  all  liens.  Afterward,  all  the  partner- 
ship property  was  sold  upon  a  prior  mortgage.  Suit  by  A.  agidnst^the 
firm  for  breach  of  the  contract. 

Etld^  that  B.  had  no  authority  to  make  such  contract. 

Hdd^  also,  that,  unless  the  partners  had  knowledge  thereof,  they  were 
not  bound.  ^ 

Setd^  also,  that  the  mere  coming  of  A.  into  the  firm,  and  the  payment  of 
money  into  the  capital  stock,  are  not,  of  themselves,  sufficient  to  charge 
the  firm  with  knowledge  of  such  contract. 

Htld^  also,  that  it  was  error  to  instruct  the  jury  that  the  firm  would  be 
bound  by  accepting  the  benefits  of  the  contract. 

Edd^  also,  that,  by  receiving  A.,  and  taking  his  money,  into  the  firm, 
they  did  not  ratify  that  stipulation  of  the  contract,  of  which  they  were 
ignorant,  guai*anteeing  a  perfect  title,  it  not  being  incident  to,  or  im- 
plied in,  the  admission  of  A.  as  a  member  of  the  firm. 

^ASLE.— Agency. — J?a<<^ca«fon.— Ratification,  where  there  is  no  express 
notice,  can  not  extend  beyond  an  adoption  of  the  acts  of  the  agent  to 
the  extent  fairly  and  reasonably  implied  from  the  nature  of  the  trans- 
action. 

From  the  Clay  Circuit  Court. 

G.  A.  Knight  J  C.  H.  Knight  and  /.  M.  ComptoUy  for 
appellants. 

W.  W.  Cartel'  and  8.  D.  Coffey^  for  appellee. 

Elliott,  J. — ^The  Limited  Liability  Coal  Company  was 
the  firm  name  of  a  partnership,  of  which  all  the  appellants 
were  members,  and  this  action  was  instituted  by  the  appellee 
against  the  appellants  as  members  of  said  partnership.  The 
complaint  alleges  that  the  said  company  entered  into  a  eon- 
tract  ^vith  appellee,  wherein  it  was  agreed  that  in  considera- 
tion of  appellee's  purchase  of  the  interest  of  one  William 
Blair,  and  payment  of  a  certain  sum  into  the  partnership, 

he  should   be  admitted   as  a  partner,  and  that  he  should 
Vol.  73.-6 
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receive  a  one-fourteenth  interest  in  said  partnership  property, 
free  from  all  liens.  The  breach  assigned  is  that  he  did  not 
receive  such  interest,  but  that  the  firm  suffered  all  the  pait- 
nership  property  to  be  sold  upon  a  prior  moilgage,  and  that 
he  really  received  nothing  at  all  of  value. 

The  only  assignment  of  error  discussed  is  that  based  upon 
the  ruling  denying  a  new  trial.  The  appellants  insist  that 
they  are  entitled  to  a  new  trial  because  of  erroneous  instruc- 
tions given  the  jury. 

A  very  brief  synopsis  of  the  evidence  will  be  sufficient  to 
exhibit  the  questions  presented  upon  the  instructions.  The 
appellants  were  all  members  of  the  partnership.  John 
Elliott  was  the  president  and  general  business  manager  of 
the  company.  The  company  was  engaged  in  the  business 
of  mining  and  selling  coal.  William  Blair  was  a  member  of 
the  firm,  and  appellee  bought  his  interest.  The  appellee  did 
contract  with  John  Elliott,  that  if  he,  appellee,  would  buy 
Blair's  interest  and  pay  into  the  partnei*ship  $285.00,  he 
should  receive  one-fourteenth  interest  in  the  partnership 
property,  free  from  all  liens,  and  this  agreement  was  made 
by  Elliott  while  assuming  to  represent  the  firm.  There  was 
a  breach  of  the  contract.  We  have  stated  the  general  effect 
of  the  evidence  in  the  form  most  favorable  to  the  appellee, 
in  order  that  the  legal  questions  presented  by  the  instruc- 
tions may  be  plainly  exhibited. 

The  second  instruction  asked  by  the  appellee  and  given  by 
the  court  is  as  follows:  <<If  you  should  find  from  the 
evidence,  that  one  John  Elliott  was  a  member  of  the  Limited 
Liability  Coal  Company,  and  was  acting  as  president  of  said 
company,  and  while  so  being  a  member  thereof,  and  actin<^ 
as  such  president,  he  made  a  contract  with  the  plaintiff  on 
behalf  of  said  company,  whereby  the  plaintiff  became  a 
member  of  said  firm,  and  in  consideration  thereof  it  was 
agi*eed  that  the  plaintiff  should  pay  into  said  finii  a  given 
amount  of  money,  and  that  said  company  received  the  plain- 
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tiff  as  a  member  of  said  company,  and  accepted  the  benefits 
of  said  contract,  they  can  not  hold  the  benefits  and  at  the 
same  time  deny  the  authority  of  said  Elliott  to  make  the 
same.*' 

This  instruction  does  not  assert,  as  appellants  affirm,  that 
Elliott  had  a  right  to  bind  the  paitnership  .because  of  the 
4iuthority  derived  from  his  relationship  to  his  co-partnera. 
If  it  did,  it  would  be  clearly  enough  obnoxious  to  the  objec- 
tions pressed  against  it.  The  proposition  is,  not  that  Elliott 
had,  as  jiartner,  a  right  to  make  the  contract,  but  that, 
because  the  firm  received  and  appropriated  the  benefits 
resulting  from  the  act  of  one  assuming  to  represent  the 
partnership,  the  partners  are  liable.  The  admission  of  a 
partner  into  a  firm  is  not  Avithin  the  line  of  partnership 
business,  and  Elliott  would  have  no  ai^thority,  as  partner,  to 
contract  with  appellee,  that,  if  he  would  come  into  the  firm, 
the  partners  would  vest  in  him  a  title  to  one-fourteenth  of  the 
partnership  property,  freed  from  all  liens.  It  is  an  element- 
ary rule,  that  a  third  person  can  not,  by  buying  the  interest 
of  one  pai'tner,  become  a  member  of  the  firm,  unless  all  the 
partners  consent. 

Regarding  the  instruction  as  declaring  that  the  partner- 
ship was  bound  by  Elliott's  acts,  not  because  he  was  a  mem- 
ber thereof,  but  because  he  preferred  to  act  for  the  firm, 
and  the  fruits  of- his  acts  were  received  and  enjoyed  by  the 
partnership,  it  must  still  be  declared  to  be  erroneous.  It  is 
erroneous  I)ecause  it  leaves  out  of  consideration  the  essential 
element  of  knowledge  on  the  part  of  the  members  of  the 
partnership.  The  mere  coming  of  the  appellee  into  the  firm, 
and  the  payment  of  money  into  the  capital  stock,  would  not, 
of  itself,  charge  the  firm  with  knowledge  of  the  agree- 
ment that  he  should  receive  one-fourteenth  of  the  property, 
free  from  all  incumbrance.  The  natural  inference,  in  the 
absence  of  notice,  would  be  the  reverse  ;  for  the  reasonable 
conclusion  would  be,,  that  he  stepped  into  the  place  of  the 
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partner  whose  share  he  bought,  taking  with  it  all  its  bur- 
dens, and  benefits.  The  instruction  broadly  asserts  that  the 
partnership  would  be  bound  by  accepting  the  benefit  of  the 
contract,  and  no  mention  is  made  of  notice  or  knowledge^ 
on  the  part  of  the  partners,  of  the  contract  of  the  president 
and  agent,  to  vest  in  the  incoming  partner  a  title  to  one- 
fourteenth  of  the  property,  free  from  the  Hens  then  known 
to  exist.  The  only  benefit  which  the  partnership  got,  or 
could  have  got,  from  the  appellee,  was  the  payment  of  the 
balance  due  upon  Blair's  shai*e  of  the  capital  stock  of  the 
partnership.  If  Blair  had  remained  a  member,  he  could 
have  been  compelled  to  pay  it,  and  Payne  did  no  more  than 
what  his  vendor,  the  retiring  partner,  was  bound  to  do. 
Unless  the  partners  had  knowledge  of  the  contract  under 
which  Payne  came  into  the  firm,  they  can  not  be  deemed  to- 
be  bound  because  the  former  paid  his  proportionate  share  of 
the  common  contribution  to  the  capital  stock.  The  benefits, 
which  the  partnership  retained  were  only  those  which  Payne 
would  haye  been  bound  to  yield  as  a  right  to  admission^ 
and,  without  some  knowledge  of  a  contract,  made  by  a  pro- 
fessed agent,  giving  Payne  a  right  to  look  to  the  partner- 
ship to  convey  to  him  a  perfect  title  to  a  part  of  the  partner- 
ship property,  such  a  contract  ought  not  to  be  held  obliga- 
tory upon  the  partnership.  The  partners  can  not  be  bounds 
unless  they  retained  the  money  after  knowledge  that  a 
professed  agent  had,  in  their  behalf,  agreed  to  give  the  in- 
coming  partner  an  additional  or  distinct  consideration  from 
that  arising  from  the  sale  to  him  of  the  retiring  partner's- 
interest,  and  his  admission  as  a  member  of  the  firm. 

The  appellants,  by  accepting  Payne  as  a  co-partner,  and. 
by  receiving  into  the  common  fund  his  money,  did,  un- 
doubtedly, ratify  to  some  extent  the  acts  of  Elliott,  but  not 
to  the  extent  declaimed  by  the  instruction.  The  nitificatiou 
implied  from  such  acts  can  not  be  so  extended  as  to  cover  a. 
distinct  and  independent  contract  made  by  the  agent  and  of 
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which  the  principals  had  no  knowledge.  If  such  a  contract 
was  one  implied  in  the  admission  of  Payne  into  the  firm,  or 
was  an  ordinary  incident  of  such  a  transaction ,  then  the 
doctrine  of  ratiiication  might  apply.  But  the  contract  upon 
which  the  appellees  seek  a  recovery  was  not  implied  in,  nor 
incident  to,  the  purchase  of  Blair's  interest  and  Payne's  ad- 
mission into  the  firm.  By  receiving  Payne,  and  taking  his 
money  into  the  common  fund,  appellants  did  not  ratify  a 
•contract  of  which  they  were  utterly  ignorant,  and  which  was 
not  incident  to,  nor  implied  in,  the  admission  of  Payne  as  a 
member  of  the  partnership.  The  agreement  of  Elliott, 
guaranteeing,  as  in  effect  it  did,  that  the  appellee  should  re- 
ceive a  perfect  title,  was  totally  distinct  from  the  purchase 
of  Blair's  interest,  and  Payne's  admission  as  a  partner  in 
his  stead,  and  could  not  be  implied  from  Payne's  coming 
into  the  partnership  and  paying  his  money  into  the  common 
fond.  Ratification,  where  there  is  no  express  notice,  can 
not  extend  beyond  an  adoption  of  the  acts  of  the  agent,  to 
the  extent  fairly  and  reasonably  implied  from  the  nature  of 
the  transaction ;  and,  in  this  case,  the  nature  of  the  transac- 
tion would  havQ  indicated  nothing  more  than  that  Payne  had 
taken  Blait's  place  in  the  firm.  To  this  extent  only  can  it 
be  said  that  retaining  in  the  common  fund  the  amount  paid 
by  Payne  is  a  ratification  of  Elliott's  acts. 

Other  questions  are  discussed,  but,  as  the  cause  must  be 
remanded  for  a  new  trial,  we  deem  it  unnecessary  to  con- 
4sider  them . 

Judgment  reversed,  at  costs  of  appellee. 


♦•♦ 


No.  6179. 

Arms  et  al.  v.  Beitman. 

Principal  and  Svkety,— Extension  of  Time,-^Notice  of  Surety  ship. ^Be- 
tease. — Tn  an  action  by  tlicT  assignee,  against  the  several  makers,  of  a 
promissory  note^  proof  by  two  of  the  makers  thereof,  that  they  were 
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only  sureties  for  their  co-makers,  and  tliat  sucli  assignee,  after  the  ma- 
turity of  the  note,  in  consideration  of  interest  paid  in  advance,  agreed 
with  the  principal,  without  their  knowledge  or  consent,  to  extend  th& 
time  of  payment  for  a  definite  period,  will  not  i*elease  such  sureties,, 
unless  the  assignee  had  notice  of  such  relation  between  the  makers 
when  such  agreement  was  made. 
Same.— JVcto  Trial.— Newly-Discovered  Evidence.— Diligence.— To  obtain  a 
new  trial  on  account  of  newly-discovered  evidence,  due  diligence  must 
be  shown  in  endeavoring  to  obtain  proof,  on  the  first  trial,  of  the  facts- 
sought  to  be  establislied. 

From  the  Daviess  Circuit  Court. 

W.  R.  Qardinery  S.  H.  Taylor  and  J.   T.  Pierce^  for 
appellants. 
J.  H.  O'Neall  and  D.  J.  HefroUy  for  appellee. 

NiBLACK,  C.  J. — Gabriel  Beitman,  as  assignee  of  Loui& 
Cosby,  commenced  this  action  before  a  justice  of  the  peace 
against  Thomas  White,  John  Arms  and  Franklin  White,  asi 
makers  of  a  promissory  note  for  one  hundred  and  seventy 
dollars,  dated  March  13th,  1875,  and  payable  to  the  said 
Louis  Cosby  eight  months  after  date,  and  obtained  judgment 
before  the  justice.  Upon  an  appeal  to  the  circuit  courts 
there  was  again  a  finding  and  judgment  in  favor  of  the- 
plaintiff.  At  the  trial  Thomas  White  testified  that  he  was 
the  principal  obligor  in  the  note,  and  that  the  other  defend- 
ants were  only  sureties  thereto ;  that  on  the  24th  day  of 
February,  1876,  he  paid  to  Beitman  the  sum  of  $17.80 
in  full  of  interest  to  the  1st  day  of  April  then  next  ensuing^ 
Beitman  agreeing  to  wait  for  the  principal ;  that  neither  one 
of  his  co-defendants  knew  anything  of  this  payment  of 
interest  to,  or  agreement  with,  Beitman.  Beitman,  who  was 
called  as  a  witness  by  the  defendants,  testified  that  about 
the  1st  day  of  March,  1876,  the  defendant  Thomas  White 
paid  him  $17.80  as  interest  on  the  note  until  the  1st  day  of 
April,  1876,  and  that  he  agreed  with  the  said  White  to  wait 
for  the  principal  until  the  last  named  day ;  that  ho  did  not 
know  who  was  principal  or  who  was  sui'ety ;  that  he  did  not 
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know  that  either  Arms  or  Franklin  White  was  only  surety 
on  the  note.  This  was,  in  substance,  all  the  material  evi- 
dence introduced  by  the  defendants. 

After  a  finding  was  made  for  the  plaintiff,  the  defendants 
Arms  and  Franklin  White  moved  the  court  for  a  new  trial : 

First.     Because  the  finding  was  contraiy  to  law; ; 

Second.  Because  the  finding  was  not  sustained  by  suffi- 
cient evidence ; 

Third.     Because  of  newly-discovered  evidence. 

But  their  motion  was  not  sustained. 

In  support  of  the  third  cause  for  a  new  trial  Arms  and  Frank- 
lin White,  the  appellants  here,  filed  their  affidavit  stating  that 
they  been  taken  by  surprise  by  the  testimony  of  Beitman ;  that 
since  the  trial  they  had  discovered  important  and  material 
endence  in  their  behalf,  that  is  to  say,  that  Cosby,  the  payee 
of  the  note,  did,  at  the  time  he  transferred  the  note  to  Beit- 
man, inform  him,  said  Beitman,  that  they,  the  affiants,  were 
only  sureties  thereto  ;  that  they  did  not  have  an  opportunity 
of  seeing  Cosby  until  after  the  trial,  when,  happening  to 
speak  with  him  on  the  subject,  he  communicated  to  them 
what  he  had  informed  Beitman  as  above  ;  that  they  had  sup- 
posed that  Beitman  would  swear  that  he  knew  that  they 
were  only  sureties  on  the  note,  but  that  they  did  not  know 
at  the  time  of  the  trial  in  what  way  Beitman  had  been 
informed  of  such  suretyship ;  that  they  could  prove  by 
Cosby  notice  to  Beitman  of  their  suretyship,  as  above  stated. 
The  affidavit  of  Cosby,  that  he  informed  Beitman  at  the  time 
of  the  transfer  of  the  note  that  Arms  and  Franklin  White 
were  only  sureties,  accompanied  the  affidavit  of  Arms  and 
Franklin  White. 

The  failure  of  Arms  and  Franklin  White  to  prove,  upon 
the  trial,  that  Beitman  had  notice  that  they  were  only  sure- 
ties on  the  note,  was  fatal  to  their  defence.  The  court  did 
right,  therefore,  in  finding  against  them  upon  the  evidence 
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adduced  upon  the  trial.  Davenpoi't  v.  Kiiig^  63  Ind.  64; 
McChskey  v.  The  I.  M.  &  C.  Union,  67  lad.  86. 

The  court  also  did  riglit  in  refusing  to  gi-ant  a  new  ti*ial 
for  newly-discovered  evidence.  No  diligence  was  shown  to 
ascertain,  before  the  trial,  whether  Beitman  had  notice  of 
the  suretyship  of  the  appellants  when  he  agreed  to  an  ex- 
tension of  time  for  the  payment  of  the  note.  It  was  not 
claimed  that  inquiry  had  been  made  of  any  one  on  the  sub- 
ject of  such  notice,  previous  to  the  trial,  and  nothing  was  al- 
leged which  could  have  afforded  the  appellants  any  good 
reason  for  believing  that  Beitman  had  notice  of  such  sui^ty- 
ship.  The  mere  calling  of  Beitman  as  a  witness  to  estab- 
lish certain  supposed  fiicts,  without  some  pi*evious  inquiry  as 
to  the  existence  of  such  facts,  can  not  be  held  to  have  been 
due  diligence  in  endeavoring  to  obtain  proof  of  the  facts 
thus  sought  to  be  established. 

The  judgment  is  affirmed,  with  costs. 


♦•♦■ 


No.  9271. 

Miller  v.  The  State. 

Criminal  Law.— ^a^»e  Pretences, -^IndictinenL-^yn\er^  an  indictment  for 
obtaining  money  under  false  pretences  states  facts  which  show  that 
the  money  was  obtained  by  such  false  representations  as  woidd  deceive 
a  man  of  bommon  intelligence,  it  is  sufficient. 

From  the  Jennings  Circuit  Court. 

J.  L.  Yater,  for  appellant. 

D.  P.  Baldwin^  Attorney  General,  TF.  G.  Holland^  Pros- 
ecuting Attorney,  W.  W.  TfionUon  and  A,  O.  Smithy  for 
^he  State. 
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HowKy  J. — ^The  appellant,  Stephen  S.  Miller,  was  duly 
indicted,  tried  and  found  guilty,  and,  by  the  judgment  be- 
low, sentenced  to  the  State's  prison  for  a  term  of  years, 
upon  a  charge  of  having  obtained  money  under  false  pre- 
tences. From  the  judgment  of  the  circuit  couit  the  appel- 
lant, Miller,  has  appealed  to  this  court,  and  has  here  assigned, 
as  error,  the  decision  of  the  coui*t  below  in  oven*uling  his 
motion  to  quash  the  indictment.  It  will  be  seen,  therefore, 
tluit  the  only  questions  presented  by  the  record  of  this  cause, 
and  the  error  assigned  thereon,  for  the  decision  of  this  court, 
relate  to  the  sufficiency  or  insufficiency  of  the  indictment  on 
which  the  appellant  was  tried  and  convicted. 

The  indictment  charged,  in  substance,  that  the  appellant, 
'^Stephen  S.  Miller,  on  the  12ih  day  of  October,  A.  D. 
1879,  at  said  county  of  Jennings  and  State  aforesaid,  did, 
then  and  there,  feloniously,  knowingly  and  designedly,  and 
with  the  intent  to  defraud  one  James  C.  Hassey,  falsely  pre- 
tend and  represent  to  him,  the  said  James  C.  Hassey,  that 
he,  the  said  Stephen  S.  Miller,  was  then  and  there  the 
owner  of,  and  had  on  deposit  to  his  credit  in  the  Fouith 
National  Bank  of  the  city  of  Cincinnati,  in  the  State  of  Ohio, 
a  large  sum  of  money,  to  wit,  the  sum  of  one  thousand  dollars, 
being  then  and  there -the  money  and  property  of  him,  the 
said  Stephen  S.  Miller,  as  he  then  and  there  represented  to 
the  said  James  C.  Hassey,  and  the  said  James  C.  Hassey 
then  and  there  knew  the  said  Stephen  S.  Miller,  and  had, 
before  said  12th  day  of  October,  1879,  had  business  trans- 
actions with  said  Stephen  S.  Miller  of  an  important  charac- 
ter, and  the  said  James  C.  Hassey  had,  before  said  12th  day 
of  October,  1879,  been  introduced  to  the  said  Stephen  S. 
Miller,  as  a  man  of  means  and  large  property,  by  one  John 
J.  Wright,  whom  the  said  James  C.  Hassey  then  and  there 
well  knew,  and  believed  to  be  a  responsible  man,  and  a  per- 
son on  whom  he,  the  said  James  C.  Hassey,  could  rely,  and 
whose  word  ho,  the  said  James  C.  Hassey,  could  and  did 
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rely  upon,  and  that  he,  the  said  James  C.  Hassey,  did  then 
and  there  rely  upon  and  believe  the  recommendations  of  the 
said  John  J.  Wright,  as  to  the  solvency  and  business  stand- 
ing of  the  said  Stephen  S.  Miller,  and  was  induced  thereby 
to  give  credit  to  the  said  Stephen  S*  Miller's  statements 
and  pretences  as  aforesaid,  which  said  false  pretences  were 
then  and  there  made  by  him,  the  said  Stephen  S.  Miller,  to 
him,  the  said  James  C.  Hassey,  feloniously  and  designedly, 
and  the  said  Stephen  S.  Miller  then  and  there  knowing  that 
the  same  were  false,  for  the  purpose  of  inducing  the  said 
James  C.  Hassey  to  loan  the  said  Stephen  S.  Miller  the  sum 
of  twenty  dollars  in  money ;  and  the  said  James  C.  Hassey , 
relying  upon  and  believing  the  said  false  pretences  to  be 
true,  and  having  no  means  of  knowing,  and  did  not  know^ 
that  the  same  were  false,  and  being  deceived  thereby  was  in- 
duced, by  reason  thereof,  to  loan,  and  did  loan,  him,  the 
said  Stephen  S.  Miller,  a  large  sum  of  money,  to  wit,  twenty 
dollars,  in  the  lawful  money  of  the  United  States,  the  same 
being  a  United  States  treasury  note,  of  the  denomination  of 
twenty  dollars,  commonly  called  a  greenback,  then  and 
there  of  the  value  of  twenty  dollars,  and  being  then  and 
there  the  money  and  property  of  the  said  James  C.  Hassey ; 
whereas,  in  truth  and  in  fact,  the  said  Stephen  S.  Miller  was  not 
then  and  there  the  owner  of  one  thousand  dollars  in  money, 
and  whereas  in  truth  and  in  fact  the  said  Stephen  S.Miller  did 
not  then  and  there  have  on  deposit,  to  his  credit,  in  the  said 
Fourth  National  Bank  of  the  city  of  Cincinnati,  in  the  State 
of  Ohio,  the  said  sum  of  one  thousand  dollars  in  money,  or 
any  other  sum  of  money,  but  that  said  pretences  were  then 
and  there  false,  as  the  said  Stephen  S.  Miller  then  and  there 
well  knew,  contrary  to  the  form  of  the  statute,"  etc. 

It  is  apparent,  we  think,  from  the  language  of  the  indict- 
ment in  this  case,  that  it  was  intended  therein  and  thereby 
to  charge  the  appellant  with  the  commission  of  the  felony 
which  is  defined,  and  its  punishment  prescribed,  in  section 
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27  of  "An  act  defining  felonies,  and  prescribing  punishment 
therefor,"  approved  June  10th,  1852.  So  far  as  applicable- 
to  the  case  at  bar,  the  provisions  of  said  section  27  are  as. 
follows : 

"If  any  person,  with  intent  to  defraud  another,  shall 
designedly,  by  color  of  *  *  *  any  false  pretence,. 
*  *  *  obtain  from  any  person  any  money,  •  •  ♦ 
or  thing  of  value ;  such  person  shall,  upon  conviction  there- 
of, be  imprisoned  in  the  State's  prison  not  less  than  two  nor 
more  than  seven  years,  and  fined  not  exceeding  double  the 
value  of  the  property  so  obtained."     2  R.  S.  1876,  p.  436. 

This  section  of  the  felony  act  has  often  been  the  subject 
of  examination  and  consideration  in  the  decisions  of  thi» 
court ;  and  the  insufficiency  of  the  facts  stated  to  constitute 
false  pretences,  within  the  meaning  of  the  statute,  has  fre- 
quently been  presented  and  relied  upon,  as  cause  for  the 
quashing  of  the  indictment,  in  other  cases  before  this  court. 
Upon  this  subject,  in  Clifford  v.  Tlie  State,  56  Ind.  245,  in 
construing  the  above  quoted  section  of  the  felony  act  of 
June  10th,  1852,  it  was  said  by  this  court :  '<It  is  true,  that 
it  is  not  every  false  pretence,  on  which  a  criminal  charge  may 
be  predicated;  but  such  false  representations  of  alleged 
existing  facts,  as  might  deceive  the  man  of  common  intelli- 
gence, will  support  an  indictment  for  obtaining  goods  under 
false  pretences,  and  in  such  a  case  the  party  indicted  ought 
not  to  be  permitted  to  escape  the  punishment  prescribed  for 
the  offence,  upon  the  plea  that  a  prudent  or  cautious  man 
would  not  have  been  deceived  by  his  false  representations." 
Tlie  State  v.  Magee,  11  Ind.  154  ;  Leobold  v.  Tlie  State,  33 
Ind.  484 :  Jones  v.  Tlie  State,  50  Ind.  473 ;  The  State  v. 
TimmoiiSj  58  Ind.  98 ;  Bonnell  v.  The  State,  64  Ind.  498  ^ 
Ue  State  v.  Snyder,  66  Ind.  203 ;  Perkins  v.  The  State,, 
67  Ind.  270. 

In  the  case  at  bar,  we  are  of  the  opinion  that  the  fact* 
stated  in  the  indictment  were  clearly  sufficient  to  constitute 
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a  public  offence,  under  the  provisions  of  said  section  27  of 
the  felony  act,  and  that  the  uppelhint's  motion  to  quash  the 
£anie  was  correctly  overruled  by  the  trial  court.  It  is 
•claimed  in  argument  by  the  appellant's  counsel,  **that  the 
facts  stated  in  the  indictment  in  this  cause  ai*e  not  such  as 
would  induce  a  pei*son  of  ordinary  cai'e  and  prudence  to  part 
with  his  property."  In  discussing  this  point,  counsel  says 
interrogatively:  "Would  any  person  of  oixiinary  care  and 
precaution  have  loaned  the  appellant,  or  any  stranger  or 
tramp,  twenty  dollars,  or  any  other  sum,  mereW  because  the 
stranger  said  he  had  one  thousand  dollai*s,  or  any  other  sum, 
in  some  bank  out  of  the  State?"  Counsel  thinks  that  this 
court  will  promptly  answer  his  question  in  the  negative  ;  and 
«o,  perhaps,  we  might,  if  the  recoixi  of  this  cause  had  pre- 
sented his  question  in  the  precise  terms  in  which  counsel  has 
expressed  it.  But  there  is  nothing  in  the  record  to  indicate 
that  the  appellant,  at  the  <}ate  of  the  transaction  on  which 
the  indictment  is  predicated,  was  a  stranger  to  the  pix)S- 
ecuting  witness,  James  C.  Hassey,  or  that  he,  the  appellant, 
was  what  in  mt>dern  times  has  been  aptly  termed  a  "tramp," 
a  wandering,  homeless  vagabond.  On  the  contraiy,  the 
indictment  charged  that,  before  that  date,  Hassey  knew  the 
appellant  and  had  transacted  business  of  an  important  char- 
acter with  him,  and  that  he  had  been  intix>duced  to  Hassey 
AS  "a  man  of  means  and  large  property." 

The  court  did  not  err,  we  think,  in  overruling  the  appel- 
lant's motion  to  quash  the  indictment. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Spaulding  et  al.  v.  Blythe. 
No.  7812. 

Spaulding  et  al.  v.  Blythe.  i  ts    93 

|lS8    359 

Fraudulent  Conveyance. — Fo/ttiite«r.— A  voluntary  conveyance,  made 
by  a  debtor  who  has  no  other  propeity  subject  to  execution,  except 
that  conveyed,  is  fraudulent  as  to  creditors. 

Same. —Pleading. — Complaint. — Notice. —  Consideration. —  Case  Distinguish' 
«d.— In  a  complaint  to  set  aside  a  fraudulent  conveyance,  made  with-  "^ — 93 

out  consideration,  it  is  not  necessary  to  allege  that  the  gnuitec  had  ^^  ^^ 

notice  of  the  fraudulent  purpose  of  the  grantor.    Spavlding  v.  Myers^ 
66  Ind.  2^4,  distinguished. 

Same.— In  such  case,  even  though  the  conveyance  was  w^ithout  consider- 
ation, the  complaint  must  allege  that,  at  the  time,  the  grantor  did  not 
have  sufficient  other  proi>erty«  subject  to  execution,  to  satisfy  the 
claims  of  creditors. 

From  the  Clark  Circuit  Court. 
/.  H.  Stotaenburg^  for  appellants. 

Elliott,  J. — ^This  appeal  brings  before  us  the  question  of 
the  sufficiency  of  appellee's  complaint. 

The  complaint  seeks  to  set  aside  certain  conveyances 
which  are  alleged  to  have  been  made  to  defraud  creditors. 
Two  conveyances  are  attacked  as  fraudulent.  The  first  of 
these  was  executed  on  the  30th  day  of  July,  1873,  by  John 
Spaulding  and  his  wife,  Ella  Spaulding,  to  Henry  S.  Bam- 

aby ;  the  second  was  executed  on  the day  of , 

1874,  by  said  Henry  S.  Barnaby  and  his  wife,  Eliza  S.  Bam- 
aby,  to  Ella  Spaulding  and  her  children. 

It  is  alleo^ed  that  the  first  conveyance  was  executed  with- 
out  consideration,  and  that  said  John  Spaulding  did  not  have 
any  other  property  subject  to  execution.  It  was  not  neccs- 
saiT  to  allege  that  the  grantee  had  notice  of  the  fraudulent 
purpose  of  the  grantor ;  for  it  sufficiently  appears  that  the 
((Miveyance  was  without  consideration,  and  the  grantee  a 
mere  volunteer.  It  has  long  been  firmly  settled  that  a  vol- 
untary conveyance,  made  by  a  debtor  who  has  no  other 
property  subject  to  execution  except  that  conveyed,  is 
fraudulent  as  to  creditors.  O' Brien  v.  Cotihevy  2  Blaekf. 
421;  Palmer  v.  Henderson,  20  Ind.  297;  Ulark  v.  Cham- 
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berlain^  13  Allen,  257  ;  Newman  v.  CwdeU^  43  Barb.  448; 
Bump  Fraud.  Convey.  197. 

Judge  Story  thus  states  the  rule,  borrowed  from  the  civil 
law  by  the  common  law  and  the  courts  of  chancery: 
** Hence,  all  voluntary  dispositions,  made  by  debtoi*s,  upon 
the  score  of  liberality,  were  I'cvocable,  whether  the  donee 
knew  of  the  prejudice  intended  to  the  creditor  or  not."  1 
Story  Eq.  Juris.,  sees.  351,  353,  355.  It  is  true,  that,  in 
Spaulding  v.  MyerSy  64  Ind.  264,  it  was  held  that  a  complaint, 
alleging  exactly  the  same  facts  as  those  stated  in  the  present, 
was  bad,  because  it  did  not  aver  notice  to  the  grantee,  but 
it  is  evident  that  the  allegation,  that  there  was  no  consider- 
ation for  the  conveyance,  was  not  brought  to  the  attention 
of  the  court.  That  case  was  not  very  fully  ai*gued ;  there 
was,  as  here,  no  brief  at  all  from  the  appellee. 

In  Spaulding  v.  MyerSy  supra^  the  complaint  was,  except  as 
to  parties,  precisely  like  the  one  under  examination,  and  it  was 
held  bad  because  it  did  not  show  that,  at  the  time  the  second 
•conveyance  was  made,  the  debtor  who  executed  the  first  of 
the  two  conveyances  had  no  property  subject  to  execution ; 
And  we  think  this  ruling  was  correct.  If  there  was  property 
of  the  debtor,  which  the  creditor  could  have  reached  by  ordi- 
naiy  legal  process,  and  out  of  it  have  secured  payment  of 
his  debt,  there  was  no  reason  for  wi-esting  this  particular 
property  from  the  grantees  in  the  second  conveyance. 
Before  resorting  to  property  conveyed  to  grantees,  even 
though  without  consideration,  that  of  the  gi'antor,  then 
subject  to  execution,  ought  first  to  be  exhausted.  We  hold 
the  complaint  bad,  not  because  it  failed  to  aver  notice  on 
the  part  of  the  grantees  of  the  grantor's  fraudulent  design, 
but  because  it  is  not  shown  that  when  the  grantees  now 
claiming  title  received  a  conveyance,  the  grantor  did  not 
have  otlier  property,  subject  to  execution,  sufficient  to  have 
satisfied  the  claims  of  creditors. 

Judgment  reversed. 
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Ex  Parte  Walls. 

Atwrsey,-^ Application  for  Beadmission  to  Practice  Law, — Who  may  Be- 
8i8t.Slatute  Co)i«trued.— Section  780,  2  R.  S.  1876,  p.  308,  authorizes 
any  pei-^on  to  move  to  disbar  or  suspend  an  attorney  from  the  practice 
of  law,  as  well  as  to  resist  his  readmission  after  he  has  been  disbarred ; 
and,  where  an  attorney,  who  has  been  disbarred,  applies  for  i*eadmis- 
sion,  the  court  has  the  power  to  secure  a  petition  against  his  readmis- 
sion, and  to  appoint  ceitain  i)etitioners  thereof  to  resist  such  appli(;a- 
tion. 

Same.— Oj|!ce. — The  office  of  an  attorney  is  qtiaai  public,  and  his  con- 
duct semi-official,  and  any  one  may  oppose  his  admission  to  practice 
law,  or,  if  he  has  already  been  admitted,  may  move  to  suspend  or  dis- 
bar hiin.  and,  if  suspended  or  disban-ed,  may  oppose  his  I'eadmission. 

^ua,— Proceeding  for  Beadmission,— Practice. — Assignment  of  Error, — In 
proceedings  to  remove  or  suspend  an  attorney  from  the  practice  of  law, 
pleadings  are  required,  but  not  in  an  application  for  admission  or  re- 
admission.  Such  an  application  is  not  a  civil  action,  requiting  adver- 
sary pleadings,  but  is  made  by  motion,  which  may  be  oral,  and  sus* 
tained  or  opposed  by  evidence,  without  wiltten  pleadings,  and  no 
available  en-or  can  be  assigned  on  the  inilings  of  the  court  on  the  pa- 
pers filed  therein. 

^AMB,— Burden  of  Proof. — ^In  such  proceeding,  the  burden  is  on  the  ap- 
plicant to  show  his  qualification,  even  if  there  be  no  resistance  thereto. 

Same.— Jiiri^  Trial. — ^The  applicant,  in  such  case,  is  not  entitled  to  a  jury 
tiial,  it  being  a  summaiy  proceeding,  to  be  determined  by  the  court. 

Same.— ^>j<l/i«^.— The  finding  by  the  court,  that  such  applicant,  in  his 
business  i*elations  outside  of  his  profession,  has  been  honest  and  upright, 
is  not  equivalent  to  finding  that  he  is  a  pei-son  of  good  moral  character. 

Special  Finding. — Verdict. — What  Facts  Fmmd* — Practice, — It  is  not  the 
ofliee  of  a  special  verdict  or  finding  to  find  expi*essly  upon  the  issues, 
but  only  to  find  tlie  facts  proven  within  the  issues. 

Sa31Z,— Venire  De  Novo. —Becord. —If  the  special  finding  or  verdict  is  si- 
lent in  reference  to  any  fact  or  issue,  such  silence  is  not  an  omission 
appai^nt  on  the  record,  constituting  ground  for  granting  a  venire  de 
rwBo, 

Same.— iVew  Trial.— If  there  was  proof  pertinent  to  any  issue,  on  which 
the  court  ought  to  have  found  facts  whicli  are  not  found,  the  remedy  is 

'  by  motion  for  a  new  trial,  on  the  gi*ound  that  the  finding  is  contrary  to 
\ttw,  but  not  for  a  venire  de  novo. 

Same.— \Vliere  the  finding  of  facts,  in  an  application  for  readmission  to 
practice  law,  does  not  show,  affirmatively,  that  the  applicant  was  a 
man  of  good  moral  character,  nor  the  contrary,  it  is  equivalent  to  an 
»d>rene  finding  in  that  respect. 


73 
134 

06 
S79 

73 
137 

96 

200 

73 
143 

05 
204 

73 
144 

05 
607 

96  SUPREME  CX)URT  OF  INDIANA, 

Ex  Parte  Walls. 

From  the  Boone  Circuit  Court. 

W.  B.  Walls,  8.  M.  Burke,  J.  W.  Gordon,  R.  JUT. 
Lamb  and  8,  M.  8hepard,  for  appellant. 

C,  8.  Wesner,  O.  P.  Mahan,  T.  J.  Cason  and  li.  W, 
Harrison,  for  appellee. 

BiDDLE,  C.  J. — ^Application  by  the  appellant  to  be  re- 
admitted to  practice  law  in  the  Boone  Circuit  Court,  made 
by  motion  in  writing,  in  the  following  words : 

"The  said  William  B.  Walls  comes,  and  humbly  showeth 
unto  the  court,  that  heretofore,  to  wit,  on  the  6th  day  of 
September,  in  the  year  1871,  he  was  an  attorney  at  law, 
duly  admitted  to  the  practice  of  the  profession  of  law  as 
such,  in  all  courts  of  record,  of  and  in  the  State  of  Indiana, 
and  entitled  to  all  and  singular  the  rights  and  privileges  of 
the  said  office  of  attorney  at  law  ;  that  afterwards,  to  wit, 
on  the  6th  day  of  October,  in  the  year  1877,  under  and  by 
the  order  and  direction  of  the  Boone  Circuit  Court,  then  in 
session,  one  Thomas  J.  Terhune,  Esq.,  was  appointed  and 
directed  to  institute  proceedings  iigainst  him,  the  said  Walls, 
to  remove  him  from  the  said  office  of  attorney,  and  debar 
him  from  the  practice  of  his  said  profession,  and  afterwards, 
to  wit,  on  the  4th  day  of  February,  in  the  year  1878,  the 
said  Terhune,  in  pursuance  of  the  order  and  direction  of 
said  court,  did  institute  proceedings  against  him,  said  Walls, 
to  remove  him  from  said  office  of  attorney  and  disbar  him 
as  such  ;  and  he  shows  unto  the  court  that  the  charge  in  the 
said  complaint  against  him  was,  in  substance,  that  he  had 
falsely  and  coniiptly  forged,  made  and  uttered,  as  true  and 
genuine,  a  certain  false  and  forged  affidavit,  jjuiporting  then 
and  there  ui)()n  its  face  to  be  the  true  and  genuine  affidavit 
of  one  Jacob  L.  Green,  and  to  have  been  made  bv  said 
Green  for  the  purpose  of  procuring  and  obtaining  a  change 
of  venue  in  a  certain  action  pending  in  the  Boone  Circuit 
Court,   in  which  the   Thorntown  District  Council  of  the 
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Patrons  of  Husbandry  was  plaintiff,  and  the  said  Jacob  L* 

Green  was  defendant ;    that  he  made  answer  to  said  com«» 

plaint,  denying  each  and  every  allegation  thereof  so  far  as 

the  same  charged  him  with  any  wrongful  act ;   but  he  says 

that,  upon  the  trial  of  said  i>roceeding,  he  was  found  to  be 

guilty  of  the  wrongful  and  improper  conduct  charged  against 

him  iu  said  complaint  and  proceedings,  and  was  by  said 

court  adjudged  to  be  guilty  thereof,  and  suspended  from  the 

office  of  an  attorney,  and  disbarred  from  the  practice  of  law ; 

and  he  says  that  he  has  ever  since  been  denied  the  privilege 

and  rights  of  an  attorney,  and  still  is.     He  says  that  sai4 

trial  and  judgment  took  place  soon  after  the  charges  wei?e 

first  made  against  him,  and  that  he  was  not  at  that  time  able 

fully  to  prepare  himself  therefor,  and  was  surprised  by  the 

testimony  of  William  I.  Sutton,  who  testified  that  he,  said 

Sutton,  did  not  make  the  afSdavit  and  swear  to  it,  which  he^ 

said  Walls,  was   charged  with  having  falsely  made  and ' 

uttered.     Whei*eas  he,   the  said   Sutton,  had   made    said 

affidavit  and  sworn  to  it,  although  the  same  was  written  in 

the  name  of,  and  subscribed  by  the  name  of,  said  Jacob  L. 

• 

Qreen,  and  upon  the  face  thereof  appeared  to  be  the  affidavit 

of  said  Green,  and  the  same  was  so  made  in  the  name  of 

said  Green  upon  its  face,  in  the  hurry  of  business  and  by 

mistake ;  whereas  it  was  in  fact  written  for  and  was  sub^ 

scribed  by  said  Sutton  with  his  mark  and  sworn  to  by  him, 

and  was  in  fact  the  genuine  affidavit  of  said  Sutton,  and  was 

uttered  by  your  petitioner  in  good  faith,  and  not  as  a  false, 

forged  and  counterfeit  affidavit,  or  with  any  thought,  intent 

or  purpose  whatever  to  cheat  or  deceive  said  court.    And  he 

a?ers  that  after  the  said  affidavit  was  so  made,  uttered,  pub* 

lished  and  used  bv  him,  he  was  indicted  in  the  Boone  Circuit 

Court  upon  and  for  the  charge  and  crime  of  pei-jury,  in 

swearing  upon  the  trial  of  said  proceedings  against  him  to 

disbar  him,  that  said  Sutton  subscribed  said  affidavit,  and 

that  it  was  a  genuine  affidavit  of  said  Sutton ;  and  he  says 
Vol.  73.-7 
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that  he  appeared  to  said  indictment  and  pleaded  not  guilty 
thereto,  and  for  trial  thereof  put  himself  upon  the  country ; 
and  afterwards,  to  wit,  on  the  22d  day  of  February,  in  the 
year  1879,  in  the  said  Boone  Circuit  Court,  he  was  by  a  jury 
of  his  country  found  not  guilty  of  said  crime  of  perjury, 
and  fully  acquitted  and  discharged  thereof  and  therefrom 
by  said  jury,  by  their  verdict  duly  found  and  returned  into 
open  court,  and  by  the  judgment  of  the  court  thereon ;  and 
he  now  avers  and  charges  that  said  prosecution  upon  said 
indictment  involves  the  same  issues  in  effect  and  fact  as 
those  involved  in  the  charge  brought  against  him  to  disbar 
him,  and  that  upon  the  trial  of  said  indictment  he  was  able 
to  prove  facts  which  tended  to  prove,  and  did  i>rove,  that 
said  Sutton  had  made  the  afSdavit  which  was  in  controversy 
in  the  proceedings  brought  against  him  to  disbar  him  ;  all 
of  which  evidence  he  was  not  able  to  prove  upon  the  trial  in 
that  proceeding,  owing  to  the  recentness  of  said  charge  and 
the  confusion  resulting  from  the  surprise  occasioned  by  the 
testimony  of  said  Sutton  ;  and  he  says  that  said  testimony, 
8o  by  him  i>rocui*ed  up  the  trial  of  said  indictment,  was  true, 
and  still  is  true,  and  that  the  denial  of  said  affidavit  and  the 
making  thereof  by  said  Sutton  is  not  and  was  not  true. 
And  he  says  that  he  was  wrongfully  suspended  froni  the 
office  of  attorney  at  law  and  disbarred  from  the  practice  of 
his  said  profession,  when  he  ought  not  to  have  been,  by 
reason  of  his  innocence  of  the  charge  in  said  complaint  filed 
against  him  by  said  Thomas  J.  Terhune,  Esq.,  under  the 
direction  of  said  couit ;  and,  as  he  humbly  conceives,  he  is 
fairly  entitled  to  be  restored  to  the  practice  of  his  profession, 
and  to  all  and  singular  the  rights  and  privileges  pertaining 
to  the  office  of  attorney  and  counsellor  at  law. 

"He  says  that  he  is  a  male  person,  over  the  age  of  twenty- 
one  years,  and  a  resident  and  elector  of  Boone  county,  and 
State  of  Indiana,  and  that  he  is  a  man  of  good  moral  char- 
acter, and,  as  such,  entitled  to  be  admitted  to  practice  law 
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tind  to  enter  upon  the  office  and  duties  of  an  attorney  at  law ; 
and  in  supi)ort  of  this  last  allegation  he  herewith  files  the 
affidavits  of  the  following  named  persons :  J.  W.  Nichol, 
J.  H.  Blackburn,  A.  Robinson,  James  W.  Gamer,  William 
L.  Gregory,  Charles  S.  Riley,  B.  W.  Stewart,  D.M.  Henry, 
A.  G.  Porter,  James  A.  Nay,  T.  A.  Andrews,  Isaac  Robin- 
son, Abner  H.  Shepherd,  James  W.  Cavin,  William  H. 
Hamson,  Bradford  Epperson,  James  Bragg,  John  A.  Hysong 
and  William  Edwards,  and  makes  each  of  them  a  part 
hereof.  And  he  prays  that  he  may  be  reinstated  to  the  office 
of  attorney,  and  to  all  and  singular  the  rights  and  j^rivileges 
thereof,  and,  as  in  duty  bound,  he  will  ever  pray. 

*« William  B.  Walls. 
*«By  Hill  &  Nichol,  his  attorneys." 

The  petition  was  sworn  to  by  the  applicant.  The  affida* 
vits  referred  to  in  it  were  filed  as  exhibits  with  it. 

Upon  the  petition  of  twenty-one  practicing  attorneys  of 
the  Boone  Circuit  Court,  alleging  objections  to  the  readmis- 
sion  of  the  applicant,  the  court  appointed,  of  their  number, 
C.  S.  Wesner,  R.  W.  Harrison,  T.  J.  Cason  and  Oliver  P. 
Mahan  to  appear  and  resist  the  appellant's  motion  for  re- 
admission  to  the  bar,  to  which  the  appellant  excepted.  They 
alleged  in  writing,  and  filed,  thirty-five  objections  to  the 
readmission  of  the  appellant.  As  the  court  in  its  special 
finding  has  referred  to  several  of  these  as  being  found  true, 
it  becomes  necessary  to  simply  state  such  of  them  as  th^ 
eourt  did  not  strike  out,  which  may  be  done,  in  substance, 
as  follows : 

II.   That  the  petitioner  is  a  man  of  bad  moral  character.  . 

in,  IV,  V,  VI,  VII,  XX  and  XXI.  The  petitioner  wrote, 
and  caused  to  be  published  in  the  Indianapolis  Journal  and 
Herald,  a  false  and  slanderous  charge  against  Judge  Truman 
H.  Palmer,  in  the  month  of  May,  1878,  which  charge  is  set 
forth. 

IX.   That  the  petitioner,  in  1874,  while  prosecuting  at- 
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tomey,  accepted  two  notes  for  $25  each,  from  two  persons- 
named  Waugh,  and  agreed  to  clear  them  of  a  criminal  charge 
for  the  same. 

X.  That  the  petitioner,  while  prosecuting  attorney,  in 
1874,  represented  to  Charles  McLain,  that  be,  McLain,  was 
indicted,  and  obtained  five  dollars  of  McLain  to*  clear  him  of 
the  charge. 

XII.  That  the  petitioner,  while  prosecuting  attorney,  in 
the  year  1874,  was  in  the  habit  of  receiving  bribes. 

XIII.  That  the  petitioner,  as  the  attorney  for  Martha  J.. 
Crouch,  in  the  case  of  (7.  (7.  Oalvin  v.  Martha  J,  Crouchy 
in  the  Supreme  Court,  offered  to  confess  errors,  and  let  the 
case  be  reversed,  for  one  hundred  dollars. 

XIV.  That  the  petitioner,  in  the  month  of  May,  1878, 
had  a  conversation  with  H.  C.  Wills,  in  which  he,  the  peti- 
tioner, said  that  what  he  had  published  in  the  Herald  about 
Judge  Palmer  was  true. 

XV.  That  the  petitioner,  while  an  attorney  at  law,  wrote 
a  waiver  of  service,  without  authority,  and  caused  a  judg- 
ment to  be  taken  against  Orvilla  Dampier  and  others,  in  fa- 
vor of  William  Dampier. 

XVI.  That  the  petitioner,*  while  an  attorney  at  law,  with- 
drew his  appearance  from  a  cause,  and,  for  so  doing,  re- 
ceived $25  from  the  adversary  of  his  client. 

XVII.  That  the  petitioner  took  a  receipt  from  S.  I.  Gil- 
lam,  in  the  year  1875,  for  fifty  dollars,  and  afterward 
changed  said  receipt  so  as  to  read  two  hundred  and  fifty 
dollars. 

XIX.  That  the  petitioner  is  a  man  of  bad  moral  character 
for  honesty. 

XXII.  That  the  petitioner  has  been  indicted  eleven  times 
in  the  Boone  Circuit  Court. 

XXIV.  That  the  petitioner,  while  an  attorney  at  law, 
counselled  unjust  actions  and  defences. 

XXV.  That  the  petitioner,  while  an  attorney  at  law. 
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drew  a  note  payable  in  bank,  secured  by  mortgage,  when 
the  mortgage  was  intended  to  be  ati  indemnifying  mortgage 
only. 

XXVIII.  That  the  petitioner,  in  the  year  1874,  testified 
falsely  before  JT  R.  Crigler,  a  justice  of  the  peace. 

XXXI.  That  the  petitioner  attempted  to  intimidate  Dr. 
Garrison,  L.  O.  Sering  and  Rebecca  Sering,  from  testifying 
against  him  in  this  cause. 

XXXII.  That  the  petitioner  procui-ed  a  release  from 
Eliza  C.  Haas,  releasing  him  from  a  debt  of  $12.50,  by 
stating  to  her  that  the  debt  was  not  just,  and  that  he  could 
prove  he  did  not  owe  it. 

XXXIV,  That  the  i)etitioner  testified  falsely  before  Sol- 
omon Witt,  Esq.,  in  a  case  wherein  Watson  Workman  was 
plaintiff,  and  Lane  &  Walls  were  defendants. 

XXXV.  That  the  members  of  the  Lebanon  bar  do  not 
fear  the  petitioner's  strength  and  ability  as  a  lawyer,  and 
that  petitioner  was,  while  an  attorney  at  law,  abusive  to  the 
opposing  counsel. 

To  the  remaining  specifications  against  him,  the  appellant 
filed  a  demurrer,  for  want  of  suflScient  facts  ;  the  demurrer 
was  overruled,  and  exceptions  reserved.  He  then  filed  a 
general  denial  and  several  special  paragraphs  of  answer, 
upon  which  various  rulings  were  had,  which,  as  we  view  the 
the  case,  need  not  be  stated. 

The  appellant  demanded  a  jury  to  try  the  facts  of  the 
case ;  his  demand  was  denied,  and  exception  reserved. 
He  then  moved  the  court  to  make  a  special  finding  of  the 
facts  proved,  and  state  the  conclusions  of  law  thereon, 
which  the  court  did,  as  follows  : 

"1st.  That  William  B.  Walls,  the  petitioner  herein,  was 
regularly  admitted  to  practice  law  in  this  court,  on  the  6th 
day  of  September,  1871. 

"2d.  That,  on  the  4th  day  of  ^February,  1878,  Thomas  J. 
Terhune^  an  attorney  of  this  court,  under  its  order  and  di- 
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rection,  prepared  and  prosecuted  an  accusation  against  said 
Walls,  charging  him  with  preparing  and  presenting  to  the 
court,  in  a  cause  then  pending  therein,  and  in  which  he  ap* 
peared  as  an  attorney,  a  false  and  forged  affidavit  for  a 
change  of  venue,  and  with  procuring  an  order  of  the  court,, 
upon  said  affidavit,  changing  the  venue  in  said  cause. 

"3d.  That  the  proceedings  under  said  accusation  resulted 
in  a  verdict  of  guilty,  and  a  judgment  of  the  court  thereon^ 
suspending  the  petitioner  from  the  practice  of  the  law. 

**4th.  That,  on  the  16th  day  of  May,  1878,  and  a  few  days 
after  the  judgment  against  the  petitioner  was  rendered, 
there  appeared  in  the  Indianapolis  Journal,  a  daily  newspa- 
per, published  in  the  city  of  Indianapolis,  charges  against 
Hon.  Truman  H.  Palmer,  then  judge  of  this  court,  pui-port- 
ing  to  have  been  made  by  the  petitioner,  among  which  charges 
was  one  to  the  effect  that  Judge  Palmer  was  guilty  of  taking 
a  bribe  of  $1,000,  to  inj9ueuce  his  decision  in  the  case  of  The 
State  V.  Clem  J  in  the  Boone  Circuit  Court,  and  which  was 
given  him  by  the  petitioner,  for  the  defendant  in  the  case ; 
the  petitioner  then  being  official  prosecutor  in  said  court 
and  charged  with  the  prosecution  of  the  said  cause. 

"5th.  These  charges  were  published  as  coming  from  the 
petitioner,  and  he  now  denies  that  he  made  them  or  author- 
ized the  publication. 

"6th.  That,  on  the  18th  day  of  May,  1878,  Judge  Palmer 
caused  to  be  published,  in  the  same  newspaper,  an  answer  to 
these  charges,  in  which,  among  other  things,  he  charged  the 
petitioner  with  being  a  well  known  bribe-taker,  forger  and 
perjurer. 

"7th.  That,  on  the  20th  day  of  May,  1878,  and  while,  as 
he  now  says,  he  was  smarting  under  th^  attack  made  upon 
him  by  Judge  Palmer,  the  petitioner  wrote  an  article,  ad- 
dressed to  the  editor  of  the  Journal,  and  caused  it  to  be 
published,  as  an  advertisement,  in  the  Indianapolis  Herald, 
a  weekly  newspaper,  published  at  Indianapolis,  Indiana,  in 
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which  he  said,  referring  to  the  previous  publication  in  the 
Journal,  and  the  charges  therein  made,  that  such  charges 
were  true,  and  that  he  had  simply  stated  that  which  was  true. 
"8th.  In  the  publication  last  mentioned,  the  petitioner 
distinctly  charged,  among  otlier  things,  that  he,  as  prosecu- 
tor, and  Truman  H.  Palmer,  as  Judge,  had  agreed  between 
themselves  to  have  the  case  of  The  State  v.  Clem  dismissed, 
and  the  defendant  set  at  liberty  ;  and  that,  as  an  inducement 
to  tlie  judge,  the  petitioner  obtained  money  from  the  de- 
fendant and  gave  it  to  the  judge,  after  which  the  petitioner, 
in  said  publication,  said,  ^I  held  Palmer,  and  used  him  as  a 
potter  would  his  clay.' 

**9th.  After  this,  the  petitioner  publicly  charged,  in  the 
presence  of  numerous  persons,  citizens  of  Lebanon,  Indiana, 
that  Judge  Palmer  had  accepted  a  bribe  in  the  Clem  case ; 
and  also  stated  that  he.  Walls,  had  also  received  money  from 
the  defendant,  in  a  larger  sum  than  that  received  by  the 
judge  ;  that  he  did  not  divide  even  with  the  judge,  and  that 
those  who  knew  him  ought  to  know  that  he  would  take  care 
of  himself. 

"10th.  That,  while  petitioner  was  the  official  prosecutor 
of  the  Boone  Circuit  Court,  there  was  a  criminal  charge 
made  against  two  persons  named  Waugh,  pending  in  said 
court,  and  the  petitioner  procured  each  of  said  persons  to 
execute  to  him  a  promissory  note  for  $25,  for  which  he 
promised  to  clear  them  of  the  charge  against  them. 

•*  1 1th.  That,  while  petitioner  was  a  pmcticing  attorney  of 
said  Boone  Circuit  Court,  he  instituted  an  action  therein,  in 
favor  of  William  Dampier,  against  Josiah  Dampier,  Oi'villa 
Dampier  and  othere,  to  enforce  a  vendor's  lien  ;  that  the  de- 
fendants, Dampier,  were  non-residents  of  this  State  ;  that  the 
petitioner  procured  a  summons  to  issue  against  said  defend- 
ants, and  wrote  thereon  a  waiver  of  service,  signing  thereto, 
without  authority,  the  names  of  said  non-resident  defend- 
ants, by  writing  the  names  and  affixing  a  mark,  as  their 
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mark,  and  afterward  filed  such  Bummons  and  the  waiver  of 
therein,  in  court,  in  said  cause,  and  proceeded  to  take  a  de- 
cree against  said  defendants. 

^'12th.  That,  in  a  paper  filed  in  this  cause  at  this  term  of 
court,  the  petitioner  used  unjustifiable  and  grossly  disre- 
spectful language  concerning  Hon.  J.  G.  Adams,  judge  of 
the  19th  Judicial  Circuit,  who  was  called  to  hear  a  motion  • 
made  bj  the  petitioner,  at  a  previous  term  of  this  court,  to 
be  reinstated  as  an  attorney  at  law,  which  language  was 
used  concerning  the  conduct  of  said  judge  while  hearing 
such  motion. 

*'13th.  That,  during  the  progress  of  the  present  hearing 
of  this  motion,  the  petitioner,  while  conducting  his  own 
cause,  unnecessanly  indulged  in  offensive  personality,  preju- 
dicial to  the  reputation  of  a  witness  in  the  cause. 

^^14th.  That  at  no  time  since  the  making  thereof,  until 
lifter  the  hearing  of  this  motion  began,  has  the  petitioner 
ever  retracted  the  charges  made  against  Judge  Palmer,  or 
expressed  any  regret  that  he  made  them ;  nor  until  such 
time  did  he  deny  his  connection  with  the  alleged  act  of 
bribery. 

"15th.  That  on  the  14th  day  of  April,  1880,  and  during 
the  hearing  of  this  motion,  the  petitioner  filed  a  paper  in 
this  cause,  in  which  he  fully  and  completely  retracted  his 
charges  of  bribeiy  against  Judge  Palmer,  and  afterwards 
made  such  retraction  under  oath  as  a  witness. 

**16th.  That,  as  a  witness  in  this  cause,  the  petitioner 
admitted,  under  oath,  that  while  he  was  prosecuting  attor- 
ney, charged  with  the  prosecution  of  the  case  of  The  State 
V.  Cfem,  in  which  the  defendant  was  chai*ged  with  murder, 
he  sought  Judge  Palmer,  then  judge  of  the  court  in  which 
the  cause  was  pending,  at  the  request  of  the  defendant,  to 
aBcertain  whether  he  would  entertain  a  motion  to  dismiss  the 
case  or  admit  the  defendant  to  bail,  and  reported  the  result 
of  his  interview  to  the  defendant. 
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**17th.  That  in  his  business  relations,  outside  of  his  pro- 
fession, the  petitioner  has  been  upright  and  honest. 

'*18th.  That  his  general  reputation  for  morals  is  not 
good. 

"19th.  That  his  general  reputation  has  principally  grown 
out  of  matters  connected  with  his  conduct  while  a  practicing 
lawyer. 

"20th.  And  the  court  finds  generally,  thlatthe  objections 
to  the  readmission  of  the  petitioner,  filed  in  this  cause  and 
numbered  3,  4,  5,  6,  7,  9,  14  and  15,  are  true. 

"Slst.  That,  as  to  all  the  charges  not  herein  specially  or 
generally  found  against  the  petitioner,  the  court  finds  in  his 
favor,  and  that  the  charges  were  not  proven. 

"S2d.  That  the  applicant  is  now  an  adult  male  inhabi- 
tant of  said  county,  and  a  voter  therein. 

<*And  the  court  finds  as  its  conclusions  of  law  from  the 
forgoing  facts,  that  the  i)etitioner  ought  not  to  be  reinstated 
in  the  profession  and  pmctice  of  law. 

**T.  F.  Davidson,  Judge." 
The  appellant  excepted  to  the  conclusions  of  law  upon  the 
facts  found,  and  also  moved  for  judgment  in  his  favor  on 
the  special  facts  found  by  the  court. 

Several  other  motions  were  made  at  this  stage  of  the  pro- 
ceedings, and  acted  upon  by  the  couii; ;  but,  as  the  appellant 
in  his  brief  does  not  insist  upon  the  rulings  thereon  as  error, 
we  do  not  state  them. 

The  appellant  makes  thiiieen  points  in  his  argument. 
The  fVrstj  Second  and  Tliird  points  go  to  the  power  of  the 
court  in  securing  the  petition  of  certain  persons,  opposing 
the  readmission  of  the  api^ellant,  and  to  the  power  of  the 
court  in  appointing  ceitain  of  said  persons  to  resist  the 
same.  It  is  insisted  that  the  court  possessed  no  such  power. 
We  think  it  did.     The  code  enacts  as  follows : 

"Sec.  780.  The  proceedings  to  remove  or  suspend  an 
attorney  may  be  commenced  by  the  direction  of  the  court, 
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or  on  motion  of  an  individual.  In  the  former  case,  the 
court  must  appoint  some  attorney  to  draw  up  and  prosecute 
the  accusation  ;  in  the  latter  case  it  may  be  drawn  up  by  any 
person,  and  sworn  to  by  the  person  making  it." 

This  plainly  grants  the  power  to  any  pei'son  to  move  for 
the  removal  or  suspension  of  an  attorney,  and  caiTies  ^vith 
it  the  implied  power  to  resist  the  readmission  of  an  attorney, 
after  he  has  been  suspended,  to  practice  law.  To  hold  that 
any  person  may  mov6  and  prosecute  an  attorney  to  removal 
or  suspension,  and  that  no  person  can  opposehis  readmis- 
sion after  suspension,  would  be  an  incongruity.  The  office 
of  an  attorney  is  quasi  public,  and  his  conduct  demi-official. 
All  persons  are  interested  in  his  rectitude,  and  any  per- 
son may  oppose  his  admission  to  practice  law,  or,  if  he  has 
already  been  admitted,  may  move  to  suspend  or  disbar  him, 
and,  if  suspended  or  disbarred,  may  oppose  his  I'eadmission. 
The  proceedings  for  admission  or  readmission  to  practice 
are  at  first  necessarily  ex  parte j  and,  if  no  one  had  the  right 
to  oppose  either,  the  proceedings  would  remain  exparte^  and 
be  liable  to  gi*eat  abuse.  The  court  did  not  en*  in  any  of 
its  rulings  on  these  questions. 

The  Fourth y  Fifths  Sixths  Seventh  and  Eighth  questions, 
discussed  by  the  appellant  in  his  brief,  go  to  motions  made, 
and  demurrers  filed,  to  the  petition  and  the  specifications  in 

the  defence. 

* 

The  parties  seem  to  have  treated  the  procceedings  as  a 
civil  action,  requiring  adversary  pleadings.  We  take  a  dif- 
ferent view  of  the  case.  It  is  merely  an  application  by 
motion,  which  may  be  made  even  orally,  and  sustained  or 
opposed  by  evidence,  without  any  written  pleadings.  It  is 
plain,  therefore,  that  there  could  be  no  available  error  in  the 
rulings  of  the  court  on  the  papers  in  the  case,  when  no 
papers  are  required.  We  do  not  mean  to  condemn  the  prac- 
tice of  making  such  an  application  in  writing,  nor  of  stating 
the  defence  in  writing ;  on  the  contrary,  it  is  commendable^ 
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though  not  necessary.  In  proceedings  to  remove  or  sus~ 
pend  an  attorney,  pleadings  are  required,  but  not  in  appli- 
cations  for  admission  or  readmission. 

Ninth.  The  appellant  thinks  the  court  erred  in  denying" 
him  a  jury  to  try  the  questions  of  fact.  We  think  other- 
wise. It  is  not  a  civil  action  within  the  meaning  of  the 
common  law,  but  simply  a  summary  proceeding,  to  be  deter- 
mined by  the  court.  Neither  the  constitution  nor  the  statute 
gives  the  right  of  trial  by  jury  in  such  a  case,  and  it  did  not 
exist  at  common  law.  But  in  a  case  to  remove  or  suspend 
an  attorney,  when  pleadings  are  required,  and  a  trial  may 
be  had  as  in  other  cases,  the  accused  is  entitled  to  a  jury. 
2  R.  S.  1876,  p.  308,  sec.  780.  As  to  cases  wherein  the  parties 
have  not  the  right  to  demand  a  jury,  see  the  following- 
authorities  :  Tilt  Lake  Erie^  Wabash  and  St.  Louis  Railroad 
Co.  V.  Heath,  9  Ind.  558 ;  Baker  v.  Gordon,  23  Ind.  204 ; 
Reily  v.  Cavanaugh,  32  Ind.  214  ;  Hopkins  v.  Tlie  Greens- 
burg,  Knightstown  and  Clarksburg  Turnpike  Co.,  46 
Ind.  187 ;  Tlie  Logansport,  CrawfordsviUe  and  South-- 
Westei'n  Railway  Co.  v.  Patton,  51  Ind.  487 ;  Allen  v. 
Anderson,  57  Ind.  388 ;  Hoxiston  v.  Bruner,  59  Ind.  25. 

Tenth.  That  the  court  eiTcd  in  its  conclusions  of  law  on 
the  facts  found,  is  insisted  upon  at  great  length  by  the 
appellant.  By  the  constitution,  **Every  person  of  good 
moral  character,  being  a  voter,  shall  be  entitled  to  admission 
to  practice  law  in  all  courts  of  justice."  Const.,  sec.  21, 
art.  7.  This  presents  the  sole  question  in  the  case.  When 
the  appellant  filed  his  application,  and  the  facts  therein 
stated  were  denied,  he  put  the  fact  that  he  was  a  person  of 
good  moral  character  in  issue ;  and,  to  entitle  him  to  admis- 
sion, it  was  necessary  that  the  court  should  find  that  fact  to 
be  true.  It  is  claimed,  however,  that  the  court  has  so  found 
by  finding  that  the  appellant,  in  his  business  relations  out- 
side of  his  profession,  has  been  honest  and  upright.  This 
ia  not  equivalent  to  findhig  that  he  is  a  person  of  good  moral 
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<5haracter.  It  requires  much  more  than  mei^e  honesty  and 
uprightness  in  business  relations  outside  of  a  profession,  to 
constitute  a  good  moral  character.  Such  business  relations 
might  admit  even  of  the  gi*ossest  misconduct  and  immorality 
in  the  pi'actice  of  his  profession,  and  does  not  exclude  even 
crime.  Besides,  the  finding  immediately  adds,  ^^That  his 
general  reputation  for  morals  is  not  good."  It  is  impossible 
to  fairly  say,  from  the  facts  stated  in  the  finding,  that  the 
appellant  was  a  person  of  good  moral  character  at  the  time 
he  made  his  application  for  readmission. 

We  can  not  see  wherein  the  court  erred  in  its  conclusions 
of  the  law  as  applicable  to  the  facts  stated  in  the  finding. 

Ekveiith  and  Twelfth.  These  points  are  not  discussed  m 
the  appellant's  brief,  and  must  therefore  be  held  as  waived. 

Tliirteenth,  It  is  claimed,  finally,  that  the  court  erred  in 
overruling  appellant's  motion  for  a  judgment  in  his  favor  on 
the  special  facts  found  by  the  court. 

This  question  has  already  been  decided  under  the  TerUh 
proposition  ;  for,  if  the  facts  found  did  not  entitle  the  appel- 
lant to  readmission,  it  follows  that  to  overrule  his  motion 
for  a  judgment  in  his  favor  was  not  erroneous. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

On  Petition  for  a  Rehearing. 

Woods,  J. — ^It  may  be  conceded,  as  claimed  by  counsel  for 
the  appellant,  that,  in  the  case  at  bar,  the  only  issue  was 
this :  Is  said  Walls  a  voter  and  a  person  of  good  moral 
character?  and  that  the  inquiry  had  reference  to  the  date  of 
the  motion  for  readmission,  and  of  the  hearing  thereon. 

The  burden  of  this  issue  was  on  the  appellant ;  and  this 
was  so,  even  if  there  had  been  no  resistance  to  the  application. 
It  is  not  apparetit  that  the  issues  could  have  been  so  formed, 
or  such  an  admission  made,  as  to  relieve  him  of  this  burden. 
All  pertinent  facts,  for  and  against  him,  were  provable 


NOVEMBER  TERM,  1880.  10» 

Ex  Parte  Walls. 

without  q)ecial  petition,  plea  or  I'eply,  and,  if  any  of  the 
facts  specially  pleaded  against,  or  those  found  either  for  or 
against  him,  are  irrelevant,  they  constitute  only  surplusage, 
immaterial  and  harmless,  on  which  no  available  assignment 
of  error  can  be  predicated. 

Upon  the  request  of  the  appellant,  the  court  made  a  spe- 
cial finding  of  facts,  and  stated  its  conclusion  of  law 
thereon.  These  are  set  out  with  sufficient  fulness  in  the 
original  opinion.  Whether  the  appellant  was  entitled  to 
claim  such  a  finding,  we  need  not  decide.  Having  requested 
it,  and  the  coui*t  having  granted  it,  the  case  must  be  dis- 
posed of  by  the  rules  applicable  to  such  findings. 

Two  propositions  ai'e  now  pressed  upon  our  attention: 
Firet,  that  the  finding  shows  that  the  appellant  was  a  voter 
and  a  person  of  good  moi'al  character,  and,  therefore,  enti- 
tled to  an  order  for  readmission  >  and.  Second,  that  the 
finding  is  defective,  in  not  showing  whether  he  was  or  was 
not  a  pei'son  of  good  moral  chamcter,  and  that,  conse- 
quently, a  venire  de  novo  should  have  been  granted. 

In  support  of  the  first  proposition,  much  stress  is  laid 
upon  the  finding,  '<that,  as  to  all  the  charges  not  herein  spe- 
cifically or  generally  found  against  the  petitioner,  the  court 
finds  in  his  favor,  and  that  the  charges  are  not  proven;" 
and  counsel  say  that  • 'among  these"  (so  found  in  favor  of 
the  petitioner)  ''stirnds  cause  19.  The  said  William  B.  Walls 
is  not  a  person  of  good  moml  character,  but,  on  the  con- 
Iraiy  thereof,  is  a  person  of  bad  moral  character." 

This  part  of  the  finding  can  not,  by  any  fair  interpreta- 
tion of  its  terms,  and  certainly  not  in  the  light  of  all  that  is 
specifically  found,  be  construed  to  embrace  said  **Cause  19," 
which,  in  fact,  is  no  charge  at  all,  but  amounts  only  to  a 
denial  of  the  petition.  It  may  be,  as  is  claimed,  that  the 
facts  specially  found  are  mainly  item^  of  evidence  only,  and 
that  they  relate  directly  to  occurrences  and  transactions 
which  happened  some  time  before  the  filing  of  the  petition, 
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but,  nevertheless,  they  were  pertinent  to  the  issue.  They 
tend  to  show  the  character  of  the  man,  and,  in  the  light  of 
all  that  is  found,  it  would  be  a  singular  standard,  by  which 
it  could  be  claimed  that  this  finding  shows  the  appellant  to 
be  a  man  of  good  moral  character. 

The  second  proposition  can  not  be  maintained.  In  the 
<jase  of  Graham  v.  Tlie  State ^  ex  rel.,  66  Ind.  386,  the  office 
of  a  special  verdict  or  a  special  finding  of  facts  was  care- 
fully considered  ;  and  it  was  there  determined  that  the  facts 
to  be  stated  in  such  finding  or  verdict  were  those  which  had 
been  proved  on  the  trial,  and  none  other ;  that  if  there  were 
issues  in  a  case,  on  which  no  evidence  was  offered,  no  finding 
should  be  made  in  reference  thereto,  and  that  the  issues 
concerning  which  no  facts  were  found  should  be  regaixJed  as 
not  proved  by  the  party  on  whom  was  the  burden  of  the 
issue  or  issues.  This  case  has  been  approved  and  followed 
in  several  cases  decided  at  this  term.  Martin  v.  Cauble^ 
72  Ind.  67 ;  Vannoy  v.  Duprez^  72  Ind.  26 ;  Stropea  v. 
Tlie  Board,  etc.,  72  Ind.  43. 

There  was,  before  the  decision  of  the  case  of  Gh^aham  v. 
The  State,  supi-a,  some  confusion  and  conflict  in  the  cases 
on  this  subject.  See  Schmitz  v.  Laufei-ty,  29  Ind.  400 ; 
Cinizan  v.  Smith,  41  Ind.  288  ;  Dehointy\.  Nelson,  56  Ind. 
414  ;  Wliitworth  v.  Ballard,  56  Ind.  279  ;  Andei'son  v.  Don- 
nell,  66  Ind.  150,  and  the  cases  refeiTed  to.  But  these  cases 
should  be  deemed  modified  or  overi'uled  so  far  as  incon- 
sistent with  the  doctrine  now  settled,  that  it  is  not  the  office 
of  a  special  verdict  or  finding  to  find  expressly  upon  the 
issues,  but  only  to  find  the  facts  proven  within  the  issues. 
The  inevitable  corollaiy  proposition  is,  that,  if  the  special 
finding  or  verdict  is  silent  in  reference  to  any  fact  or  issue, 
such  silence  is  not  an  omission  apparent  on  the  record,  which 
can  be  gi*ound  for  granting  a  venire  de  novo.  If  in  fact 
there  was  proof  pertinent  to  any  issue  on  which  the  court 
ought  to  have  found  facts  which  are  not  found,  the  remedy 
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must  be  by  a  motion  for  a  new  trial,  on  the  ground  that  the 
finding  is  contrary  to  law.  If  pertinent  and  material  facta 
are  proven,  but  the  court  does  not  find  upon  them,  and 
thereby  impliedly  finds  that  they  are  not  proven,  the  finding 
in  such  respect  is  clearly  contrary  to  law,  and  there  is  good 
cause  for  a  new  trial,  but  not  for  a  new  venire. 

The  application  of  this  rule  to  the  case  under  considera- 
tion is  plain.  If,  as  counsel  so  vigorously  contend,  the 
finding  of  facts  does  not  show  affirmatively  that  the  appel- 
lant was  a  man  of  good  moral  character,  nor  the  contrary, 
it  is  equivalent  to  an  adverse  finding  in  that  respect ;  and 
we  certainly  can  not  say  on  the  evidence  that  the  finding  is 
ifTong. 

Petition  overruled,  with  costs. 


♦•♦■ 
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Practice. — Misconduct  of  Juror. — Bill  of  Exceptions. — Supreme  Court, — 
Affidavits  concerning  alleged  misconduct  of  jurors  must  be  made  a 
part  of  the  i-ecord  by  a  bill  of  exceptions  or  order  of  court,  to  present 
any  question  thereon  in  the  Supreme  Court. 

From  the  Hamilton  Circuit  Court. 

W.  T.  Jones,  S.  J.  Wright ,  H.  Jordan  and  i.  Jordan^ 
for  appellants. 

Woods,  J. — ^We  are  asked  to  reverse  the  judgment  in  this 
case  solely  on  the  alleged  misconduct  of  jurors,  but  the 
affidavits  concerning  that  misconduct  are  not  made  a  part  of 
the  recorf  by  a  bill  of  exceptions,  or  by  an  order  of  the 
court.  There  is  therefore  no  question  properly  presented 
for  our  decision.  See  McDaniel  v.  Mattinglyj  72  Ind.  349, 
and  cases  cited. 

Judgment  affirmed,  with  costs. 
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1 149^  159  Husband  and  Wipe.— /iiterc««  of  Surviving  Wife  in  Beat  JBjstaU  of  Sus-^ 

band.— Under  the  statute  of  this  State,  a  surviving  wife,  who  has  not 
conveyed  or  relinquished  her  interest  in  the  property  of  her  husband, 
accepted  a  jointure,  or  received  a  valid  antenuptial  settlement,  can 
not  be  deprived  of  her  rights  in  the  lands  of  her  deceased  husband,  un- 
less, at  the  time  of  his  death,  she  was  living  apart  from  him  in  adul- 
tery. 

Same.— Jforria^6.— Nothing  but  death,  or  a  judicial  decree,  can  dissolve 
the  manlage  tie. 

Same.— Prtrtift'oji.— TFWow  Incompetent  Witness,— Under  the  act  of  March 
11th,  1867,  2  R.  S.  1876,  p.  132,  a  surviving  wife  is  not  a  compe- 
tent witness,  in  her  own  behalf,  in  an  action  for  the  partition  of  the 
lands  of  her  deceased  husband,  against  the  other  heirs  or  devisees,  as 
to  matters  which  occun*ed  prior  to  the  death  of  her  husband. 

Samk,— Presumption.— The  testimony  of  an  incompetent  witness  is  pre- 
sumed to  have  been  an  injury  to  the  adverse  party. 

From  the  Hamilton  Circuit  Court. 

D.  Moss,  A.  F.  ShirtSy  G.  Shirts,  and  W.  R.  Feriig,  for 
appellants. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellee. 

Elliott,  J. — ^Petition  for  partition  by  the  appellee,  wherein 
die  asserted  title  to  one-third  of  certain  real  estate,  alleging 
that  she  derived  title  as  the  widow  of  her  deceased  husband, 
John  Wiseman,  and  averring  that  the  defendants  claimed 
title  by  devise  from  their  father,  the  said  John  Wiseman, 
deceased. 

The  appellants  answered  in  four  paragraphs,  the  first  of 
which  was  a  general  denial,  and  the  others  pleaded  affirmative 
matter  in  confession  and  avoidance.  To  all  but  the  first 
paragraph  demurrers  were  sustained,  and  of  this  ruling  the 
appellants  first  complain. 

It  is  not  necesssiry  to  state  with  much  particularity  the 
i^acts  pleaded,  for  the  question  of  law  arising  upon  tbe 
answer  may  be  fully  stated  and  clearly  comprehended  from 
a  brief  synopsis  of  the  facts  pleaded  by  the  appellants.    The 
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second  pamgi-aph  charges  that  the  appellee  wrongfully  aban- 
doned her  husband  ;  that  after  such  abandonment  the  hus^- 
band  went  to  Pennsylvania,  whither  the  wife  had  fled,  and 
endeavored  to  persuade  her  to  again  live  with  him  ;  that  she 
refused,  cruelly  treated  him,  and  caused  him  to  be  cast  into 
prison  ;  that  she  extorted  from  him  a  written  contract,  and 
that  all  the  property  of  which. the  appellants'  father  died 
seized  has  been  acquired  since  the  execution  of  said  contract 
and  while  the  appellee  was  living  apart  from  her  husband. 
The  written  agi*eement  is  made  part  of  the  answer,  and  isf 
substantially  a  contract  of  separation,  wherein  the  husband 
releases  to  the  wife  certain  property  then  owned  by  the  wife, 
as  well  as  that  which  she  may  afterwards  acquire,  and  also 
transfers  to  her  a  certain  bond.  There  is,  however,  no  pro- 
vision that  the  said  Sarah  shall  relinquish  any  rights  in  or 
to  the.  property  of  her  husband.  The  third  paragraph  of 
the  answer  avers  wrongful  abandonment  and  concealment  of 
residence,  by  the  appellee,  from  her  husband  for  more  than 
forty-eight  years.  The  fourth  paragraph  combines  the 
material  allegations  of  the  second  and  third,  and  goes  more 
into  detail. 

One  general  rule  detemiines  the  question  of  the  suflSciency 
of  all  these  answers,  and  that  rule,  shortly  stated,  is  :  Under 
our  statute,  a  sui-viving  wife,  who  has  not  conveyed  or  relin- 
quished her  interest  in  the  property  of  the  husband,  or 
accepted  a  jointure,  or  received  a  valid  antenuptial  settle- 
ment,  can  be  deprived  of  her  rights  in  the  lands  of  her 
deceased  husband  for  one  cause,  and  for  one  cause  only,  and 
that  is  the  cause  prescribed  in  the  32d  section  of  the  statute 
of  descents,  1  R.  S.  1876,  p.  413*  The  right  of  a  surviving 
wife  can  only  be  defeated  by  showing  that  at  the  time  of  the 
hustiand's  death  she  was  living  apart  from  him  in  adultery. 
Shaffer  v.  Richardson's  Adm'r^  27  Ind.  122.  Our  statute  is 
imperative,  its  woi*ds  are  mandatory ;  the  surviving  wife  shall 

take  an  interest  in  the  lands  of  the  deceased  husband.     The 
Vol.  73.-8 
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only  cause  which  will  bar  this  right  is  the  one  just  named. 
It  is  useless  for  counsel,  and  it  would  be  equally  so  for  the 
court,  to  expatiate  upon  the  injustice  of  a  rule  which  will 
allow  a  wife  who  has  lived  apart  from  her  husband  for 
nearly  half  a  century  to  come  in  at  his  death  and  seize  one- 
third  of  the  property  accumulated  by  him  durii^  the  time 
she  lived  in  concealment  from  him.  With  the  Legislature 
such  an  argument. might  have  weight;  with  us  it  can  have 
none.  An  all-sufficient  answer  from  us  is,  *«/to  lex  scripta 
estr 

A  woman  who  has  been  divorced  from  her  husband  can 
not,  of  course,  be  deemed  a  surviving  wife,  but,  unless  there 
has  been  a  judicial  decree,  dissolving  the  marital  relation, 
the  wife  who  outlives  her  husband  is  the  surviving  wife,  no 
matter  how  bad  her  conduct  may  have  been .  This  was  the  doc- 
trine of  the  common  law,  and  is  thus  well  stated  by  Chancel- 
lor Kent:  **If  there  be  no  statute  regulation  in  the  case, 
the  principle  of  the  common  law,  and  not  only  of  England, 
but  of  the  Christian  world,  is,  that  iio  length  of  time  or  ab- 
sence, and  nothing  but  death,  or  the  decree  of  a  court  con- 
fessedly competent  to  try  the  case,  can  dissolve  the  marital 
tie."     2  Kent  Com.  80  ;  Roche  v.  Washington^  19  Ind.  53. 

The  motion  for  a  new  trial,  and  assignment  of  error  based 
on  the  overruling  thereof,  present  the  question  of  the  com- 
petency of  the  appellee  to  testify  as  a  witness,  in  her  owii 
behalf.  The  act  of  March  11th,  1867,  was  in  force  at  the 
time  of  the  trial,  and  the  appellant  insists  that,  under  the 
second  proviso  of  the  2d  section  of  that  act,  the  appellee 
was  not  a  competent  witness,  and  that  the  court  erred  in 
permitting  her  to  testify.  The  statute  rftlied  upon  has  often 
been  passed  upon  by  this  court,  and  has  been  so  construed 
as  to  require  us  to  hold  with  the  appellants.  The  provision 
of  the  statute  referred  to  provides  *'That  in  all  suits  by  or 
against  heirs,  founded  on  a  contract  with  or  demand  against 
the  ancestor,  the  object  of  which  is  to  obtain  title  to  or  pes- 
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mim  of  land  or  oth^*  jpropferty  of  such  ancestor,"  neither 
paiy  shall  be  a  witness.  In  Baker  v.  Baker ^  69  Ind.  399,  it 
im  held,  in  a  suit  for  partition,  that  the  defendants  were 
not  competent  witnesses,  and  the  case  c^f  Hunter  v.  Miller^ 
17  Ind.  88,  was  approved.     In  the  case  of  Pea  v.  Pea^  35 
Ind.  387,  a  widow,  claiming  an  interest  in  lands  of  her  de- 
ceased husband,  was  declared  to  be  incompetent  to  testify 
^inst  one  with  whom,  it  was  alleged,  the  husband  had 
«oittracted  concerning  the  lands.     The  statute  again  canfe 
undet  examination  in  Tkompsoh  v.  Mills^  89  Ind.  528j  and 
it  Was  there  held  that  such  a  partition  was  bdth  an  action  by 
and  against  heirs,  and  the  parties  were  not  competent  wit- 
nesses.   Peacock  v.  Albiriy  39  Ind.  25,  is  a  still  stranger 
•case  ih  favor  of  appellant.   In  the  case  just  cited,  the  court 
4said :  "We  are  clearly  of  the  opinion  that  the  word  'heirs'  as 
lised  in  the  above  proviso  Was  intended  to  include  all  persons, 
whether  they  took  the  estate  under  the  law  or  by  virtue  of  a 
will,  in  all  cases  where  the  devisee  or  legatee  would  have  ta- 
ken any  portion  of  the  estate  under  the  statute  of  descents. 
Any  other  construction  would  be  narrow  and  illiberal."     In 
Malady  v.  McJEiiartfy  30  Ind.  273,  the  same  general  doctrine 
IS  declared,  and  the  case  of  Shaffer  v.  Richardson's  Admi^r^ 
27  Ind.  122,  relied  on  by  the  appellee,  declared  not  to  be  ap- 
plicable to  the  statute  of  1867.     In  Cravens  v.  KitiSy  84  Ind. 
581,  the  court  reviewed  the  authorities,  and  declared  the  sur- 
viving wife  to  be  an  incompetent  witness  in  actions  for  parti- 
tion {vide  authorities  cited  on  p.  590).  There  are  other  cases 
in  which  the  statute  is  given  a  construction  much  in  harmony 
with  the  view  enforced  by  the  cases  cited.     Skillen  v.  Skil- 
ten,  41  Ind.  260;  Sherlock  v.  Ailing^  44  Ind.  184.      All 
the  cases  evince  a  decided  intention  to  so  construe  the  stat- 
ute as  to  exclude  parties,  in  all  cases  where  the  property  is 
derived  from  a  deceased  ancestor,  or  where  the  rights  of  a 
decedent's  estate  are  affected.     The  cases  are  clearly  right, 
which  hold  the  wife  incompetent  in  such  actions  as  the  pres- 
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ent ;  for  that  she  claims  as  heir  of  her  deceased  husband 
has  been  so  often  decided^  that  a  citation  of  authorities  \s 
unnecessary.  Nor  does  the  surviving  wife's  right  to  testify 
depend  upon  whether  thei'e  was  .or  was  not  a  contract  with 
the  husband.  The  word  **demand"  is  used  in  this  statute 
us  a  noun,  and,  so  used,  is  a  word  of  broad  meaning.  Lord 
Coke -says  it  is  the  largest  woixi  in  the  law,  except  claim. 
Coke  Litt.  291  b.  The  woi-d  has  been  assigned  a  very 
broad  meaning  by  the  courts,  in  all  cases  where  it  has  been 
necessary  to  interpret  an  instrument  or  statute  in  which  it 
is  contained.  Veddei*  v.  Vedder.  1  Den.  257  ;  Mai*ks  v.  Mar- 
riot^  1  Ld.  Eaym.  114  ;  The  MayoVy  etc.y  v.  Lord^  17  Wend. 
285  ;  Hemy  v.  Henry ^  11  Ind.  236.  A  statute  with  such  com- 
prehensive language  may  well  be  deemed  to  include  the  case 
of  a  surviving  wife,  asserting  a  claim  to  the  lands  of  her  de- 
ceased husband,  and  against  children  whom  he  has  made  his 
devisees. 

The  appellee  insists  that  if  there  was  error  in  the  ruling 
permitting  her  to  testify  in  her  own  behalf,  it  was  a  harm- 
lese  one,  because  the  same  facts  were  proved  by  many  other 
witnesses  and  were,  in  truth,  substantially  without  contra- 
diction. It  is  true,  that  the  principal  facts  testified  to  by 
Mrs.  Wiseman  are,  in  the  main,  proved  by  other  testimony, 
but  there  are  some  details  of  importance  which  no  other 
witness  states.  We  can  not  say  that  the  ruling  is  so  plainly 
harmless  as  to  permit  us  to  hold  that  it  worked  the  appel- 
lants no  substantial  injury.  Nor,  where  parties  voluntarily 
put  on  the  stand  an  incompetent  witness,  ought  courts  to 
very  closely  scrutinize  the  evidence  to  find  whether  injury 
was  done  the  adverse  party ;  the  presumption  is  that  the 
testimony  of  an  incompetent  witness  did  do  harm. 

The  testimony  of  Mrs.  Wiseman  was  not,  as  appellee  con- 
tends, confined  to  the  single  question  of  heirship ;  it  went 
much  beyond  that  question.  The  facts  concerning  the 
marriage,  the  sepai^ation,  the  abandonment,  as  well  as  that 
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DO  divorce  was  ever  obtained,  were  all  testified  to  by  the 
appellee  when  testifying  as  a  witness  in  her  own  behalf. 

It  is  also  insisted  that  the  court  erred  in  excluding  evi- 
dence  that  the  deceased  had  for  a  great  number  of  years 
lived  juid  cohabited  with  one  Elizabeth  Wiseman  as  his  wife. 
There  was  no  error  in  this.  It  would  have  availed  nothing 
to  have  proved  the  ancestor  guilty  of  living  in  adultery  with 
the  woman  named. 

For  the  error  in  permitting  the  appellee  to  testify  in  her 
own  behalf  as  to  matters  which  occurred  prior  to  the  death 
of  John  Wiseman,  we  must  reverse  the  judgment. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 

to  sustain  appellants'  motion  for  a  new  trial. 
Petition  for  a  rehearing  ovemiled. 


♦•♦' 
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The  Town  op  Brookville  v.  Gagle. 

TowK. — Ordinatice.^Violation  of.^Complaint.—A  complaint  to  recover 
the  penalty  for  a  violation  of  a  town  ordinance  is  sufficient,  where  it 
contains  averments  of  the  proper  enactment  of  such  ordinance,  the  vi- 
olation of  its  provisions  by  the  defendant,  and  the  acts  constituting 
such  violation. 

Same.— Cirrt  Action.— Common  iaw?.— Actions  to  recover  penalties  for 
the  violation  of  ordinances  of  municipal  corporations  are  civil  actions. 
At  common  law  penalties  for  the  breach  of  by-laws  were  recoverable 
either  in  debt  or  assumpsit. 

Same. — Circuit  Courts. — Jurisdiction.— Chcuit  courts  have  jurisdiction 
of  actions  for  the  recovery  of  a  penalty  for  the  violation  of  a  town  ordi- 
nance. 

From  the  Franklin  Circuit  Court. 

J.  F,  McKee  and  D.  W.  McKee^  far  appellant. 
W.  H.  Bracken^  for  appellee. 
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Ih^  Town  of  BrookvUle  V.  Gagle. 

Elliott,  J. — ^This  appeal  presents  the  question  of  the^^ 
sufficiency  of  the  complaint  filed  by  the  appellant  against 
the  appellee. 

The  allegations  of  the  complsunt  are,  in  substance,  a» 
follows :  Appellant  is  an  incorporated  town.  Its  boai*d  of 
trustees  adopted  an  ordinance  i-equiring  licenses  from  all 
persons  exhibiting  shows  of  any  kind.  The  ordinance,  omit- 
ting title,  is  as  follows : 

**Sbction  1.  Be  it  ordained  by  the  president  and  board 
of  trustees  of  the  town  of  Brookville,  Indiana,  that  any 
pereon  or  persons,  before  exhibiting  for  pay  within  the  cor- 
porate limits  of  said  town  of  Brookville,  Indiana,  any 
caravan,  meuagerie,  circus,  rope  or .  wire  dancing,  legerde* 
main  or  puppet  show,  or  show  of  any  kind,  shall  pay  to  the 
marshal  for  the  use  of  said  town  the  sum  of  ten  dollars  for 
each  day  of  such  exhibition. 

*'Sec.  2.  Any  person  or  persons,  violating  the  provisions, 
of  this  ordinance,  shall,  upon  conviction,  be  fined  in  any  sum 
not  exceeding  ten  dollars." 

The  appellee  was  the  owner  of  a  '*show,"  which  he  ex- 
hibited for  pay  within  the  corporate  limits  of  said  town  ; 
that  he  failed  and  refused  to  pay  the  license  required  by  the 
town  ordinance,  and  that  he  did  exhibit  such  show  for  p^y 
without  having  paid  any  license  fee  whatever. 

The  complaint  contains  all  the  averments  necessary  to 
create  a  cause  of  action  upon  the  ordinance  declared  on. 
The  proper  enactment  of  the  ordinance,  the  violation  of  it» 
provisions  by  the  appellee,  and  the  acts  constituting  the 
violation,  are  all  fully  pleaded.  Actions  for  the  recovery  of 
penalties  for  the  violations  of  ordinances  of  municipal  cori)o- 
rations  are  civil  actions.  The  City  of  Greensburgh  v.Coinoin^ 
58  Ind.  518 ;  T/ie  City  of  Goshen  v.  Croxion,  34  Ind. 
239.  At  common  law,  penalties  for  the  breach  of  by-law* 
were  recoverable  either  in  debt  or  assumpsit.  1  Dill.  Munic. 
Corp.,  sec.  342.    All  the  elements  of  a  good  cause  of  action 
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are  stated  in  the  complaint  of  appellant,  and  it  was,  there- 
fore, error  to  sustain  the  demurrer  of  appellee. 

We  are  without  any  brief  from  appellee,  and  are  not  in>- 
^xmied  as  to  the  grounds  upon  which  the  court  below  rested 
its  ruling.  We  gather  from  appellant's  argument,  that  one 
^ouiid  was,  that  the  penalty  for  each  day's  violation  was 
reeoverable  in  a  separate  action.  If  this  were  true,  a  point? 
we  need  not,  and  do  not,  decide,  it  would  not  support  the 
ruling,  for  the  complaint  was  certainly  good  as  to  one  day's 
oJGfence,  at  least. 

The  only  doubt  which  can  be  plausibly  suggested  upon 
any  questioa  in  this  case  is  as  to  the  jurisdiction  of  the 
circuit  court.  Section  57  of  the  general  act  for  the  incor- 
poration of  towns  provides  that  '*Any  person  violating 
the  provisions  of  any  ordinance  of  a  town  organized  under 
this  act,  to  which  there  may  be  a  penalty  affixed,  may  be 
prosecuted  before  a  justice  of  the  peace  of  such  town,  upon 
a  warrant  issued  by  such  justice."  If  the  question  were 
an  open  one,  it  might  well  be  held  that  this  section  con- 
ferred exclusive  jurisdiction  upon  justices  of  the  peace,  but 
the  question  was  closed  by  the  decision  in  Redden  v. 
Tfie  Toion  of  Covington^  29  Ind.  118.  It  was  there  said: 
**It  is  conjectured  that  the  objection  to  the  jurisdiction  is- 
based  upon  the  57th  section  of  the  act  for  the  incoiiDoration 
of  towns,  by  which  it  is  enacted  that  suits  for  the  violation  ofc 
ordinances  *may  be  prosecuted  before  a  justice  of  the  peace 
of  such  town.'  1  G.  &  H.  631.  This  language,  howt- 
ever,  does  not  exclude  the  jurisdiction  of  the  circuit  court, 
a  tribunal  which,  by  another  act,  is  vested  with  exclusive 
jurisdiction  of  certain  cases,  and  with  concun*ent  jurisdic- 
tion in  all  other  civil  actions,  'except  as  otherwise  provided* 
bylaw/'' 

Judgment  reversed,  at  costs  of  appellee. 
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Hahn  et  aL  v.  Behrnian,  Executor. 
No.  W83.  . 

Hahn  et  al.  v.  Behrman,  Ex'r. 

Names. — Parties. — Demurrer. — Supreme  Court. — Wher^,  in  a  complaint, 
the  surname  only  of  a  party  is  given,  such  defect  can  not  be  reached  by 
demurrer  for  want  of  facts;  nor  can  objection  for  such  defect  be 
raised,  for  tlie  lii-st  time,  in  the  Supreme  Court  by  an  assignment  as 
en*or  of  the  want  of  sufAcient  facts  to  constitute  a  cause  of  action. 

Mortgage. — Foreclosure. — Equities  of  Subsequent  Purchasers  of  Real  Es- 
tate.— Where  suit  is  brought  for  the  foreclosure  of  a  mortgage  on  real 
estate  which,  after  the  execution  and  record  of  such  mortgage, 
or  with  notice  thereof,  has  been  encumbered  or  conveyed  in  differ- 
ent parcels,  at  different  dates,  in  favor  of  or  to  different  pei*sons,  and 
the  jiniior  encumbrancei's,  or  grantees,  are  defendants  to  such  suit  for 
foreclosure,  the  different  parcels  of  such  real  estate,  so  encumbered  or 
conveyed  by  the  mortgagor  before  such  foreclosure,  will  be  ordei-ed  to 
be  sold  in  such  parcels  for  the  ))ayment  of  the  mortgaged  debt,  in  the 
invei'se  order  of  such  junior  encumbrance  or  conveyance  thereof  by  the 
moitgagors. 

Same. — ^But,  if,  at  the  time  of  the  foreclosure,  the  original  mortgagor 
owned  any  part  or  parcel  of  the  mortgaged  property,  free  from  any  jun- 
ior enciunbrance  thereon,  such  part  or  parcel  nmst  be  ordered  to  be 

'  sold  first,  for  the  payment  of  the  mortgage  debt  and  costs,  before  any 
sale  can  be  made  of  an}'  other  part  or  parcel  of  the  mortgaged  premises. 

From  the  Ripley  Circuit  Court. 

G.  Zhtrbin^  for  appellants. 

W.  D.  Willsony  C.  H.  Willson  and^.  Stockingery  for  ap- 
pellee. 

HowK,  J. — On  the  13th  day  of  December,  1876,  Herman 
Dieckman,  the  appellee's  testator,  then  in  full  life,  but  since 
deceased,  as  sole  plaintiff,  commenced  this  action  against 
Henry  Hahn,  John  B.  Heinekamp,  Ernst  Blank,  Joseph  He- 
man  and  Bernhard  Klie,  the  ai)pellants,  and  Sarah  E.  Bod- 
Icy  and  a  number  of  other  persons,  as  defendants.  The  ol>- 
ject  of  the  suit  was  to  foreclose  a  certain  mortgage,  executed 
on  the  19th  dav  of  March,  1861,  bv  Herman  Schrader  and 
Henry  Boehringer  to  John  Haitman,  on  certain  real  estate 
in  Ripley  county,  and  to  collect  the  balance  of  the  mortgage 
debt,  then  owned  by  and  due  to  the  plaintiff,  Dieckman.     It 
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was  alleged,  inter  alia,  in  plaintiif's  complaint,  that  the 
mortgage  in  suit  was  duly  recorded,  on  the  10th  day  of 
May,  1861,  in  the  recorder's  oflSce  of  said  Ripley  county; 
that,  after  the  execution  of.  said  mortgage,  the  said  Boehr- 
inger  conveyed  all  his  interest  in  the  mortgaged  real  estate 
to  the  defendant  Herman  Schrader ;  that  long  afterward, 
on  August  30th,  1871,  the  said  Schrader  and  his  wife  exe- 
cuted a  mortgage,  on  a  part  of  the  same  real  estate,  to  the 
defendant  Sarah  E.  Bodlev ;  that  the  said  Schrader  and 
Boehringer  laid  out  and  platted  a  part  of  the  said  mortgaged 
real  estate  in  town  lots  and  streets,  and,  on  August  17th, 
1869,  they  caused  the  plat  thereof  to  be  recorded  in  the  re- 
corder's oflSce  of  said  county,  as  Boehringer' s  addition  to 
the  town  of  Batesville,  in  said  county ;  and  that  the  pur- 
chasers of  the  said  town  lots,  and  the  said  Sarah  E.  Bodley, 
had  each  and  all  acquired  their  respective  interests  in  the 
said  mortgaged  premises,  after  the  execution  and  record  of 
the  mortgage  in  suit,  and  with  notice  thereof. 

The  defendant  Sarah  E.  Bodley  separately  answered  the 
complaint  by  a  general  denial  thereof ;  and  she  also  filed  a 
cross  complaint  against  all  her  co-defendants,  and  the  plain- 
tiff, Dieckman,  praying  therein  for  certain  equitable  relief. 
To  the  said  cross  complaint,  the  above  named  appellants 
jointly  demuiTed,  for  the  alleged  insufficiency  of  the  facts 
therein  to  constitute  a  cause  of  action,  which  demun'er  was 
ovenruled  by  the  court,  and  to  this  ruling  they  excepted. 
The  Siiid  appellants,  for  answer  to  the  plaintiff's  compkint, 
said  that  they  knew  nothing  about  the  matters  alleged  there- 
in, but  that,  subsequent  to  the  execution  of  the  mortgage 
sued  on  by  the  plaintiff,  they  had  bought,  paid  for,  and 
taken  deeds  for,  from  the  defendant  Schrader,  the  town  lots 
owned  by  them  respective!}',  as  stated  in  the  complaint,  and 
they  asked  that  the  residue  of  the  mortgaged  premises  might 
be  sold,  under  the  order  of  the  court,  for  the  satisfaction  of 
the  mortgage  debt,  before  the  said  town  lots,  owned  by  them 
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respectively,  should  be  offered  for  sale  for  such  purpose. 
They  failed  and  refused  to  answer  further  the  cross  com- 
plaint of  said  Sarah  E.  Bodley. 

Upon  the  trial  of  the  cause,  tlie  court  found  and  rendered 
judgment  in  favor  of  the  plaintiff,  Dieckman,  for  the  balance 
due  on  the  mortgage  debt,  and  the  costs  of  suit,  and  for  the 
foreclosure  of  said  mortgage  and  the  sale  of  the  mortgaged 
premises  to  satisfy  the  plaintiff's  judgment,  interest  and 
costs.  Upon  the'allegations  of  the  cross  complaint  of  said 
Sarah  E.  Bodley,  which  were  taken  as  confessed  by  said  ap- 
pellants, the  court  further  found  that  they  had  acquired 
their  respective  titles  to  the  town  lots,  owned  by  them  re- 
spectively, from  the  defendant  and  mortgagor,  Herman 
Schrader,  after  the  execution  and  record  of  his  mortgage  to 
said  Sarah  E.  Bodley,  descnbed  in  her  cross  complaint ;  and 
thereupon  the  court  ordered  that  the  q^pellants'  town  lots 
should  be  offered  and  sold  to  satisfy  the  plaintiff's  said 
judgment  and  costs,  before  any  offer  or  sale  should  be  made 
of  the  premises  so  mortgaged  to  said  Sarah  E.  Bodley ;  and 
to  this  latter  oi-der  of  the  court  the  appellants,  at  the  time,, 
excepted. 

On  the  record  of  this  cause,  the  above  named  appellants 
have  jointly  assigned  the  following  errors : 

1.  The  court  erred  in  overruling  their  demurrer  to  the 
cross  complaint  of  said  Samh  E.  Bodley ; 

2.  The  court  erred  in  that  portion  of  its  judgment,  in 
this  case,  to  which  they  excepted  ;  and, 

3.  The  complaint  of  the  plaintiff  below,  Herman  Dieck- 
man, does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  only  objection  suggested  by  the  appellants'  counsel, 
in  argument,  to  the  sufficiency  of  the  plaintiff's  complaint 
is,  that,  in  several  instances,  the  surname  onlj'  of  a  defend- 
ant was  given  in  the  complaint.  This  objection  is  one  that 
could  not  be  reached  even  by  a  demurrer  for  ihe  want  of 


NOVEMBER  TERM,  1880.  12* 


Hahn  et  ol.'v.  INliBmim,  Executor. 


sufficient  facts,  and  certainly  it  can-  not  be  made  available 
for  any  purpose,  after  a  finding  and  judgment  below,  under 
an  assignment,  for  the  first  time,  in  this  court,  of  the  in-> 
sufficiency  of  the  facts  stated  in  the  complaint  to  constitute 
a  cause  of  action.     The  complaint  was  sufiSicient,  in  the  par- 
ticular suggested  by  counsel,  as  to  all  the  appellants,  for  the 
full  names  of  each  of  them  appear  to  have  been  given,  and 
we  can  not  see  how  they,  or  either%of  them,  can  or  could  b& 
in|ured  in  the  slightest  degi'ee  by  the  plaintiff's  omission  to 
set  out  in  his  complaint  the  christian  or  given  names,  as- 
well  as  the  surnames,  of  any  or  all  of  their  co-defendants. 
The  objection  to  the  sufficiency  of  the  complaint  is  not  well 
taken. 

The  first  and  second  errors,  as  above  assigned,  may  prop- 
erly be  considered  together ;  for,  if  the  court  did  not  eiT  in 
overruling  the  appellants'  demurrer  to  the  cross  complaint 
of  Sarah  E.  Bodley,  it  is  certain  that  no  error  was  commit- 
ted in  that  portion  of  the  court's  judgment  to  which  the  ap- 
pellants excepted.  In  her  cross  complaint,  the  said  Sarah 
E.  Bodley  alleged,  in  substance,  that,  after  the  execution  of 
the  mortgage  in  suit,  described  in  the  plaintiff's  complaint, 
the  mortgagors,  Schrader  and  Boehringer,  laid  out  and  plat- 
ted a  part  of  the  mortgaged  real  estate  into  town  lots  and 
streets,  as  an  addition  to  the  town  of  Batesville,  on  July 
2«Hh,  1869 ;  that  afterward,  on  August  30th,  1871,  the  said 
Schrader  and  his  wife  mortgaged  to  said  Sarah  E.  Bodley 
all  the  real  estate  described  in  plaintiff's  mortgage,  which 
had  not  been  laid  out  and  platted  as  aforesaid,  and,  also,  lot 
number  240  in  said  town  plat,  to  secure  the  payment  of  two 
notes  for  $5,000  each,  copies  of  which  notes,  and  of  her 
mortgage,  were  filed  with  and  made  a  part  of  her  cross  com- 
plaint ;  that  her  said  mortgage  was  duly  recorded  in  the  i-e- 
corder's  office  of  said  county,  on  the  4th  day  of  September^ 
1871  ;  that,  on  February  16th,  1877,  in  said  Ripley  Cii-cuit 
Court,  she  had  duly  recovered  a  judgment  against  the  said 
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Schrader  and  his  wife,  in  the  sum  of  $11,752.09,  and  for 
the  foreclosure  of  her  said  mortgage ;  that,  on  March  31st, 
1877,  she  caused  all  the  said  real  estate,  so  mortgaged  to 
her,  to  be  sold  at  sheriff's  sale,  under  an  order  of  sale  issued 
on  her  said  judgment,  and  purchased  the  same  for  $8,500, 
leaving  a  balance  due  her  on  her  said  judgment  of  $4,000  ; 
that  the  said  Herman  Schrader  was  still  the  owner  of  certain 
town  lots,  describing  them  by  their  numbei*s,  covered  by  the 
plaintiff's  mortgage  and  not  covered  by  her  moitgage,  in 
which  town  lots  the  appellant  Joseph  Heman  claimed  some 
interest  derived  from  said  Schrader  after  the  execution  and 
record  of  her  said  mortgage  ;  that,  after  the  execution  and 
record  of  her  said  mortgage,  the  said  Schrader  and  his  wife 
<?onveyed  certain  others  of  the  said  town  lots,  describing 
them  by  their  numbers,  to  the  appellants  respectively,  giv- 
ing the  dates  of  their  respective  deeds ;  and  that  the  said 
portions  of  the  real  estate  covered  by  the  plaintiff's  mort- 
gage, still  owned  by  said  Schrader,  or  sold  and  conveyed  by 
him  and  his  wife  to  the  appellants  respectively,  after  the  ex- 
ecution and  record  of  her  said  mortgage,  were  worth  suffi- 
cient to  fully  satisfy  the  plaintiff's  said  mortgage,  without 
selling  any  part  of  the  said  real  estate  embraced  in  said 
mort<rao:e  to  her,  the  said  Sarah  E.  Bodlev.  Wherefore  she 
prayed  the  court  to  order  and  require  the  plaintiff  to  first 
sell  the  property  still  belonging  to  said  Herman  Schrader,  and 
that  which  he  had  conveyed  to  the  appellants  after  the  exe- 
cution of  her  said  mortgage,  before  selling  any  part  of  the 
real  estate  contained  in  her  mortgage,  and  for  general  relief. 
We  are  of  the  opinion  that  the  court  committed  no  error, 
either  in  overruling  the  appellants'  demurrer  to  the  cross 
complaint  of  said  Sarah  E.  Bodlejs  or  in  rendering  judg- 
ment for  the  sale  of  the  mortgaged  proi)erty,  in  accordance 
with  the  praj'er  of  said  cross  complaint.  Upon  the  facts  al- 
leged in  her  cross  complaint,  which  were  not  controverted 
by  the  appellants  and  nmst  be  taken  as  true,  a«  the  case  is 
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presented  in  this  court,  the  said  Sarah  E.  BoJlcy  was  clearly 
entitled,  we  think,  to  the  equitable  relief  .*-he  asked  for,  and 
which  the  court  gave  her,  in  that  portion  of  its  judgment  ex- 
cepted to  by  the  appellants.  Where  suit  is  brought  for  the 
foreclosure  of  a  mortgage  on  real  estate,  and  such  real  es- 
tate, after  the  execution  and  record  of  such  mortgage,  or 
with  notice  thereof,  has  been  encumbered  or  conveyed  in 
different  parcels,  at  different  dates,  and  to  or  in  favor  of 
different  pei*sons,  and  the  junior  encumbrancei's  or  grantees 
have  been  made  defendants  to  such  suit  for  foreclosure,  the 
rale  is  well  settled,  in  this  State,  that  the  different  parcels 
of  the  mortgaged  real  estate,  so  encumbered  or  conveyed  by 
the  niortgagoi-s  before  such  foreclosure,  will  be  ordered  to 
be  sold  in  such  parcels  for  the  payment  of  the  moilgage 
debt,  in  the  inveree  order  of  such  junior  encumbrance  or 
conveyance  thereof  to  the  mortgagors.  Under  the  rule,  the 
parcel  last  encumbered  or  conveyed  by  the  mortgagor,  will 
be  ordered  to  be  sold  fii'st  by  the  sheriff,  for  the  payment  of 
the  mortgage  debt,  before  any  sale  is  made  of  the  next  pre- 
ceding parcel,  and  so  on,  inversely,  until  the  debt  and  costs 
are  fully  satisfied,  or  until  all  such  parcels  have  been  thus 
sold.  Dat/  v.  Patterson^  18  Ind.  114  ;  Williams  v.  Perry ^ 
20  Ind.  437  ;  Aiken  v.  Bruen,  21  Ind.  137  ;  Alsop  v.  Hutch- 
ingsy  25  Ind.  347  ;  McShirley  v.  Birt,  44  Ind.  382  ;  Hous- 
ton v.  Houston^  67  Ind.  276. 

The  rule  just  stated  is  the  one  which  fixes  and  determines 
the  relative  rights  of  the  several  junior  encumbrancers  or 
grantees  of  different  parts  or  parcels  of  the  mortgaged 
premises,  as  between  themselves  ;  but  this  rule  is  subject,  of 
course,  to  the  primary  rule,  that,  if,  at  the  time  of  foreclo- 
sure, the  original  nioii:gagors  should  still  own  and  hold  any 
part  or  parcel  of  the  mortgaged  property,  free  from  any  jun- 
ior encumbrance  thereon,  such  part  or  parcel  must  be  or- 
dered to  be  sold  fii-st,  for  the  pa3'ment  of  the  mortgjige  debt 
and  costs,  before  any  sale  shall  be  made  of  any  other  part  or 
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parcel  of  the  mortgaged  premises.  Haustan  v.  Hou^n^ 
supra. 

We  find  no  error  in  the  record. 

After  the  appeal,  and  before  the  submission  of  this  cause, 
it  was  suggested  to  this  court  that  the  plaintiff  below,  Herman 
Diecknian,  had  depai^ed  this  life  testate,  and  that  John 
Behrman  had  been  duly  appointed  and  qualified  as  executor 
of  the  last  will  of  said  decedent ;  and,  on  the  appellants' 
motion,  the  said  BehrmHU,  as  such  executor,  was  substi- 
tuted as  the  i||>pellee»  and,  as  such,  the  judgment  below  is 
affirmed,  in  his  favor,  by  this  court. 

The  judgment  is  Affirmed,  at  the  appellants'  costs. 


»•» 


No.  6S38. 

Srermak  £T  al.  V.  Carvtll. 

TBxiCUnOK. — ProceedUigs  Suppletnentary, — Nulla  Bona, — By  sections  518 
and  522  of  the  code,  a  return  of  nulla  bona  on  an  execution  against  the 
property  of  a  judgment  debtor  is  suftlcient  to  entitle  the  judgment 
plaintiff  to  prosecute  the  proceedings  supplementary  to  execution 
therein  provided. 

Same,— ProeeedB  of  PartUion  Sate.—The  net  proceeds  of  a  partition  sale, 
belonging  to  a  judgment  debtor,  in  the  hands  of  tlic  commissioner  ap- 
pointed in  the  action  for  partition  to  sell  the  real  estate,  may  be  reached 
by  a  judgment  creditor  in  proceedings  supplementary  to  execution. 

Same. — Burden  of  Proof, — ^Tlic  sale  of  the  i-eal  estate  for  the  price 
charged  in  the  complaint  being  admitted,  the  burden  was  on  the  de- 
fendants to  show  what  disposition  had  been  made  of  the  share  of  the 
judgment  debtor. 

Same. — Voluntary  Assignment  of  Proceeds, — A  voluntary  assignment  of 
such  proceeds  by  the  debtor  is  void  as  against  creditors. 

From  the  Harrison  Circuit  Court. 

W,  T,  Jonesy  S,  J.  Wright^  H.  Jordan  and  L,  Jordan^ 
for  appellants. 

B,  P.  Douglass  and  S,  M.  Stockslager^  for  appellee. 
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Woai>8,  Jf. — Proceediags  Bi4)pleiuentaiy  to  execution ; 
judgment  for  the  appellee,  who  was  the  plaintiff  below. 

The  sole  ground  on  which  the  appellants  predicate  their 
A]q)eal  is,  that  the  finding  aaid  Judgment  of  the  couit  are  not 
supported  by  eafficient  evidence.  The  only  respect  in  which 
it  is  claimed  that  the  evideaice  is  defective  is  this,  that  it 
T^as  not  i^own  tliat  Sherman,  the  jadgment  defendant,  had 
2H)  leviable  property,  out  of  which  the  judgment  could  have 
been  made,  nor  that  the  appellant  Jones  had  money  or 
credits  in  his  hands  belonging  to  said  Sherman. 

On  the  first  point,  it  is  sufficient  to  say  that  it  was  proven 
that  an  execution  issued  on  the  judgment  had  been  returned 
*'nuBa  bona^''  and,  by  sections  518  and  522  of  the  code,  such 
return  is  sufficient  to  entitle  the  judgment  plaintiff  to  prose- 
cute the  proceedings  supplementary  to  execution  therein 
provided. 

In  reference  to  the  second  point,  the  fact  was  admitted  in 
the  pleadings,  and  needed  no  proof.  The  complaint  showed 
that,  in  a  certain  suit  for  the  partition  of  real  estate,  of 
which  said  Sherman  was  the  half-owner,  subject  to  certain 
specified  liens,  said  Jones  had  been  appointed,  by  the  Har- 
rison Circuit  Court,  a  commissioner  to  sell  the  property,  di- 
vide the  proceeds,  and,  after  discharging  the  liens,  to  pay 
over  to  said  Sherman  the  remainder  of  his  share,  the  one- 
hulf .  of  the  sum  realized  from  the  sale  ;  that  a  sale  had  been 
made  for  $6,000,  and  there  remained  in,  or  would  come 
into,  the  hands  of  said  commissioner,  the  sum  of  one  thou- 
sand dollars  for  the  use  of  said  Sherman,  after  paying  the 
said  liens.  The  answers  of  the  appellants,  which,  like  the 
complaint,  were  verified,  admitted  the  facts  averred  by  the 
plaintiff,  except  that  there  remained  anything  in,  or  to  come 
into,  the  hands  of  the  commissioner  for  the  use  of  Sherman. 
This  was  not  specifically  claimed,  but  it  was  alleged  that, 
l)eforc  the  commencement  of  this  proceeding,  Sherman  had 
made  an  assignment  of  his  interest  in  the  proceeds  of  the 
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said  sale  to  the  appellant  Doll,  a  copy  of  which  assignment 
was  filed  with  and  made  a  part  of  the  answer.  Some  at- 
tempt was  also  made  by  said  commissioner,  Jones,  to  show 
that  he  had  paid  out  more  than  had  come  into  his  hands,  for 
the  use  of  Sherman,  before  he  was  served  with  notice  of  this 
suit.  The  sale  for  the  price  charged  in  the  complaint  hav- 
ing been  admitted,  the  burden  was  on  the  appellants  to  show 
what  disposition  bad  been  made  of  the  share  of  Sherman  in 
the  proceeds  remaining  after  payment  of  the  liens  thereon. 
The  alleged  assignment  to  Doll  was,  on  its  face,  null  and 
void  as  against  Sherman^s  creditors,  because  voluntary  and 
made  in  trust  for  the  benefit  of  Sherman's  children ;  and 
neither  by  their  answers  nor  by  proof  did  the  appellants 
show  that  the  remainder  of  the  $3,000  coming  to  Sherman 
from  the  proceeds  of  said  sale,  after  discharging  the  liens 
thereon  and  paying  the  costs  of  the  procedure,  had  been 
paid  out  before  the  commencement  of  this  action,  either  to 
Sherman  or  his  said  assignee.  The  answer  of  Jones  showed 
that  $1,500  of  the  price  for  which  the  sale  was  made,  had 
not  been  collected  ;  and,  of  that  sum,  upon  all  the  facts  as 
shown,  without  dispute,  in  the  complj\int  and  answers,  it  is 
manifest  that  an  amount  would  remain  of  Sherman's  share 
greater  than  the  sum  found  due  the  plaintiff  on  his  judg- 
ment. The  proof  also  showed  that  Sherman  was  not  a 
householder,  and  was,  therefore,  not  entitled  to  an  exemp- 
tion. 

Judgment  affinned,  with  costs. 

HowK,  J.,  was  absent. 


♦•♦ 


78    188 
135     49  No.  6450. 


Shappendocia  r.  Spencer  et  al. 

Pleading.— JVa<rffce. — lieplevin. — Lien, — ^Where,  in  an  action  for  the  re- 
covery of  personal  property,  the  answer  averred  that  ''on  said day 

of ,  1876,'"  the  defendant  ac(]uired  a  lien  thereon,  an  objection  that 
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such  answer  fails  to  show  when  the  lien  accrued  cannot  be  reached  by 

a  demiiiTcr  for  want  of  facts,  but  by  a  motion  to  make  more  speciflc. 
SxiiE.— Notice  of  Sale.— In  such  case,  neither  the  notice  of  the  time  and 

place  of  the  sale  of  the  propertj',  under  such  lien,  uor  a  copy  thereof, 

is  a  necessary  part  of  the  answer. 
Liveryman's  hiKH, —lieqtiisUes  of  Notice  of  Sale  Under.— 'Notice  of  the 

time  and  place  of  the  sale  of  propertj'  by  a  liveryman,  to  satisfy  his 

lien  tliereon,  if  the  value  thereof  is  ten  dollars  or  more,  is  sufticient  if 

given  by  publishing  the  same  tliree  weeks  successively  in  a  newspaper 

in  the  county. 
Same.— Notice  that  a  sale  will  be  made  '*on  the day  of ,  1877," 

is  not  a  notice  of  the  time  and  place!  of  sale. 
Same.— Invalid  Sale, — Where,  in  suirh  action,  the  answer  shows  that  the 

defendant  has  a  valid  lien  under  the  statute  on  the  property  sold,  it  is 

sufficient  without  regard  to  the  validity  of  the  sale. 

From  the  Grant  Circuit  Court. 

J.  F.  McDowell,  G.  L.  McDowell,  A.  Steele  and  R.  T. 
St.  John,  for  appellant. 

I.  Van  Devanter  and  J.  W.  Lacey,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant,  againsi  the 
appellees,  to  recover  the  possession  of  one  bay  mare,  aged 
about  8  years,  of  the  value  of  $150,  of  which  mare  the  ap- 
pellant alleged,  in  his  complaint,  that  he  was  the  owner  and 
entitled  to  the  possession,  and  that  the  appellees  had  posses- 
sion thereof  without  right  and  unlawfully  detained  the  same 
from  him  ;  wherefore  he  demanded  judgment  for  the  recov- 
ery of  said  mare,  and  damages  for  the  detention  thereof. 

To  the  appellant's  complaint  the  appellees  answered  spe- 
cially in  a    single   paragraph,  to    which   the  appellant  de- 
muired  for  the  alleged  insuflSciency  of  the  facts  therein  to 
constitute  a  defence  to  his  action,  which  demurrer  was  over- 
ruled  by  the  court,  and  to  this  ruling  he  excepted.     The 
cause  was  put  at  issue  and  tried  by  the  court,  and  a  finding 
was  made  that  the  appellees  were  the  owners  of  the  mare  in 
controversy,  of  the  value  of  $125,  and  that  the  said  mare 
shoald  be  returned  to  them.     The  appellant's  motion  for  a 
new  trial  having  been  overruled,  and  his  exception  duly  saved 
Vol.  73.-9 
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to  this  decision,  the  court  rendered  judgment  for  the  appel- 
lees upon  and  in  accordance  with  its  finding. 

In  this  court  the  appellant  has  assigned  as  errors  the  fol- 
lowing decisions  of  the  circuit  court : 

1 .  In  overruling  his  demurrer  to  the  appellees'  answer ;  and, 

2.  In  overruling  his  motion  for  a  new  trial. 

The  pnncipal  questions  presented  for  the  decision  of  this 
court,  in  this  case,  arise  under  the  alleged  error  of  the  trial 
court  in  overruling  the  appellant's  demurrer  for  the  want  of 
facts,  to  the  appellees'  answer.  In  their  answer  the  appel- 
lees alleged,  in  substance,  that  on  the  —  day  of ,  1876, 

and  for  months  prior  thereto,  they  were  doing  busi- 
ness as  livery-stable  men  in  the  town  of  Marion,  in  Grant 
county,  Indiana,  under  the  firm  name  and  style  of  Spencer 
&  Barnard  ;  that  on  said day  of ,  1876,  the  appel- 
lees had  acquired  a  lien  upon  the  said  mare,  in  appellant's 
complaint  mentioned,  for  feed  and  care  bestowed  by  them, 
as  said  livery-stable  men,  on  and  about  said  mare,  in  said 
Grant  county,  at  the  appellant's  request,  in  the  sum  of 
$158.20  ;  that,  for  the  purpose  of  enforcing  their  said  lien, 

on  the  day  of  ,  1876,  and  for  three  successive 

weeks  subsequent  thereto,  the  appellees  caused  to  be  pub- 
lished in  the  Marion  Chronicle,  a  newspaper  of  general  circu- 
lation published  in  said  county,  a  notice  that  they  would 
cause  said  mare  to  be  sold  at  public  sale  to  the  highest  bid- 
der, on  the day  of ,  1877,  at  the  stables  of  the 

said  Spencer  &  Barnard,  in  the  town  of  Marion,  in  said 
county ;  that  on  said day  of ,  1877,  and  in  all  re- 
spects pursuant  to  said  notice,  the  appellees  caused  said 
mare  to  be  offered  at  public  sale ;  that  at  said  sale  the  ap- 
pellees,  among  others,  became  bidders,  bidding  for   said 

mare  the  sum  of ,  which  being  the  highest  and  best  bid 

that  could  be  obtained,  the  said  mare  was  sold  to  the  appel- 
lees for  the  said  sum  of  $105,  and  thereby  became  and  still 
was  the  property  of  the  appellees.     Wherefore  they  de- 


NOVEMBER  TERM,  1880.  131 

Shappendocia  v.  Spencer  et  aL 

manded  judgment  for  the  return  of  the  property,  and  for 
seventy-five  dollars  damages  for  the  detention  thereof,  and 
for  other  proper  relief. 

In  discussing  the  sufficiency  of  the  answer,  in  their  brief 
of  this  cause,  the  appellant's  counsel  say :  *'Our  first  objec- 
tion to  this  answer  is,  that  it  does  not  contain  any  showing 
of  the  time  when  the  lien  accrued."  We  suppose  that  coun- 
sel intended  to  object  to  the  answer,  on  account  of  the 
blanks  therein  as  to  the  month  and  day, ^  on  which  the  lien 
accrued.     On  this  point  the   allegation  in  the  answer  is, 

**that  on    said day  of  ,    1876,   defendants  had 

acquired  a  lien  upon  said  mare,"  etc.  This  style  of  plead- 
ing is,  we  think,  a  proper  subject  of  criticism.  But  the  appel- 
lant's first  objection  to  the  answer  is  one  that  could  not  be 
reached  by  his  demurrer  thereto,  for  the  want  of  facts. 
The  answer  showed,  that  the  lien  accrued  in  or  during  the 
year  1876 ;  and  if  the  appellant  deemed  it  necessary  that 
the  answer  should  further  show  the  month  and  day  in  that 
year,  his  only  remedy,  if  any,  was  a  motion  for  an  order 
requiring  the  appellees  to  make  their  answer  more  specific 
in  those  particulars.     Hyatt  v.  Mattingly^  68  Ind.  271. 

The  appellant's  counsel  also  object  to  the  sufficiency  of 
the  answer  upon  the  ground  that  the  notice  or  advertisement 
of  the  time  and  place  of  the  sale  of  the  mare,  mentioned  in 
the  answer,  was  not  made  a  part  thereof.  The  notice  or 
advertisement  was  not,  in  any  proper  sense,  the  foundation 
of  the  appellees'  defence,  and  it  was  not  necessary  that  the 
notice,  or  a  copy  thereof,  should  be  made  a  part  of  their 
answer.  They  averred  therein,  with  sufficient  certainty, 
what  the  notice  contained,  and  that  was  all  that  it  was  nec- 
essary to  aver  in  that  regard.  But  it  is  claimed  that  the 
answer  was  bad  because  it  did  not  show  that  copies  of  the 
notice  or  advertisement  had  been  set  up  for  ten  days,  in 
three  public  places  in  the  township  where  the  appellees 
resided,  one  of  which  was  in  some  conspicuous  part  of  their 
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place  of  business.  The  act  of  January  27th,  1853,  giving- 
the  keepers  of  livery-stiibles,  etc.,  engaged  in  feeding  horses, 
etc.,  a  lien  upon  such  property,  for  the  feed  and  care  be« 
stowed  by  them  upon  the  same,  provides  that  they  shall 
have  the  same  rights  and  remedies,  as  were  provided  in 
"An  act  concerning  liens  of  mechanics,  merchants  and 
others,"  approved  May  20th,  1852.  On  the  subject  of  the 
sale  of  the  property  by  the  party  whx>  had  acquired  a  lien 
thereon,  it  was  provided  in  section  2  of  the  said  act  of  May 
20th,  1852,  that,  before  such  sale,  such  party  should  give 
public  notice  of  the  time  and  place  thereof,  by  advertise- 
ments set  up  for  ten  days  in  three  public  places,  in  the  city 
or  township  where  he  resided,  one  of  which  should  be  in 
some  conspicuous  part  of  his  shop,  or  place  of  business  ; 
"or  if  the  value  of  the  article  be  ten  dollars  or  more,  then 
by  publishing  the  same  three  w^eeks  successively  in  a  news- 
paper in  the  county,  if  any."     2  R.  S.  1876,  p.  335,  sec.  2. 

It  seems  to  us  that  under  this  section,  where,  as  in  this 
case,  the  value  of  the  property  is  ten  dollars  or  more,  the 
notice  of  the  time  and  place  of  the  sale  thereof  must  be 
given  "by  publishing  the  same  three  weeks  successively  in  a 
newspaper  in  the  county,  if  any,"  and  need  not  be  given 
otherwise.  If,  however,  the  sufficiency  of  the  appellees* 
answer  had  been  dependent  upon  the  validity  of  the  notice, 
as  stated  in  the  answer,  we  would  have  been  constrained  to 
hold  the  answer  bad,  on  the  demurrer  thereto  for  the  want 
of  facts  ;  for  a  legal  notice  that  a  sale  will  be  made  "on  the 

day  of ,  1877,"  is  simply  no  notice  at  all  of  the 

time  and  place  of  sale.  But  the  answer  stated  facts  to  show 
that  the  appellees  had  acquired  a  valid  lien  under  the  statute 
on  the  appellant's  mare,  and  this  was  a  sufficient  defence  to 
the  action,  without  regard  to  the  validity  of  the  sale. 

The  answer  is  indefinite  and  uncertain  in  its  allegations  of 
fact;  but,  as  we  have  already  said,  these  objections  to  the 
answer  could  only  be  reached  by  a  motion  to  make  it  more 
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specific,  and  not  hy  a  demun*er  for  the  want  of  facts.  Hol- 
crafl  V.  Mellotfy  bl  Ind.  539.  Wc  are  of  the  opinion  that 
the  court  did  not  err  in  overruling  the  demurrer  to  the 
answer. 

The  evidence  is  not  in  the  record,  and  no  question  is  pre- 
sented for  the  decision  of  this  court,  by  the  alleged  error  of 
the  circuit  court,  in  overruling  the  motion  for  a  new  trial. 
Besides,  as  this  supposed  error  is  not  even  alluded  to  in  the 
I)rief  of  the  appellant's  counsel,  it  must  be  regarded  as 
waived. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  7330. 

Shappendocia  et  al.  v.  Spencer  et  al. 

Pleading.— i?f;)/erm  Bonch — Complaint, — Principal  jind  Surety. — In  a 
cooiplaint  on  a  replevin  bond  for  a  breach  thereof  iu  falling  to  return 
the  pix)])erty  after  a  judgment  therefor,  it  is  not  necessary  to  aver  who 
were  sureties  and  who  principals  in  the  bond,  or  to  file  copies  of  the 
writ  of  replevin  and  the  return  of  the  oftieer  thereon,  with  such  com- 
plaint. 

From  the  Grant  Circuit  Court. 

J.  F.  McDowell,  G.  L,  McDowell,  A.  Steele  and  R.  T. 
St.  John,  for  appellants. 
/.  Van  Devanter  and  J,  W.  Lacey,  for  appellees. 

Woods,  »T. — The  appellees  sued  the  appellants  upon  a  re- 
plevin bond,  and  obtained  a  judgment.  The  appellants  saved 
exceptions  to  the  overruling  of  their  motion  for  a  new  trial 
and  their  motion  in  arrest  of  judgment. 

The  evidence  is  not  in  the  record,  and  we  therefore  can 
not  .say  that  the  verdict  is  contrary  to  law,  nor  that  it  is  not 
supported  by  sufficient  evidence.  The  motion  in  arrest  was 
properly  overruled. 
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The  substance  of  the  complaint  is,  that  the  defendant 
Shappendocia  had  sued  the  plaintiffs  in  the  Grant  Circuit 
Court  for  the  unlawful  detention  of  a  bay  mare,  and  on  the 
writ  issued  in  that  suit  the  sheriff,  on  the  14th  day  of  May, 
1877,  had  taken  and  delivered  the  property  to  said  defend- 
ant, who,  together  with  his  co-defendants,  in  order  to  ob- 
tain said  delivery,  executed,  to  the  approval  of  the  sheriff, 
the  bond  sued  on,  a  copy  of  which  is  filed  with  and  made  a 
part  of  the  complaint ;  that,  in  said  suit,  the  appellees  ob- 
tained a  judgment  for  their  costs,  and  for  the  return  of  said 
property,  the  value  thereof  being  found  to  be  two  hundred 
dollars  ;  that  they  had  caused  a  writ  for  the  return  of  said 
property  to  be  duly  issued  to  the  sheriff  of  said  county,  on 
which  the  sheriff  had  made  return  that  said  property  was 
not  found  in  his  bailiwick,  and  that  no  other  property  of 
said  Shappendocia  had  been  found  on  which  to  levy ;  that» 
though  often  requested,  said  defendant  has  failed  and  re- 
fused to  return  said  property,  and,  also,  to  pay  to  the  plain- 
tiffs the  costs  so  recovered  by  the  plaintiffs  against  him* 
Wherefore,  etc. 

Copy  of  bond  filed  with  complaint : 

"Stateof  Indiana,  Grant  Co.,  88.1  Geo.  D.  Shappendocia 
Grant  Circuit  Court,  September 
Tenn,  1877. 


vs. 
^Otto  B.  Spencer   and 
Jacob  Barnard. 


**We  undei'take  that  the  plaintiff,  George  D.  Shappendocia, 

shall  prosecute  ttiis  action  with  effect  and  without  delay, 

and  return  the  property  in  controversy  to  the  defendants  if 

a  return  be  adjudged  by  the  court,  and  pay  to  them  all  such 

sums  of  money  as  they  may  recover  against in  this 

action  for  any  cause  whatever. 

*'May  14th,  1877.  Ws 

*' George  D.  X  Shappendocta,. 

mark. 

*«Wm.  Pecx>nga, 
"Geo.  N.  Winchell. 
**Attest:  R.  T.  St.  John." 
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This  complaint,  it  is  claimed,  is  defective  because  it  does 
not  show  who  were  sureties  and  who  principals  in  the  bond ; 
that  copies  of  the  writ  of  replevin  and  the  sheriff's  return 
thereoa  are  not  set  out ;  that  there  is  no  sufficient  averment 
of  a  breach  of  the  conditions  of  the  bond,  or  of  a  forfeit- 
ure thereof ;  that  all  the  defendants  arc  treated  as  princi'- 
pals ;  and  that  it  is  not  averred  that  neither  of  the  appel- 
lants had  returned  the  mare,  nor  that  there  had  been  a 
return  of  no  property  as  to  them. 

While  counsel  for  the  appellants  have  taken  the  trouble 
to  state  these  objections  against  the  complaint,  they  have 
ventured  upon  no  argument  in  their  support.  There  is 
nothing  in  them.  The  appellees  not  having  asked  for  any 
damages,  we  award  none. 

The  judgment  affirmed,  with  costs. 


»•» 


No.  7767. 

Wagner  v.  Wagner. 

Practice- — Assignment  of  Error,— Supreme  Court. — Complaint, — UndlM 
section  54  of  the  code,  the  sufflciency  of  the  complaint,  as  an  entiretjr^ 
may  be  caUed  in  question  for  the  fii-st  time  in  the  Supi'eme  Couit  by  a 
proper  assignment  of  error;  but  an  assignment  that  either  or  any  para- 
graph of  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  is  insufficient. 

From  the  Ripley  Circuit  Court. 

G.  Duf'bin,  for  appellant.  * 

A.  Stockingevj  for  appellee. 

HowK,  J. — ^In  this  action  the  appellee  sued  the  appellafli 
in  a  complaint  of  seven  paragraphs,  each  of  which  parah 
graphs  counted  upon  a  promissory  note,  executed  by  the  afK 
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pellant  to  the  appellee,  all  of  which  notes  bore  the  same  date 
and  were  past  due.  The  appellee  alleged,  in  substance,  in 
each  paragraph  of  his  complaint,  that  the  note  sued  on 
therein  was  given  to  hhn  by  the  appellant  for  a  part  of  the 
purchase-money  of  lot  number  seventy-nine,  in  the  town  of 
Osgood,  in  Ripley  county,  and  that  it  was  due  and  unpaid; 
and,  in  each  paragraph,  he  demanded  judgment  for  a  cer- 
tain sum  of  money,  and  "that  the  same  be  declared  a  lien 
on  said  lot." 

The  cause,  having  been  put  at  issue,  was  tried  by  the 
court,  and  a  finding  was  made  for  the  appellee  for  the  full 
amount  due  on  the  notes  in  suit ;  and  judgment  was  ren- 
<Jered  accordingly. 

In  this  court,  the  appellant  has  assigned  the  following 
supposed  errors : 

1.  That  neither  paragraph  ^'of  the  appellee's  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action  ;  and, 

2.  That  the  court  erred  in  sustaining  appellee's  demurrer 
to  the  third  paragraph  of  the  appellant's  answer. 

The  first  of  these  two  errors  is  not  well  assigned.  Each 
paragraph  of  the  complaint  stated  facts  sufficient  to  consti- 
tute a  good  cause  of  action.  But  the  assignment  of  error  is 
not  authorized  by  the  code,  and  does  not  present,  for  deci- 
sion, the  sufficiency  of  either  paragi*aph  of  the  complaint.  In 
section  54  of  the  code  it  is  provided,  in  substance,  that  the 
defendant  shall  not  be  deemed  to  have  waived  *'the  objec- 
tion that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,"  by  his  failure  to  demur  to  the  com- 
plaint on  that  ground  ;  and,  under  that  section,  the  suffi- 
ciency of  the.  complaint,  as  an  entirety,  may  be  called  in 
question  for  the  first  time,  in  this  court,  by  a  j^roper  assign- 
ment of  error.  This  is  an  exception,  however,  to  the  gen- 
eral doctrine  of  waiver  declared  in  said  section  54,  and  it  has 
never  been  extended,  by  construction,  beyond  the  strict  let- 
ter of  the  statute.     It  can  not  be  jissigned  as  error,  there- 
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fore,  that  either  or  any  paragraph  of  the  complaint  does  not 
state  facts  suiEcient  to  constitute  a  cause  of  action,  but  the 
assignment  of  error  must  conform  to  the  exact  language  of 
the  statute.  Caress  v.  Foster j  02  Ind.  145  ;  Smiih  v.  Free- 
mariy  71  Ind.  85  ;  Tlie  PUtsbiirgh^  etc,^  R.  W.  Co,  v.  Hunt^ 
71  Ind.  229. 

2.  In  his  brief  of  this  cause  in  this  court,  the  appellant's 
counsel  says  of  the  third  paragraph  of  answer:  "An  insuffi- 
cient answer  is  a  sufficient  answer  to  an  insufficient  com- 
plaint." This  is  the  entire  argument  of  counsel,  under  the 
second  alleged  error,  and  it  seems  to  us  to  amount  to  a  vir- 
ttuil  admission  by  the  ai)i)ellant,  that  the  third  paragraph  of 
his  answer  was  not  sufficient.  We  are  of  the  opinion  that 
this  third  paragraph  was  clearly  insufficient,  and  that  the 
appellee's  complaint  was  sufficient.  The  argument  of  coun- 
sel, above  quoted,  is  not  applicable,  therefore,  to  the  case 
made  by  the  record. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  8899. 

Ketchum  v.  Schicketanz. 

I>ESCEKT. — Wife*s  Interest  in  Ileal  Estate  of  Husband, — Under  section  27 
of  the  act  regulating  descents,  1  R.  S.  1876,  p.  413,  a  suniving  wife  is 
entitled  to  one-third  of  all  lands  in  which  her  husband  had  an  eqult- 
al>1e  interest  at  the  time  of  his  death. 

JuoiciAL  Sale  of  Real  Estate.— /nc^oa^c  Interest  of  Tr(/c.— By  the  act 
of  March  11th,  1875, 1  R.  S.  1876,  p.  554,  the  inchoate  interest  of  a  wife 
in  the  lands  of  her  husband  vests  absolutely  in  her  when  such  lands  are 
sold  and  conveyed  away  from  him  under  a  judicial  proceeding,  in 
the  sMinie  manner  and  to  the  same  extent  as  such  interest  would  vest 
in  iier  upon  the  death  of  her  husband. 

SamjB- — Bankruptcy, — Conveyance  to  Assignee. — Inchoate  Interest  of  Wife  in 
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BankmpVs  Senl  EstcUc, — ^A  conveynnce  by  a  register  in  bankruptcy  of 
the  real  estate  of  an  adjudged  bankrupt  to  his  assignee  is  a  judicial 
sale  within  the  meaning  of  said  act  of  1875,  and  vests  tlie  inchoate 
interest  of  the  banknipt*s  wife  in  such  real  estate,  in  the  same  manner 
and  to  the  same  extent  as  upon  a  judicial  sale  made  in  pursiiance  of  the 
laws  of  this  State. 

Same. — Sheriff^s  Certificate. — Fraudulent  AssignmetU. — Conveyance. — Com- 
missioner.— Where,  in  proceedings  in  bankruptcy,  an  assignment 
by  the  bankrupt  of  a  sheriff's  certificate  of  purchase  of  real  estate, 
after  the  time  for  its  redemption  had  expired,  under  which  the 
assignee  thereof  had  obtained  a  deed,  is  adjudged  fraudulent  and  set 
aside,  and  the  real  estate  included  therein  conveyed  to  the  assignee  of 
the  bankrupt  by  a  commissioner,  in  pursuance  of  an  order  of  court,  such 
conveyance  is  a  judicial  sale  within  tlie  meaning  of  said  act  of  March 
11th,  1873,  and  placed  such  real  estate  in  the  hands  of  such  assignee, 
in  the  same  condition  with  reference  to  the  claiih  of  the  wife  of  such 
bankTupt  therein,  as  if  it  had  been  conveyed  to  such  assignee  by  the 
judge  or  register  in  bankruptcy  in  the  usual  wa}*^  after  the  adjndlca* 
tion  in  bankruptcy. 

Same. — Partition. — Estoppel. — ^In  an  action  for  partition  of  such  i-eal 
estate  against  the  purchaser  thereof  at  the  bankrupt  sale,  sucli  i>ur- 
chaser  is  estopped  from  asserting  that  the  bankrupt  had  no  title  to 
the  real  estate  at  the  time  he  was  adjudged  a  bankrupt. 

From  the  Marion  Superior  Court. 

JD.  V.  BuiniSy  C.  A.  Denny i  V.  Cartel'  and  S.  Claypooly 
for  appellant. 

H.  W.  Harrington  and  A.  G.  Howe^  for  appellee. 

NiBLACK,  C.  J. — This  was  an  action  for  paitition  brought 
by  Maria  Schicketanz,  the  appellee,  against  John  L.  Ketch« 
um,  the  appellant. 

The  complaint  alleged  that  prior  to  the  21st  day  of  June, 
1878,  one  Jacob  Schicketanz,  the  husband  of  the  plaintiff » 
had  become  the  owner  by  purchase  at  sheriff's  sale,  and  the 
expiration  of  the  time  for  their  redemption,  of  a  considera- 
ble number  of  lots  in  one  of  the  additions  to  the  city  of 
Indianapolis,  and  that  within  thirty  days  before  that  day  the 
said  Jacob  Schicketanz  assigned  and  transferred  his  certifi- 
cate of  purchase  of  said  lota,  without  consideration,  and  for 
the  purpose  of  defrauding  his  creditors,  to  his  son,  George 
Schicketanz,  who  received  a  sheriff's  deed  for  such  lots,  that 
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on  said  21st  dav  of  June,  1878,  the  said  Jacob  Schicketanz 
filed  his  petition  in  bankruptcy,  and  was,  on  the  25th  day  of 
the  same  month,  adjudged  a  bankrupt  by  the  proper  court ; 
that  afterward,  by  proper  judicial  proceedings,  the  assign- 
ment and  transfer  of  said  lots  to  the  said  George  Schicke- 
tanz was  adjudged  to  be  fraudulent  and  void,  and  said  lots 
were,  by  order  of  court,  conveyed  to  the  assignee  in  bank- 
ruptcy of  the  said  Jacob  Schicketanz,  who  thereupon,  as 
such  assignee,  sold  and  conveyed  said  lots  to  Ketchum,  the 
defendant,  of  whom  partition  had  been  demanded. 

The  defendant  answered,  admitting  that  he  was  the  owner 
of  the  lots  of  which  partition  was  desired,  and  that  he 
had  purchased  the  lots  of  the  said  Jacob  Schicketanz'sp 
assignee  in  bankruptcy,  at  the  time  and  place  and  in  the  man- 
ner alleged  in  the  complaint,  but  averring  that  he  paid  for 
the  same  the  sum  of  five  hundred  dollars,  and  that  at  the 
time  of  his  purchase  he  had  no  knowledge  that  the  plaintiff 
had,  or  claimed  to  have,  any  interest  in  said  lots,  or  that 
there  was  such  a  person  as  the  plaintiff  in  existence,  or  that 
the  said  Jacob  Schicketanz  was  a  married  man,  and  denying 
all  the  allegations  of  the  complaint  not  specifically  admitted. 

On  motion  of  the  plaintiff,  and  over  the  objection  and  ex- 
ception of  the  defendant,  the  court  struck  out  so  much  of 
the  answer  as  referred  to  the  price  paid  by  the  defendant 
for  the  lots,  and  as  averred  the  defendant's  want  of  knowl- 
edge of  the  plaintiff's  supposed  interest  in  the  lots,  or  of 
her  existence,  or  of  her  marital  relations  with  the  said  Jacob 
Schicketanz.  The  cause  was  then  submitted  to  the  court  at 
special  term  for  trial  upon  substantially  the  following  agreed 
statement  of  facts : 

It  was  admitted  that  the  plaintiff  was  then,  and  had  been 
continuously  for  ten  years  then  last  past,  the  wife  of  the 
said  Jacob  Schicketanz  ;  that  the  said  Jacob  did,  on  the  21st 
day  of  June,  1878,  file  his  voluntary  petition  in  bankruptcy 
in  the  District  Court  of  the  United  States  for  the  District  of 
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Indiana,  and  that  said  court,  sitting  as  a  court  of  bankruptcy, 
did,  on  the  25th  day  of  June,  1878,  duly  adjudge  him  a 
bankrupt,  and  appoint  one  Jeremiah  McLene  as  assignee  of 
his  estate  in  bankruptcy,  the  said  McLene  duly  qualifying 
us  such  assignee  ;  that  Henry  Jordan,  register  in  bankruptcy, 
on  the  19th  day  of  July,  1878,  properly  and  legally  assigned 
to  the  said  McLene,  as  such  assignee,  all  the  estate,  both 
real  and  personal,  of  the  said  Jacob,  and,  all  the  right,  title, 
interest  or  claim  which  he,  said  register,  had  in  the  estate  of 
the  said  bankrupt,  vested  in  him  by  virtue  of  the  bankrupt 
act  of  March  2d,  1867  ;  that  prior  to  the  filing  of  his  peti- 
tion in  bankruptcy,  that  is  to  say,  on  the  2l)th  day  of  May, 
1877,  the  said  Jacob  purchased  the  lots  in  controversy,  to- 
gether with  some  other  property,  at  sheriff's  sale,  for  the 
sum  of  ten  thousand  tw^o  hundred  and  eighty-seven  dollai*s, 
which  sum  was  duly  paid  to  the   sheriff,  such  sale  being 
made  upon  a  decree  of  foreclosure  of  a  mortgage,  and  re- 
ceived a  certificate  of  purchase  from  the  sheriff  for  said  lots 
and  other  property  :  that  the  said  Jacob  was  indebted  to  the 
*'Citizens  National  Bank"  of   Indianapolis,  and,  on  the  31st 
^ay  of  October,  1877,  he  assigned  the  said  sheriff's  certifi- 
cate to  said  bank  by  way  of  security  for  such  indebtedness ; 
that  the  said  Jacob  repaid  to  said  bank  the  greater  portion 
of  said  indebtedness,  but  a  small  ])ortion  of  it  was  paid  by 
his  son  George  Schicketanz ;  that,  upon  such  payment  being 
made  in  full,  said  bank  surrendered  said  certificate,  and,  on 
the  11th  day  of  June,  1878,  and  within  twelve  days  before 
filing  his  petition  in  bankruptcy,  the  said  Jacob,  for  the  pur- 
pose of  defrauding  his  creditors,  and  in  fraud  of  the  bank- 
rupt act  aforesaid,  assigned  said  certificate  to  his  said  son 
"George  Schicketanz,  who  presented  such  certificate  to  the 
sheriff  of  Marion  county,  and  by  virtue  thereof  received  a 
deed  from  such  sheriff  for  the  real  estate  in  controversy ; 
that  there  was  no  redemption  of  said  real  estate  from  the 
sheriff's  sale,  and  the  time  for  its  redemption  had  exi^ired 
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before  the  said  Jacob  assigned  the  said  ceiliticate  to  his  said 
son  Geoi'ffe  ;  that  the  assiijiinient  of  said  certilicatc  was  made 
to  the  said  George  Schicketaiiz  without  consideration,  and 
without  the  consent  of  the  plaintiff,  who  did  not  join  there- 
in; that,  after  the  said  McLene  was  appointed  assisfnee  in 
bankruptcy  of  the  estate  of  the  said  Jacob,  he  filed  a  bill  in 
chancery  in  said  District  Court  of  the  United  States,  nnik- 
ing  the  said  Jacob  and  his  said  son  George,  and  his,  the  said 
George's,  wife,  parties  thereto,  and  alleging  that  the  assign- 
ment of  said   sheriff's  ceiliiicate  bv  the  said  Jacob  to  hi» 
said  son   George  was  without   consideration,   and   for  the 
l)uii)ose  of  defrauding  the  creditors  of  the  said  Jacob,  and 
in  fraud  of  the  bankrupt  act  above  referred  to,  and  that  the 
real  estate  in  dispute  was  necessary  to  pay  the  debts  of  said 
Jacob;  that  the  defendants  to  said  bill  in  chancery  were  all 
duly  served  with  the  process  of  said  court,  but  did  not  ap- 
pear to  the  action,  and  made  default  therein  ;  that  said  court 
thereupon  adjudged  that  the  assignment  of  said  sheriff's  cer- 
tificate of  purchase  to  the  said  George  Schicketanz  was  made 
to  defniud  the  creditors  of  the  said  Jacob,  and  was  in  fraud 
of  the  bankrupt  law  under  which  he  had  been  adjudicated 
a  bankrupt,  and  was  fraudulent  as  against  the  said  McLene 
as  the  assignee  of  the  said  Jacob,  and  that  Si«d  real  estate  was 
a  part  of  the  estate  of  the  said  Jacob  in  bankruptcy,  and  in 
the  hands  of  said  assignee,  and  decreed  that  the  said  George 
Schicketanz  and  wife  should,  ^vithin  ten  daj^s  thereafter, 
convey   said  real  estate, to  the  said  McLene,   assignee   as 
aforesaid,  to  be  sold  as  a  part  of  the  said  Jacob's  estate  in 
bankruptcy  ;  and,  in  default  so  to  do  within  said  time,  then 
that  William   P.   Fishback  was  thereby  appointed  master 
commissioner  to  make  said  conveyance  ;  that  the  said  George 
Schicketanz  and  wife  failing  to  make  such  conveyance,  the 
said   Fishback,  as  such  master  commissioner,  did,   on  the 
2xth  day  of  February,  187J),  in  accordance  with  said  decree, 
convey  said  real  estate  to  the  said  McLene  as  such  assignee  ; 
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that,  on  the  5th  day  of  April,  1879,  in  pursuance  of  an 
order  of  said  United  States  District  Court,  said  real  estate 
was  sold  by  McLene,  the  assignee,  at  a  bankrupt  sale,  the 
defendant  herein  becoming  the  purchaser  thereof,  without 
notice  of  the  plaintiff's  claim,  except  such  as  he  acquired 
through  said  bankrupt  proceedings  and  said  proceedings  in 
chancery  to  set  aside  the  assjignment  of  said  sheriff's  certifi- 
cate to  the  said  George  Schicketanz ;  that  said  sale  to  the 
defendant  was  confirmed  by  the  couil,  and  the  said  McLene, 
as  assignee,  made  the  proper  conveyance  of  the  real  estate 
80  sold  to  the  defendant ;  that  the  plaintiff  was  not  a  party 
to  the  bill  in  chanceiy  filed  to  set  aside  the  assignment  of 
the  sheriff's  certificate  ;  that  said  real  estate  was  worth  less 
than  ten  thousand  dollai*s. 

Upon  the  facts  thus  agreed  upon,  the  court  found  that  the 
plaintiff  was  the  owner  in  fee  simple  of  one-third  part  of 
the  real  estate  described  in  the  complaint,  and  that  she  was 
entitled  to  have  partition  thereof.  Partition  was  there- 
upon decreed  and  made  accordingly.  The  defendant  then 
appealed  to  the  general  term,  where  the  judgment  at 
special  term  was  affirmed.  The  defendant  has  further 
appealed  to  this  court,  where  he  contends  that  the  fiinding 
at  special  term,  upon  the  agreed  statement  of  facts,  above 
set  out,  ought  to  have  been  in  his  favor. 

Under  section  27  of  the  act  re^julatino^  descents  and  the 
apportionment  of  estates,  a  surviving  wife  is  entitled  to  one- 
third  of  all  lands  in  which  her  husband  had  an  equitable 
interest  at  the  time  of  his  death.     1  R.  S.  1876,  p.  413. 

By  the  act  of  March  11th,  1875,  the  inchoate  interest  of  a 
wife,  in  the  lands  of  her  husband,  vests  absolutely  in  her  when 
such  lands  are  sold  and  conveyed  away  from  him  under  some 
judicial  proceeding,  in  the  same  manner,  and  to  the  same 
extent,  as  such  inchoate  interest  would  vest  in  her  upon  the 
death  of  the  husband.     Acts  1875,  Reg.  Sess.,  178. 

When,  therefore,  th^  equitable  interest  of  a  husband  in  a 
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tract  of  land  is  sold  and  conveyed  away,  under  a  judicial 
proceeding,  his  wife  becomes  immediately  and  absolutely 
entitled  to  one-third  of  such  land  as  against  the  purchaser, 
provided  the  value  of  the  land  does  not  exceed  ten  thousand 
dollars. 

In  the  case  of  Roberts  v.  Shroy€i\  68  Ind.  64,  it  was, 
upon  full  considemtion,  held  that  a  conveyance,  by  the 
proper  judge  or  register  in  bankruptcy,  of  the  real  estate 
of  an  adjudged  bankrupt,  to  his  assignee,  is  a  judicial  sale 
within  the  meaning  of  the  act  of  March  11th,  1875,  supra^ 
and  that  the  inchoate  interest  of  the  bankrupt's  wife  in  such 
real  estate  thereupon  becomes  absolute  in  the  same  manner, 
4ind  to  the  same  extent,  as  upon  a  judicial  sale  made  under 
the  authority  of  some  court  of  this  State.  See,  also,  Jack^ 
man  v.  Nowling^  69  Ind.  188. 

The  facts  agi*eed  upon  in  this  case  show  that,  in  legal 
contemplation,  the  lots  described  in  the  complaint  conbti- 
tuted  a  portion  of  Jacob  Schicketanz's  estate  when  he  was 
adjudged  a  bankrupt,  and  that  the  conveyance  of  those  lots 
by  \he  sheriff  to  George  Schicketanz  inured  to  the  benefit  of 
the  estate,  which  passed  to  the  assignee,  McLene,  by  the 
bankruptcy  of  the  said  Jacob. 

Under  the  circumstances  attending  it,  we  think  the  con- 
veyance by  Fishback,  the  master  commissioner,  to  McLene, 
the  assignee,  was  a  judicial  sale  within  the  spirit,  purview 
and  meaning  of  the  act  of  March  11th,  1875,  and  placed  the 
lots  conveyed  by  it  in  the  hands  of  the  assignee,  in  the  same 
condition  with  reference  to  the  claim  of  an  interest  in  them 
by  the  plaintiff,  as  they  would  have  occupied  if  they  had 
been  conveyed  to  such  assignee  either  by  the  Judge  of  the 
United  States  District  Court,  or  the  register  in  bankruptcy, 
in  the  usual  way,  after  the  adjudication  in  bankruptcy. 

The  only  title  which  the  defendant  asserts  to  the  lots 
came  to  hina  from  the  bankrupt,  through  the  proceedings  in 
bankruptcy,  and  he  ought  not  to  be  heard  to  say,  for  the 
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puipose  of  defeating  the  plaintiff's  claim,  that  the  bankrupt 

had  no  title  to  those  lots  when  he  was  adjudged  a  bankrupt. 

We  see  no  en'or  in  the  j)roceedings  below. 

The  judgment  at  general  term  is  affiimed,  with  costs. 
Petition  for  a  rehearing  oveniiled. 


No.  6518. 

Entsminger  et  al.  v.  Jackson  et  al. 

Pleading. — Description  of  Personalty. — In  an  action  for  tlie  recovery  of 
personal  propert3%  the  complaint  nuist  describe  the  property  claimed, 
and  a  description  thereof  in  one  paragraph  can  not  be  supplied  by 
reference  to  another  paragraph. 

Same. — Each  Paragraph  Must  be  Complctr.—'Einili  paragmph  of  a  plead- 
ing must  be  complete  within  itself,  and  can  not  be  aided  or  supplied  by 
reference  to  tlie  allegations  of  anotlier  paragraph. 

Sa^E.— Replevin.— Oicnership.^Posscififion. — An  action  for  the  recovery 
of  personal  property  is  a  possessory  action,  and  a  mere  possessory- 
right  may  prevail  against  an  absolute  legal  title  where  such  title  and 
the  right  to  the  possession  become  separated  and  are  held  by  different 
parties. 

Same.  —  Complaint.— Demun^er,  — A  complaint  in  such  action,  alleging 
merely  that  the  plaintiff  is  the  owner  of  certahi  personal  property, 
and  not  that  he  is  entitled  to  the  possession  thereof,  and  coutaiiiing 
no  allegation  that  such  property  has  been  either  wrongfully  taken  or 
unlawfully  detained,  is  insufficient  on  demurrer. 

From  the  Gmnt  Circuit  Court. 

J.  F.  McDowell,  G.  i.  McDoioelly  I.  Van  Devanter  and 
J.  W.  Lacei/j  for  appellants. 

A.  E.  Steele  and  J.  II.  Baldwin,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellees  against  the 
appellants,  to  recover  the  possession  of  three  thousand  feet 
of  walnut  lumber,  alleged,  inter  alia^  to  be  of  the  value  of 
$135.00.     On  the  trial  of  the  cause,  the  appellees  recovered 
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judgment,  from  which  judgment  this  appeal  is  prosecuted 
bvthe  defendants  below. 

In  this  couit  the  only  error  assigned  by  the  appellants  is 
the  decision  of  the  circuit  court,  in  overruling  their  demur- 
rer, for  the  want  of  suflScient  facts,  to  the  second  paragraph 
of  the  appellees'  complaint. 

Ij)  said   second   paragraph   of   complaint,  the  appellees 
alleged,  in  substance,  that  they  were  "the  owners  of  the 
property  mentioned  in  the  first  paragraph  of  this  complaint 
by  purchase  from  one  Johnson  Nelson,  and  that  the  same 
was  levied  upon  by  the  defendants,  by  virtue  of  an  execution 
in  the  hands  of  the  said  sheriff  in  favor  of  the  defendant 
Entsminger,  and  against  the  property  of  the  said  Johnson 
Nelson  and  one  Henderson  Nelson,  and  that  said  property 
was  purchased  by  the  plaintiffs  before  levy  was  made,  and 
that,  at  the  time  they  so  purchased  said  property  of  said 
Nelson,  he,  the   said  Nelson,  was  not  the  o^vner  of  three 
hundred  dollars'  worth  of  property,  as  is  evidenced  by  this 
schedule,  which  is  filed  herewith  and  made  a  part  of  this 
complaint,  and  he,  by  said  schedule,  hereby  demands,  as 
exempt  from  execution,  the  articles  therein  set  forth,  and 
said  articles  be  appraised  according  to  law ;  and  that  he  is  a 
resident  householder  of  the  State  of  Indiana,  and  that  no 
demand  had  been  made  against  or  of  either  of  them,  for 
property  upon  which  to  levy  said  execution,  and  that  said 
purchase  was  made  in  good  faith  and  for  a  valuable  consid- 
eration.    Wherefore   plaintiffs   demand   judgment  for  the 
possession  of  said  property  and  costs,  and  all  other  proper' 
relief." 

We  are  of  the  opinion,  that  the  facts  alleged  in  this  second 
pai-agraph  of  complaint  were  not  sufficient  to  constitute  a 
clause  of  action  against  the  appellants,  one  of  whom  was  sued 
Jis  the  sheriff  of  Grant  county.  The  paragraph  was  clearly 
Imd,  because  it  contained  no  description  whatever  of  the 

projiert V ,  for  the  recovery  of  the  possession  of  which  the 
Vol..  73.— 10 
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action  was  brought.     The  only  description  given  is,  "the 
property  mentioned  in  the  first  paragraph  of  this  complaint/' 
Under  the  code,  the  rule  is  almost  elementary  which  requires 
that  each  paragraph  of  complaint  must  state  a  cause  of 
action,  perfect  and  complete  within  and  of  itself,  for  the 
defective  allegations  of  one  pamgraph  can  not  be  aided  or 
supplied  by  reference  to  the  allegations  of  another  pai*a- 
gi-aph.     McCarnan  v.   Cochran^  57  Ind.  16G ;    Smith  v. 
Little,  67  Ind.  549  ;  Field  v.  Burton^  71  Ind.  380.    Besides, 
an  action  for  the  recovery  of  personal  property  is  undoubt- 
edly a  possessory  action,  wherein  a  mere  possessory  right 
may,  and  often  will,  prevail  against  an  absolute  legal  title, 
where  the  absolute  title  to  personal  property,  and  the  right 
to  the  possession  thereof,  become  separated  and  are  held  by 
different  parties.     Kramer  v.  Matthews,  68  Ind.  172,  on 
page  176.     For  this  reason  a  complaint  in  such  an  action, 
alleging  merely  that  the  plaintiff  is  the  owner  of  certain 
pei'sonal  property,  and  not  that  he  is  entitled  to  the  posses- 
sion thei*eof,  and  containing  no  allegation  that  the   same 
either  has  been  wrongfully  taken,  or  is  unlawfully  detained, 
by  the  defendant,  must  be  held  bad,  we  think,  on  a  demurrer 
thereto  for  the  want  of  sufficient  facts. 

In  the  case  at  bar,  the  appellees  failed  to  allege,  in  the 
second  pamgi'aph  of  their  comi)laint,  as  will  be  seen  from 
our  summary  thereof,  either  that  they  were  entitled  to  the 
possession  of  the  personal  property  sued  for,  or  that  such 
property  had  been  wrongfully  taken,  or  was  unlawfully  de- 
tained, by  the  appellants,  or  either  of  them.  These  alle- 
gations of  facts  were  essential  to  the  appellees'  cause  of 
action  against  the  appellants,  and  their  omission  from  the 
second  paragraph  of  the  complaint  was  fatal,  on  the  demur- 
rer thereto,  to  its  sufficiency  and  validity.  Baery.  Martin^ 
2  Ind.  229  ;  Ridenour  v.  Beekman,  68  Ind.  236  ;  Kt^ug  v. 
Herod,  69  Ind.  78. 

Other  objections  have  been  suggested  by  the  appellants* 
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counsel  to  the  suflSciency  of  the  second  paragraph  of  the 
complaint,  but  they  seem  to  us  to  be  the  proper  subjects  of 
*  motions  to  make  more  specific,  rather  than  of  a  demurrer  for 
the  want  of  facts.  We  need  not  and  do  not  consider  them, 
as  we  are  of  the  opinion,  for  the  reasons  given,  that  the 
court  erred  in  overi'uling  the  demurrer  to  said  paragraph 
of  complaint. 

The  judgment  is  i-eversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  demurrer 
to  the  second  paragraph  of  the  complaint,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


9190. 

The  State  v.  Quick. 

Cbimtkal  Li  aw. --Appeal  by  State. — Notice. —Under  section  152,  2  K.  S. 
187G.  p.  411,  notice  of  an  appeal  by  the  State  in  a  criminal  proceed- 
ing, served  on  ttie  defendant  in  a  county  other  than  that  wherein  the 
trial  occuiTed,  is  Insufficient. 

Fi-om  the  Elkhart  Circuit  court. 

D.  P.  Baldwin^  Attorney  General,  J.  S.  Drake,  J.  H. 
Baker,  J.  A.  S.  Mitchell  and  W.  W.  Thornton,  for  the 
State. 

J.  8.  Frazei\  W.  D.  Frazer,  W.  8.  Marshall,  L.  H. 
Haymond  and  L.  M.  Royse,  for  af)pellee. 

Elliott,  J. — ^The  appellee  was  prosecuted  and  acquitted 
upon  an  indictment  charging  him  with  a  felony.     The  trial 
was  had  in  the  county  of  Elkhart.     The  State  appeals,  and, 
the  appellee  has  filed  a  motion  to  dismiss  the  appeal. 
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The  appellee  insists  that  the  appeal  should  be  dismissed 
because  the  notice  provided  for  by  statute  was  not  given. 
Notice  was  served  upon  the  clerk,  and  also  upon  the  appellee^ 
in  Kosciusko  county,  by  the  sheriff  of  that  county.  The 
point  made  by  the  appellee  is,  that  the  notice  served  upon  a 
defendant  in  a  criminal  prosecution,  in  any  other  county 
than  that  in  which  the  case  was  tried,  is  insufficient,  and 
that  the  proper  method,  where  the  defendant  can  not  l)(^ 
found  in  such  county,  is  to  post  up  a  notice  for  three  week< 
in  the  clerk's  office.  The  statute  provides  that  appeals  nn\y 
be  taken  by  the  State,  and  requires  that  notice  shall  he 
served  upon  the  clerk,  and,  also,  ''upon  the  defendant,  if  ho 
can  be  found  in  the  county ;  if  not,  then  by  posting  up  a 
notice  three  weeks  in  the  clerk's  office."  2  R.  S.  187«)» 
p.  411,  sec.  152.  It  is  settled  that  the  appeal  must  be  taken 
in  the  manner  prescribed  by  statute,  and  that  the  notice 
constitutes  the  appeal.  McLaughlin  v.  Tlie  State^  66  Ind. 
193 ;  Buell  V.  The  State,  69  Ind.  125  ;  Winsetty.  The  StatCy 
54  Ind.  437.  The  statute  does  not  make  provision  for  serv- 
ing notice  upon  the  defendant  outside  of  the  county  in  which 
the  case  was  tried,  but,  upon  the  contrary,  makes  an  express 
provision  for  such  a  case,  by  requiring  that  three  weeks* 
notice  shall  be  posted  up  in  the  office  of  the  clerk.  The 
law  is  plain,  and  the  notice  served  upon  the  appellee  in 
Kosciusko  county  was  wholly  unauthorized.  The  State  had 
no  right  to  disregard  the  provision  of  the  statute  and  sub- 
stitute a  different  method  of  giving  notice  for  that  expressly 
prescribed. 

We  can  not  assent  to  the  doctrine  asserted  by  the  appel- 
lant that  it  is  sufficient  to  show  that  the  appellant  had  direct 
notice  of  the  appeal  sei*ved  upon  him,  although  served  in  a 
different  county  from  that  in  which  the  case  was  tried.  In 
such  a  case  as  the  present,  there  can  be  but  one  sufficient 
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method  of  giving  notice  of  an  appeal  by  the  State,  and  that 
is  the  one  expressly  prescribed  by  statute. 

Appeal  dismissed. 

Woods,  J.,  was  absent. 


♦•» 


No.  7504. 

McCracken  v.  Kuhn  et  al. 

73    149 

Judicial  ^kle,— Conveyance  to  Assignee  of  Heal  Estate  of  Bankrupt. —      }g  ^ 
Wife^s  Interest, — ^The  conveyance  of  an  adjudged  bankioipt^s  real  estate      .  ^'^  149 
by  the  register  to  the  assignee  in  bankruptcy  is  a  *' judicial  sale."  within      li48  674 
the  meaning  of  the  act  of  March  11th.  1875, 1  R.  S.  187C,  p.  554.  and  the 
inchoate  interest  of  the  wife  of  the  bankrupt  becomes  vested  as  soon  as 
such  conveyance  is  made. 

Sakr.— Partition  by  Wife.— Demand. ^Vnder  such  act  the  wife  may  main- 
tain an  action  for  partition  without  fli'st  making  a  demand  therefor 
of  the  purchaser  of  the  lands  at  a  judicial  sale. 

From  the  Knox  Circuit  Court. 

J.  C,  Denny  and  H.  BuimSy  for  appellant. 
W.  H.  DeWolfdAx^  8.  N.  Chambers^  for  appellees. 

NiBLACK,  C.  J. — ^This  was  an  action  for  partition.  At 
the  request  of  the  plaintiff,  the  court  which  tried  the  cause 
made  a  special  finding  of  the  facts  established  by  the  evi- 
dence, which  may  be  briefly  stated  as  follows : 

That,  on  the  13th  day  of  May,  1876,  one  Robert  Mc- 
Cracken was  the*  owner  in  fee-simple,  and  in  possession,  of 
the  land  described  in  the  complaint ;  that  at  that  time  Ella 
McCracken,  the  plaintiff,  was  the  wife  of  the  said  Robert, 
and  has  ever  since  continued  so  to  be ;  that,  on  said  13th 
day  of  May,  1876,  the  said  Robert  filed  his  voluntary  petition 
in  bankruptcy  in  the  District  Court  of  the  United  States  for 
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the  District  of  Indiana,  and  was  on  that  day,  upon  such 
petition,  adjudged  by  said  district  court  to  be  a  bankrupt; 
that,  on  the  16th  day  of  December,  1876,  John  W.  Ray,  as 
register  in  bankruptcy,  in  pursuance  of  the  bankrupt 
act,  executed  to  William  H.  H.  Beeson,  the  assignee  in 
bankruptcy  of  the  said  Robert,  a  deed  of  conveyance,  con- 
veying to  the  said  Beeson,  as  such  assignee,  all  the  inter- 
est and  estate  of  the  said  Robert  in  and  to  the  land  of 
which  partition  was  demanded ;  that  afterward,  on  the  4th 
day  of  September,  1877,  Bernhard  Kuhn  and  Hiram  A. 
Foulks,  the  defendants,  having  in  the  meantime  become  the 
purchasers  thereof,  said  land,  by  order  of  said  district  court, 
sitting  in  bankruptcy,  was  conveyed  by  the  said  Beeson,  as 
such  assignee,  to  said  Kuhn  and  Foulks ;  that  the  plaintiff 
made  no  proof  of  any  demand  upon  the  defendants  for  par- 
tition of  the  land  in  controversy  before  the  commencement 
of  this  action.  Upon  the  facts  thus  found  the  court  came 
to  conclusions  of  law  as  follows  : 

Firet.  That  the  sale  and  conveyance  of  the  land  in  suit 
by  Beeson,  as  such  assignee,  to  the  defendants,  as  above 
stated,  was  not  a  judicial  sale  w^ithin  the  meaning  of  the  a«t 
of  March  11th,  1875,  conceraing  certain  inchoate  interests 
of  married  women. 

Second.  That  the  provisions  of  that  act  apply  only  ta 
sales  made  under  some  judgment  or  decree  rendered  under 
the  authority  of  the  laws  of  this  State. 

Third.  That  before  an  action  for  partition  can  be  main- 
tained by  a  married  woman,  under  the  act  of  March  11th, 
1875,  supra^  a  demand  must  have  been  made  by  her  upon 
the  owner  or  owners  of  her  husband's  late  interest  in  the 
land  which  had  been  sold  at  a  judicial  sale. 

The  court,  therefore,  held  that,  upon  the  facts  as  found  by 
it,  the  plaintiff  was  not  entitled  to  have  partition  of  the  land 
in  dispute,  and,  over  her  exceptions  to  the  several  conclu- 
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gions  of  law  set  out  a^  above,  rendered  judgment  for  the  de- 
fendants. 

According  to  the  doctrine  of  the  very  carefully  considered 
ease  of  Roberts  v.  Shroi/er,  68  Ind.  64,  which  has  been 
decided  since  this  cause  was  tried,  the  conveyance  from  Ray, 
as  register,  to  Beeson,  as  assignee,  in  bankruptcy,  was  a 
judicial  sale  within  the  meaning  of  the  act  of  March  1 1th, 
1875,  and  the  inchoate  interest  of  Mrs.  McCracken  became 
a  vested  interest  as  soon  as  that  conveyance  was  made. 

The  question  as  to  whether  a  demand  for  partition  was 
necessary  before  the  commencement  of  this  suit  is  one,  per- 
haps, not  entirely  free  from  diflSculty,  but  we  have  reached 
the  conclusion  that  such  a  demand  was  not  necessary. 

The  1st  section  of  the  act  of  March  Uth,  1H75,  provides, 
*'That  when  such  inchoate  right  shall  become  vested,  under 
the  provisions  of  this  act,  such  wife  shall  have  the  right  to 
the  immediate  possession  thereof,  and  may  have  partition, 
ujx)n  agi*eement  with  the  purchaser,  his  heirs  or  assigns,  or 
upon  demand,  without  the  payment  of  rent,  have  the  same 
set  off  to  her."     Acts  1875,  Reg.  Sess.,  p.  178. 

The  proper  construction  of  this  provision  appears  to  us  to 
l)e,  that  when  the  wife  shall  be  unable  to  obtain  partition  by 
agreement  with  the  owner  of  the  lands  in  which  her  inchoate 
interest  has  become  so  vested,  she  mav  demand  to  have  her 
interest  set  off  to  her  by  the  instituticm  of  compulsory  pro- 
ceedings for  that  purpose,  thus  recognizing  her  right  to  im- 
mediate partition  as  well  as  to  immediate  possession. 

No  previous  demand  has  ever  been  held  to  be  necessary 
for  the  maintenance  of  an  ordinary  action  for  partition,  and 
we  are  unable  to  see  any  reason  for  believing  that  the  Legis- 
lature intended  to  establish  a  different  rule  in  cases  like  this. 

The  general  law  for  the  partition  of  lands,  2  R.  S.  1876, 
p.  343,  sections  9  and  18,  refers,  in  an  incidental  way,  to  a 
demand  for  partition,  as  the  equivalent  of  an  action  for  par- 
tition, and  it  is  in  that  sense,  we  think,  the  word  ^'demand" 
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is  used  in  the  provision  of  the  act  of  March  11th,  1875, 
above  quoted.  We  are,  therefore,  of  the  opinion  that  the 
court  below  erred  in  its  conclusion  that  the  plaintiff  was  not 
entitled  to  have  partition* upon  the  facts  as  found  by  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 


♦•♦ 


No.  6910. 

Kelly  v.  Northington  et  al. 

Evidence. — Expert,  — ^The  testimony  of  an  expert  as  to  the  relative  value 
of  the  labor  necessary  to  produce  a  crop,  to  that  which  is  requii-ed  to 
prepare  it  for  shipment  and  market  It,  in  an  action  by  plaintiff  for  one- 
half  of  the  proceeds  of  such  crop  raised  by  him  on  defendant's  lands.  Is 
immaterial,  and  no  error  is  committed  in  excluding  it. 

Same. —  Weight  of  Evidence,— The  Supreme  Court  will  not  disturb  a  find- 
ing where  there  was  evidence,  though  conflicting,  tending  to  sustain 
it  as  to  all  the  points  in  issue. 

From  the  Warrick  Circuit  Court. 

/.  8.  Moore,  D,  V,  Burns  and  C.  S.  Denny ^  for  appellant . 

NiBLACK,  C.  J. — ^This  was  a  suit  by  James  Northin£rton 
and  Jesse  W.  Northington,  against  John  B.  Kelly,  for  one- 
half  of  the  proceeds  of  a  crop  of  tobacco,  raised  by  the 
plaintiffs  on  the  defendant's  land,  and  was  commenced  be- 
fore a  justice  of  the  peace. 

The  defendant,  by  way  of  coimter-claim,  set  up  a  demand 
for  damages,  arising' out  of  the  contract  under  which  the  to- 
bacco was  raised,  and  for  labor  performed  in  the  cultivation 
of  the  tobacco.  I^])on  an  appeal  to  the  circuit  court,  and  a 
trial  by  the  court,  there  was  a  finding  and  judgment  for  the 
plaintiffs. 
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Questions  are  made  here  upon  the  exclusion  of  certain  ev- 
idence offered  at  the  trial,  and  upon  the  sufficiency  of  the 
evidence  to  sustain  the  finding  of  the  court. 

At  the  trial,  the  appellant  called  Ebenezer  Hart,  as  an  ex- 
pert, to  testify  as  to  the  relative  value  of  the  labor  neces- 
sary to  produce  a  crop  of  tobacco,  to  that  which  is  required 
to  prepare  the  tobacco  for  shipment,  and  for  its  shipment  to 
market,  but  the  court  refused  to  permit  the  witness  to  tes- 
-fcify  as  to  such  relative  value,  and  the  appellant  complains  of 
l:hat  refusal. 

In  what  respect,  however,  the  proposed  evidence  was 
xnaterial  to  the  matters  really  in  controversy  between  the 
parties  has  not  been  pointed  out,  and  an  examination  of  the 
record  ha»  failed  to  impress  us  with  its  materiality.  We  are, 
-therefore,  unable  to  see  that  the  appellant  was  injured  by 
its  exclusion. 

The  evidence  was  quite  conflicting  in  many  respects,  and 
it  cannot  be  said  that  the  finding  of  the  court  was  strongly 
supported  by  the  evidence ;  but,  as  to  all  the  points  at  issue 
bet^ireen  the  parties,  there  was  evidence  tending  to  sustain 
the  finding,  and  beyond  the  ascertahiment  of  that  fact  we 
not  required  to  consider  the  sufficiency  of  the  evidence. 
The  judgment  is  affirmed,  with  costs. 


♦•» 


No.  7759. 

Newman  v.  Perrill. 

^^QMTRACT. — Breach, — Damages.  —  Pleading.  —  Penalty.  —  Beal  Estate. — 
j^eseription. — Conveyance. — P.  executed  a  written  contract  to  X.,  where- 
to be  agreed  to  convey  to  him  certain  described  land  in  Hardin  coun- 
ty, ID-,  if  not  then  disposed  of  by  parties  with  whom  it  was  left  for 
4lispositioii ;  and  if  so,  in  lieu  thereof,  to  convey  to  N.*'one  hundred  and 
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8ixt>'  acres  of  land  in  any  one  of  the' following  counties  in  tlie  State  of 
Missouri,  viz. :  ♦  ♦  *  Now,  should  the  said  P.  fail  to  comply  with 
tlie  above  contract,  he  forfeits  the  sum  of  one  tliousand  dollars  to 
the  said  N."    Suit  by  N.  for  breaches  of  such  contract. 

Held^  that  such  sum  was  the  penalty  named  to  secure  a  performance  of 
the  contract  by  P.,  and  N.  could  only  recover  by  showing  a  failiu^ 
to  perform  and  a  loss  resulting. 

Heldy  also,  that  a  complaint  on  such  contract,  to  show  a  failure  of  per- 
formance in  respect  to  the  land  in  Hardin  county,  must  aver  that  it 
had  not  been  disposed  of  when  such  contract  was  executed. 

Held,  also,  that  the  right  to  demand  a  conveyance  of  the  land  in  Missouri 
could  not  be  enforced,  as  the  contract  with  refei-ence  tliei-eto  was  in- 
v«alid  for  want  of  a  description. 

Tractice.— Demurrer.— Motion  in  An^est.— Judgment, — ^A  court  does  not, 
by  ruling  wrongly  upon  demuiTers,  preclude  itself  from  afterward 
ruling  rightly  upon  a  motion  in  an*est  of  judgment.  It  is  tiie  duty  of 
the  court  not  to  pennit  a  judgment  upon  a  complaint  so  clearly  insuffi- 
cient as  to  afford  no  foundation  therefor. 

Same.— Pleading.— VeMict.— A  pleading  will  be  sustained  after  verdict 
by  every  reasonable  intendment  that  can  be  made  from  the  facts 
pleaded ;  but  the  absence  of  an  essential  allegation  can  not  be  cured 
thereby. 

From  the  Boone  Circuit  Court. 

A.  J.  Palmer^  J.  W.  Sc/nick  and  F.  M.  Charlton^  for 
appellant. 

H.  W.  Harnngiouj  A.  G.  Howe  and  J.  W.  Clements^  for 
appellee. 

Elliott,  J. — The  questions  presented  by  this  appeal  tfrise 
upon  the  ruling  of  the  court  sustaining  the  appellee's  motion 
in  arrest  of  judgment.  The  complaint  is  based  upon  the 
following  written  contract,  viz. : 

"ZiONSViLLE,  Ind.,  March  24th,  1877. 

'*If  an  eiffhtv-acre  tract  of  land  described  as  follows: 
The  north  half  of  the  northeast  quarter  of  sex!tion  four  (4), 
township  eleven  (11)  south,  of  range  eight  east,  located  in 
Hardin  county.  111.,  be  not  disposed  of  at  this  date — said 
land  being  placed  in  the  hands  of  a  party  for  disposal — ^then 
J.  A.  Perrill  a«:rees  to  make  to  J.J.  Newman  a  warranty 
deed  for  above  described  land.   If,  however,  it  is  negotiated 
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and  bai'gained  to  other  pailies,  in  whose  hands  it  was  left 
for  disposition,  then,  in  lieu  of  this,  the  said  J.  A.  PeiTiU 
agrees  to  deed  to  the  said  J.  J.  Ne^vnian  one  hundred  and 
sixty  acres  of  land  in  any  one  of  the  following  counties  in 
the  State  of  Missouri,  viz. :  Wayne,  Butler,  Shannon,  Car- 
ter, Reynolds  or  Taney.  Deed  to  be  warranty.  The  above 
conti'act  is  made  and  given  to  satisfactorily  arrange  and  ad- 
just a  difficulty  between  Jasper  Jones,  J.  J.  Newman  and 
Henry  Gushing.  Now,  should  the  said  Pemll  fail  to  com- 
ply -with  the  above  contract,  he  forfeits  the  sum  of  one  thou- 
sand dollai's  to  the  said  J.  J.  Newman ;  otherwise  it  is  null 
&nd  void.     Land  to  be  furnished  in  ninety  days. 

'^J.  A.  Perrill." 

There  are  no  allegations  in  the  complaint  that  in  any  wise 
assist  in  the  construction  of  the  contract,  and  it  must  be 
construed  as  it  is  written,  without  any  aid  from  extrinsic 
matters.  It  is  not  alleged  that  the  land  in  Hardin  county, 
Illinois,  had  not  been  disposed  of  at  the  time  the  contract 
nv-as  executed.  The  breach  assigned  is  that  the  appellee 
failed  to  convey  the  land  in  Hardin  county,  or  to  convey 
the  land  in  Missouri,  or  to  pay  the  appellant  the  sum  of  one 
thousand  dollars,  or  any  part  thereof. 

The  appellant  in  his  original  brief  insists  that  the  contract 
sued  on  should  be  deemed  a  promise  to  pay  the  sum  of  one 
thousand  dollars,  with  the  privilege,  if  exercised  within 
ninety  days,  of  paying  by  the  conveyance  of  property.  The 
contract  will  not  hear  any  such  construction.  The  sum  of 
one  thousand  dollars  is  the  penalty  named  in  the  bond  to 
secui-e  the  performance  of  the  acts  which  the  obligor  under- 
took to  perform.  The  obligee  can  only  recover  by  showing 
the  failure  to  perform  and  loss  resulting. 

The  complaint  does  not  show  a  failure  of  performance 
in  respect  to  the  land  in  Hardin  county,  Illinois,  for  the 
reason  that  it  does  not  aver  that  the  land  had  not  been 
<Usposed  of  when  the  contract  was  executed.     The  appel- 
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lee  did  not  undeitake  to  convey  this  land  unconditionally, 
but  only  upon  condition  that  it  had  not  been  disposed  of 
by  the  party  in  whose  hands  it  had  been  placed. 

The  right  to  demand  a  conveyance  of  lands  in  Missouri 
■can  not  be  enforced.  The  contract  is  one  v^'hich  the  statute 
of  frauds  requires  shall  be  in  writing,  and,  as  there  is  no  real 
estate  at  all  described,  the  contract  is  not  valid.  There  is 
no  attempt  at  description,  and  there  is^  therefore,  no  con- 
tract for  the  convej'ance  of  lands.  As  the  contract  is  in- 
valid, there  can  be  no  right  of  action  grounded  upon  it. 
Dingnian  v.  Kelly ^  7  Ind.  717  ;  Baldioin  v.  Kerlin,  46  Ind. 
426  ;  Miller  v.  Campbell,  52  Ind.  125. 

Appellant  argues  that,  as  the  court  had  overruled  demur- 
rers to  the  complaint,  it  could  not  afterguards  rightfully  sus- 
tain a  motion  in  airest.  We  do  not  think  that  the  court,  by 
ruling  wrongly  upon  the  demurrers,  precluded  itself  from 
afterwards  ruling  rightly  upon  the  motion  in  an-est.  If, 
when  the  motion  was  presented,  the  court  deemed  the  com- 
plaint so  clearly  bad  as  not  to  be  sufficient  to  sustain  a  judg- 
ment, it  was  right  to  arrest  the  proceedings  at  that  stage, 
notwithstanding  the  fact  that  at  an  earlier  stage  the  court 
had  entertained  a  different  opinion. 

A  complaint  fatally  defective  is  vulnerable  to  attack,  even 
upon  appeal,  and  there  can  certainly  be  no  en*or  in  declar- 
ing a  fatally  defective  complaint  bad  on  motion  in  an-est,  al- 
though demurrers  may  have  been  previously  overruled.  It 
is  the  duty  of  the  court  not  to  permit  a  judgment  to  be  en- 
tered upon  a  complaint  which  is  so  clearly  insufficient  as  to 
afford  the  judgment  no  foundation.  There  can  be  no  valid 
judgment  without  a  sufficient  complaint,  and,  where  a  party's 
-complaint  is  incurably  bad,  he  can  not  justly  complain  of 
any  ruling  which  prevented  him  from  obtaining  a  judgment 
based  upon  it. 

We  are  not  unmindful  of  the  doctrine  that  there  are  many 
defects  which  are  aided  by  a  verdict,  nor  have  we  any  ineli- 


NOVEMBER  TERM,  1880.  157 


Newman  c.  Perrill. 


natioQ  to  narrow  that  doctrine.     But  it  is  not  every  defect 
that  a  vei-dict  will  cure.    The  pleading  will,  after  verdict,  be 
s>usta]ued  by  every  reasonable  intendment  that  can  be  made 
from  the  facts  pleaded.     Chittysays:  "The  particular  thing 
%vhich  is  presumed  to  have  been  proved  must  always  be  such  as 
can  be  implied  from  the  allegations  on  the  record,  by  a  fair  and 
reasonable  intendment."     1  Chitty  PI.  705.     In  Crawford 
V.   Orockettj  55  Ind.  220,  a  motion  in  aiTest  was  held  to  have 
been  rightly  sustained,  because  the  complaint,  which  sought 
to  enforce  a  mechanic's  lien,  did  not  aver  that  the  materials 
wei-e  f  uniished  for  the  building,  although,  in  every  other  re- 
si^ect,  the  complaint  was  sufficient.     In  Heddeiis  v.  Voting' 
love^  46  Ind.  212,  it  was  held  that  a  complaint  which  failed 
to  aver  a  demand,  in  a  case  where  a  demand  was  essential  to 
the  cause  of  action,  was  bad  on  a  motion  in  arrest.     To  the 
sa^me  effect  is  the  case  of  Piersew.  TJtomtony  44  Ind.  235. 
In  JlcJVIillen  v.  Teirell^  23  Ind.  163,  it  was  held  that,  where 
the    complaint  pleaded  a  contract,  void  by  the  statute  of 
frauds,  a  motion  in  arrest  ought  to  have  been  sustained.    In 
Sharpe  v.  Clifford^  44  Ind.  346,  a  motion  in  arrest  pre- 
vailed against  a  complaint  seeking  to  enforce  a  mechanic's 
lieu,  for  the  reason  that  the  complaint  did  not  allege  that 
notice  of  intention  to  hold  a  lien  had  been  tiled  within  the 
time  pi-eseril^d  by  law.    It  was  there  said  :  * 'There  is  no  al- 
leviation touching  the  question  whether  the  notice  was  filed 
ivithin    the  time  required  by  the  statute ;  consequently,  we 
can  not  infer  that  there  was  any  proof  on  the  subject.     The 
rule  that,  where  a  fact  is  alleged,  though  so  defectively  that  the 
pleading  would  be  demurrable,  such  defect  may  be  cured  by  a 
verdict,  and  a  motion  in  arrest  defeated,  does  not  apply  iu 
this  case.     There  is  no  averment  on  the  subject."     The  Ian- 
*rtui<^e  of  the  court  quoted  applies  with  great  force  to  the  case 
in  hand.     There  is  not  even  an  intimation  that  Peiriirs  land 
had  not  been  disposed  of  when  the  contract  was  executed. 
There  is  no  fact  stated,  nor  any  allegation  made,  from  which 
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any  such  intendment  can  be  drawn.  The  complaint  is  entirely 
silent  upon  that  subjjjct ;  not  one  word  is  said  upon  it.  There  is 
not  even  a  hint,  much  less  a  substantive  statement,  authoriz- 
ing the  intendment  that  Perrill's  agent  had  not  disposed  of 
the  Hardin  county  land. 

Theve  can  be  no  doubt  as  to  the  meaning  of  the  contract. 
Perrill  undertook  to  convey  the  land  in  Hardin  county  ouly 
on  one  contingency,  and  that  was  that  it  had  not  been  dis- 
posed of.  He  did  not  undertake  to  convey  unconditionally, 
but,  upon  the  contrary,  explicitly  provides  that  in  one  case 
only  will  he  agree  to  convey,  and  that  case  is,  to  borrow  the 
language  of  the  contract,  *'if  it  be  not  disposed  of  at  this 
date — said  lands  being  placed  in  the  hands  of  a  party  for  dis- 
posal." To  make  Sk  pnma  facie  case, — ^and  all  complaints 
must  do  that  or  be  adjudged  bad, — it  was  necessar}^  that  the 
complaint  should  aver  that  the  Hardin  county  land  had  not 
been  disposed  of.  Certainly  it  was  necessary  to  state  some 
fact  from  which  it  could  be  reasonably  inferred. 

We  hold  the  complaint  bad  so  far  as  concerns  the  Hardin 
county  land,  because  it  does  not  state  some  fact  or  facts, 
from  which  it  can  be  inferred  that  the  land  had  not  been 
disposed  of  when  the  contract  was  entered  into.  We  do  not 
l)ronounce  against  it  because  of  defective  allegations,  or  in- 
fiuf&cient  statements,  but. because  there  is  a  complete  and 
absolute  absence  of  all  facts  and  all  allegations  upon  that 
subject.  If  there  were  any  facts  or  statements,  upon  which 
we  could  found  an  intendment  in  favor  of  the  pleading,  we 
should  unhesitatingly  declare  that  the  jnotion  in  arrest 
ijhould  not  be  allowed  to  prevail. 

Judgment  affirmed. 
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Smith  v.  Beakd  et  al. 

IffAKRiKD  Woman.— Contract  o/,  Before  Marriage, — Separate  Property. — 
J^enonal  Judgment, — Statute  Construed, — Section  3, 1  R.  S.  1S76,  p.  550, 
provides  for  and  authorizes  a  pei*sonal  judgment  against  a  married 
ivoman  upon  lier  contract  made  before  marriage,  to  be  levied  of  her 
property  only,  then  owned  or  thereafter  acquired  by  her. 

3amk. — Subsequent  Coverture. — JSeal  Estate  by  Virtue  of  Previous  Mar- 
riage.— Descent. — Ezeaition,  — Where  real  estate  has  descended  to  a 
nvonian  by  viitue  of  a  previous  marriage,  and  such  woman  subse- 
^qaently  marries  again,  such  real  estate  can  not,  under  section  18  of 
the  law  of  descents,  be  levied  upon  and  sold  on  execution  against  her 
cluring  her  subsequent  coveiture. 

From  the  Johnson  Circuit  Court. 
2T.   W.  Woollen^  for  appellant. 

HowK,  J. — This  was  a  suit  by  the  appellee  John  Beard, 
Against  his  co-appellees,  Joseph  Speigle  and  others,  for  the 
partition  of  certain  real  estate,  particularly  described,  in 
.Johnson  county.  After  the  commencement  of  the  action, 
upon  the  application  of  the  appellant,  Maria  Smith,  she  was 
admitted  as  a  defendant  in  the  suit,  and  she  filed  what  was 
<;alle<l  an  answer,  but  wjis,  in  fact,  a  counter-claim  or  cross 
<;onip1aiiit,  against  the  appellee  Beard,  the  plamtiff  below, 
demanding  aflSrmative  relief  therein. 

The  appellee  Beard  demurred  to  the  appellant's  cross 
complaint,  for  the  want  of  suflScient  facts  therein,  which  de- 
murrer was  sustained  by  the  court,  and  to  this  decision  the 
appellant  excepted.  She  then  answered  the  complaint  by  a 
general  denial  thereof.  The  trial  of  the  cause  by  the  court 
resulted  in  a  final  judgment  of  partition,  as  prayed  for  in 
the  complaint. 

The  only  eiTor  assigned  by  the  appellant  in  this  court  is 
the  decision  of  the  circuit  court  in  sustaining  the  demuiTcr  to 
hei"  aflSanative  answer,  or  cross  complaint. 

The  appellant,  Maria  Smith,  alleged,  in  substance,  that  the 
appellee  John  Beard  claimed  to  own  the  land  mentioned  in 
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his  complaint,  by  virtue  of  a  deed  to  him,  from  Calvin  Webb 

and  wife,  dated  on  the day  of ,  187- ;  that  said 

Webb  obtained  his  title  to  said  land  by  deed  from  the 
sheriff  of  said  Johnson  county,  on  a  sale  made  under  a  judg- 
ment against  Ambrose  Smith  and  said  Maria  Smith,  the  ap-- 

pellant,  which  deed  was  dated  on  the day  of ^,  187—, 

and  copies  of  the  two  deeds  were  therewith  filed.     And  the 

appellant  averred  that,  on  the day  of  ,  1863, 

Philip  I.  Speigle,  then  the  husband  of  the  appellant,  died, 
leaving  surviving  him  the  appellant,  his  widow,  and  the  other 
defendants  to  this  suit,  his  children  and  heirs  at  law,  who 
were,  also,  her  children ;  that,  at  the  time  of  his  death,  the 
said  Philip  I.  Speigle  was  seized,  in  fee  simple,  of  the  lands 
in  the  complaint  mentioned ;  that  afterward,  and  while  the 
appellant  was  sole,  and  remained  the  widow  of  said  Philip, 
to  wit,  on  January  2d,  1865,  she  executed  to  one  Moses  R* 
Gilmore  her  certain  promissory  note  for  $141,  due  one  day- 
after  date ;   that  afterward,  on  the  day  of , 

1868,  the  appellant  intermarried  with  Ambrose  Smith,  who 
had  since  been,  and  then  was,  her  husband  ;  that,  before  her 
said  second  maiTiage,  the  appellant  had  paid  to  said  Gil- 
more,  on  said  note,  all  thereof  but  $25 ;  that  afterward, 
and  while  the  appellant  was  the  -wife  of  said  Ambrose  Smith, 
the  said  Gilmore  having  transferred  her  said  note  to  one 
Calvin  F.  Webb,  he,  the  said  Webb,  brought  suit  thereon 
against  her  and  her  husband,  Ambrose  Smith,  before  a  jus- 
tice of  the  peace  of  said  Johnson  county,  and  recovered  a 
judgment  against  her  and  her  said  husband,  on  said  note,  for 
the  sum  of  $38.74  and  costs,  to  be  executed  without  relief 
from  valuation  or  appraisement  laws  ;  that  the  said  Calvin  F. 
Webb,  having  obtained  a  return  of  nulla  bona  to  an  execu- 
tion issued  to  a  constable,  took  a  transcript  of  said  judgment 
and  filed  the  same  in  the  clerk's  office  of  the  court  below, 
and  obtained  thereon  an  execution  directed  to  the  sheriJBE  of 
said  county,  who,  by  virtue  thereof,  levied  upon  and  sold 
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the  appellant's  interest  in  said  land,  and  the  same  not  hav- 
ing been  redeemed  within  one  year  from  said  sale,  to  wit,  on 

the day  of ,  1874,  the  said  sheriff  executed  a  deed 

to  the  said  Calvin  F.  Webb,  who  was  the  purchaser  at  said 
8ale,  for  all  the  interest  of  the  appellant  in  said  land,  and 
the  said  Calvin  F.  Webb  afterward  conveyed  the  title  thus 
obtained  to  the  appellee  John  Beard. 

And  the  appellant  further  said  that  the  said  judgment 
and  proceedings  before  the  said  justice  of  the  peace  showed 
that  at  the  time  of  the  institution  of  said  suit,  and  of 
the  rendition  of  said  judgment,  she,  the  appellant,  was  a 
married  woman,  and  that,  by  reason  thereof,  no  personal 
judgment  could  be  rendered  against  her,  and  the  same  was 
void.  Wherefore  the  appellant  demanded  judgment  against 
the  appellee  John  Beard,  the  plaintiff  below,  that  he  should 
not  have  and  maintain  his  said  action  for  partition,  etc.,  and 
for  all  other  proper  relief. 

It  is  proper  that  we  should  note  the  fact,  in  the  outset  of 
our  examination  of  the  questions  presented  for  om*  decision, 
that  the  appellee  John  Beard  has  not  favored  this  court 
with  any  brief  or  argument  in  support  of  the  decision  of  the 
circuit  court  in  his  favor. 

In  his  complaint  for  partition,  the  appellee  Beard  claimed 
to  be  the  owner  in  fee  simple  of  the  undivided  one-third  of 
the  land  described  therein,  being  the  same  interest  which 
descended  to  the  appellant,  as  widow,  upon  the  death  of 
her  first  husband,  Philip,!.  Speigle.  The  appellant's  coun- 
sel claims  that,  in  her  answer  or  cross  complaint,  the 
appellant  showed  two  objections  to  the  plaintiff*  s  right  or 
claim  of  title,  as  follows : 

*'l.  That  the  land  descended  to  her  from  her  former 
husband  as  her  third,  under  the  statute,  and  that  it  was  sold 
on  a  judgment  rendered  against  her,  during  her  second  cov- 
erture, she  being  still  married  at  the  time  of  the  sale,  and 

having  children  by  her  former  husband  ; 
Vol.  73.— 11 
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*<2.  That  the  record  of  the  judgment  showed  that  she 
was  a  married  woman  at  the  time,  and  that  a  personal  judg- 
ment was  rendered  against  her." 

In  his  brief,  counsel  says:  ^<As  to  the  second  question 
raised  by  the  answer,  I  have  but  little  to  say,  but  think  the 
rule  is  this :  Where  the  plaintiff  does  not  show  that  the  de- 
fendant is  a  married  woman,  she  must  set  it  up ;  where  it  is 
disclosed  in  either  way,  judgment  can  only  go  against  her 
separate  property."  In  support  of  his  view  of  the  rule  in 
such  cases,  counsel  has  cited  section  3  of  **An  act  touchinsr 
the  marriage  relation  and  liabilities  incident  thereto,"  ap- 
proved May  31st,  1852.  This  section  provides  that  "When 
any  woman,  against  whom  any  liability  exists,  shall  marry, 
and  has  or  acquires  lands,  judgment  on  such  liability  may 
be  rendered  against  her  and  her  husband  jointly,  to  be  levied 
of  such  lands  only."  1  R.  S.  1876,  p.  550.  It  seems  to 
us  that  this  section  of  the  statute  does  not  support  the  view 
of  counsel,  in  regard  to  the  judgment  which  maybe  rendered 
against  a  married  woman,  upon  her  contract  executed  before 
her  marriage.  On  the  contrary,  we  think  that  this  section, 
fairly  construed,  provides  for  and  authorizes  a  personal  judg- 
ment against  a  married  woman  upon  her  contract  made 
before  her  marriage,  to  be  levied  of  her  property  only,  then 
owned  or  thereafter  acquired  by  her.'  We  are  of  the  opin- 
ion, therefore,  that  the  judgment  against  the  appellant, 
described  in  her  answer  or  cross  complaint,  was  legal  and 
valid,  and  not  void  on  account  of  her  coverture. 

As  to  the  first  objection  raised  by  the  answer  or  .cross 
complaint  to  the  plaintiff's  right  or  claim  of  title,  counsel 
claims  in  argument  that  the  case  of  Schlemmer  v.  Rosder^ 
59  Ind.  326,  is  decisive  of  the  question  presented,  in  the  ap- 
pellant's favor,  and  in  this  respect  we  fully  agree  with  the 
claim  of  counsel.  In  the  case  cited,  it  was  held  by  this  court 
that,  under  the  provisions  of  section  18  of  the  law  of  de- 
scents, where  real  estate  has  descended  to  a  woman  by  virtue 
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<»f  her  marriage  with  a  deceased  husband,  and  such  woman 
subsequently  marries  again,  the  real  estate  so  held  by  her  can 
not  be  levied  upon  and  sold  on  execution  against  her,  during 
ier  subsequent  coverture.  We  adhere  to  the  rule  thus  laid 
down  as  being,  we  think,  the  safer  and  wiser  one,  under  the 
restrictive  provisions  of  said  section  18  of  the  law  of  de- 
scents. 

Applying  this  rule  to  the  case  at  bar,  it  seems  to  us  that 
the  facts  alleged  by  the  appellant  in  her  answer  were  suffi- 
i'ient,  if  true,  and  the  demurrer  admitted  their  truth,  to  show 
that  the  plaintiff  below,  John  Beard,  had  no  valid  right  or 
claim  of  title  to  the  interest  in  the  land,  which  had  descended 
to  the  appellant,  as  widow,  from  her  deceased  former  hus- 
band, and  was  held  by  her  during  her  subsequent  coverture,  at 
the  times  of  the  sheriff's  levy,  sale  and  conveyance  thereof. 

We  are  of  the  opinion,  therefore,  that  the  court  erred  in 
sostaining  the  demurrer  of  the  appellee  Beard  to  the  ap- 
pellant's answer  or  cross  complaint. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee  John 
Beard,  and  the  cause  is  remanded  with  instructions  to  over- 
rule his  demurrer  to  the  appellant's  answer,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


••» 
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Bunnell  v.  Bunnell. 

Will. — Evidenec^'Estrinsic  evidence  is  not  admissible  to  alter,  detract 
from  or  add  to  the  terms  of  a  will ;  nor  is  parol  evidence  admissible  to 
correct  a  snpposed  mistake  in  a  will. 

Same. — Purchase  of  Legatee's  Interest, — Agreement, — Parol  evidence  of  an 
agreement  to  purchase  the  interest  of  a  legatee  in  a  testator's  estate 
does  not  tend  to  contradict  or  vary  the  terms  of  the  will,  even  though 
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such  agreement  involves  a  release  from  an  obligation  imposed  by  the 
will  upon  such  purchaser. 
SAME.^Belease  of  Legacy. ^A  legatee  may  release  another  from  the  pay- 
ment of  the  legacy,  although  payment  be  expressly  charged  upon  the 
land  devised  to  the  person  charged  with  its  payment. 

From  the  Clinton  Circuit  Court. 

J,  A.  Steiriy  J.  Claybaugh  and  B.  K.  Higinbothamy  for 
appellant. 

L.  McClurg  and  J,  V.  Kent^  tot  appellee. 

Elliott,  J. — ^Appellant  was  the  plaintiff  below.  He  sets 
out  in  his  complaint  a  will  executed  by  Noah  Bunnell,  de- 
ceased, the  father  of  the  parties  to  this  action.  Item  1st  be- 
queaths to  the  testator's  wife  the  rents  and  profits  of  all  his^ 
real  estate  ;  and  item  2d,  all  his  personal  property.  Item  3d 
is  the  one  upon  which  this  controversy  arises,  and  is  as  fol- 
lows :  **3d.  In  consideration  of  the  advances  made  to  my 
children,  and  the  payments  to  be  made  by  my  son  Noah  Livy 
Bunnell,  after  my  decease,  to  equalize  the  proceeds  of  my 
estate  among  all  my  dear  children,  I  will  and  bequeath  to 
my  youngest  son,  Noah  Livy  Bunnell,  ail  my  real  estate,  on 
condition  that  he  will  pay  and  satisfy  my  son  Seneca  Bun- 
nell the  sum  of  one  thousand  five  hundred  doUare  in  one  year 
from  my  decease  and  the  decease  of  my  beloved  wife  ;  and 
that  my  two  sons,  Daniel  James 'and  Seneca,  pay  to  my 
daughter,  Harriet  Chaney,  the  sum  of  two  hundred  dollars  in 
one  year."  The  complaint  alleges  that  the  testator  died  the 
owner  of  the  lands  described  in  item  1st ;  that  his  widow 
took  under  the  will :  that  she  died  on  the  27th  dav  of  Julv, 
1876 ;  that  since  her  death  Noah  L.  Bunnell  has  been  the 
owner  of  said  lands  under  said  will,  and  in  possession  there- 
of ;  that  more  than  a  year  has  elapsed  since  ttie  death  of  the 
said  widow ;  that  demand  has  been  made  of  said  Noah  L. 
Bunnell  for  the  sum  of  $1,500,  and  that  he  wholly  failed  and 
refused  to  pay  said  sum  or  any  part  thereof. 

The  first  question  which  the  record  presents  arises  upon 
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the  ruling  of  the  court  upon  appellant's  demurrer  to  the 
iimended  second  paragraph  of  appellee's  answer.   This  para- 
^ph  admits  the  allegations  of  the  complaint,  but  endeav- 
ors to  avoid  them  by  affirmative  matter.     The  substantive 
allegations  of  the  paragraph  under  mention  may  be  thus 
summarized :     At  the  time  of  the  execution  of  the  will,  ap- 
pellee had  advanced  appellant  $1,500,  which  was  paid  by  ap- 
pellee, and  received  by  the  appellant,  as  an  advancement  upon 
b\s  interest  in  the  father's  estate;  that  the  advancement 
^^as  made  pm*suant  to  a  contract  previously  entered  into  be- 
tween the  parties,  in  which  appellee  had  agreed  to  give,  and 
appellant  to  accept,  $3,000  for  all  his  right  and  interest  in 
the  said  testator's  estate ;  that,  at  the  time  of  the  execution 
of  the  will,  there  was  due  from  appellee  upon  such  contract 
$1,500 ;  that  the  testator  knew  of  said  contract  and  advance- 
ment of  $1,500  by  appellee,  and  that,  for  the  purpose  of 
compelling  the  carrying  out  of  the  said  contract,  incorporated 
in  his  will  the  provisions  of  item  3d.     It  is  also  averred,  in 
conclusion,  that  the  appellee  paid  to  appellant  the  said  sum 
of  $1,500  ;  **that  it  is  the  siim  which  would  be  due  the  ap- 
pellant, if  said  contract  was  carried  out  according  to  the  terms 
thereof;"  and  that  the  said  payment  was  made  since  the 
execution  of  the  will. 

The  second  question  presented  arises  upon  the  ruling  on 
the  demurrer  to  the  third  paragraph  of  appellee's  answer. 
This  paragi*aph  is  very  similar  to  the  second.  In  two  par- 
ticulars it  differs  from  it.  The  first  point  of  difference  is 
that  the  third  paragraph  avers  that  the  testator  was  a  paily 
to  the  contract  wherein  appellant  sold  his  interest  to  appel- 
lee. The  second  point  of  difference  is  that  the  allegation  of 
payment  in  the  third  paragraph  is  much  more  full  and  ex- 
plicit than  in  the  second.  We  quote  the  averment  of  the 
third  paragraph,  as  to  payment:  '* Defendant  further  avers 
that,  at  the  time  of  the  payment  of  said  fifteen  Hundred  dol- 
lars, plaintiff  well  knew  of  the  existence  and  contents  of  said 
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will ;  also,  that  defendant  was  paying  said  sum  in  dischai'ge' 
of  his  obligation  created  by  said  will,  and  plaintiff  then  and 
there  so  received  and  accepted  the  same." 

Appellant  contends  that  both  of  these  paragraphs  were 
bad,  and  that  the  demurrers  ought  to  have  been  sustained. 
It  is  said  that  they  are  bad  because  they  attempt  to  vary  the 
provisions  of  the  will  by  parol.  The  appellant  is  unquestion- 
ably connect  in  saying  that  extrinsic  evidence  is  not  admissi- 
ble to  alter,  detract  from,  or  add  to,  the  terms  of  a  will. 
It  is  also  true  that  parol  evidence  is  not  admissible  to  cor- 
rect a  supposed  mistake  in*  a  will.  The  case  of  McAlisier 
V.  Butterfield^  31  Ind.  25,  affords  a  very  striking  illustration 
of  this  rule.^  The  answers  contain  allegations  which  do 
seem  to  trench  upon  the  rule  referred  to,  but,  independently 
of  these  allegations,  we  think  a  defence  is  stated.  What  is 
stated  in  the  answers,  as  to  the  knowledge  and  intent  of  the 
testator,  may  be  rejected  as  surplusage,  and  a  valid  defence 
will  remain.  Rejecting  all  such  matters,  we  find  these  ma- 
terial facts :  That  appellant  agreed  to  sell  to  appellee  all 
his  interest  in  the  estate  of  the  father  for  $3,000 ;  that,  on 
this  contract,  $1,500  was  paid  before  the  execution  of  the 
will,  and  the  remainder  after  its  execution ;  and  that  the 
last  payment  was  made  in  discharge  of  the  obligations  im- 
posed upon  appellee  by  the  will.  It  thus  appears  that  there 
was  a  contract,  that  it  was  fully  performed  by  the  appellee> 
and  that  this  performance  was  accepted  by  the  appellant. 
Having  accepted  performance  of  this  contract,  as  the  de- 
murrer admits  the  appellant  did,  the  latter  is  not  in  a  situa- 
tion to  demand  the  legacy  bequeathed  by  the  will,  in  addition 
to  the  $3,000  already  paid  to,  and  received  by,  him  for  his 
right  and  interest  in  the  estate  of  his  father.  The  will  is  not 
affected  by  such  a  contract  and  its  performance.  The  obli- 
gation imposed  by  the  testator  is,  however,  extinguished. 

It  is  argued  Avith  ability  and  earnestness,  that  the  answers^ 
are  bad  because  they  set  up  an  erroneous  construction  of  the 
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will.    Counsel  are  right  in  affirming  that  an  answer  is  bad 
which  alleges  as  a  defence  a  construction  which  the  instru- 
ment will  not  bear.     There  are  some  poilious  of  the  answers 
under  examination  which  deserve  the  censure  which  counsel 
bestow  upon  them,  but  there  are  also  the  material  facts, 
already  mentioned,  directly  stated,  and  fully  admitted  by  the 
demurrers,  which,  in  our  judgment,  make  the  answers  good. 
The  ruling  denying  a  new  trial  is  assigned  for  eiTor.    Com- 
plaint is  made  of  the  action  of  the  court  in  admitting  evi- 
dence of  the  agi'eement  of  appellee  to  purchase  the  interest 
of  appellant  in  the  estate  of  their  father.   In  this  ruling  there 
was  no  error.     The  evidence  did  not  contradict,  vary  or  alter 
the  terms  of  the  will.   The  agreement  proved  was  altogether 
distinct  from,  and  independent  of,  the  will  of  Noah  Bun- 
nell.    It  is  true,  as  appellant  contends,  that  the  evidence 
could  not  alter  the  provisions  of  the  will,  but  this  does  not 
prove  it  to  have  been  incompetent.     It  was  competent,  not 
for  the  purpose  of  varying  the  will,  but  for  the  purpose  of 
showing  a  contract  between  appellant  and  appellee,  whereby 
the  latter  acquired  the  interest  of  the  former  in  his  father's 
estate  and  a  release  from  the  obligation  imposed  by  the 
father's  will.     Nor  was  the  evidence  competent  for  the  pur- 
pose of  construing  the  will,  althQugh  there  are  cases  where 
it  is  proper  to  prove  the  surrounding  circumstances ;  but  it 
was  competent  for  the  purpose  of  showing  an  extinguish- 
ment of  the  liability  imposed  upon  the  appellant  by  his 
father's  will.     It  was  proper  to  prove  the  contract,  perform- 
ance and  acceptance ;  and,  when  this  was  satisfactorily  done, 
the  appellant  was  released  from  payment  of  the  sum  charged 
upon  the  real  estate  devised  to  him.   The  legatee  had  a  right 
to  sell,  and  the  appellee  a  right  to  buy,  the  legacy ;  and,  if 
the  former  entered  into  a  contract  fully  extinguishing  such 
legacy,  his  rights  were  gone  as  soon  as  the  appellee  had  fully 
performed  his  part  of  the  contract.     It  can  not  be  doubted 
that  a  legatee  may  release  another  from  payment  of  the 
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legacy,  although  payment  be  expressly  chai^d  upon  the 
land  devised  to  the  person  charged  with  the  payment  of  the 
legacy. 

It  is  vigorously  insisted  that  the  verdict  is  not  sustained 
by  the  evidence.  We  have  carefully  read  the  evidence,  and 
have  found  some  evidence  sustaining  the  verdict,  although  it 
is  not  of  the  most  satisfactory  character.  The  evidence  is 
not,  it  is  plain,  very  fully  stated  in  the  bill  of  exceptions, 
and  we  can  not  secure  as  full  an  appreciation  of  its  force 
and  effect  as  the  court  and  jury  who  tried  the  cause ;  there- 
fore, we  deem  it  better  to  allow  their  conclusion  to  remain 
undisturbed. 

Judgment  affirmed. 


•  •» 
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166      ji  Practice. — Answers   to   Interrogatories, — Verdict, — Judgment  Nan    Oft- 

8tante,—Bttl  of  Exceptions, — Supreme  Court, — ^An  exception  to  the  rul- 
ing upon  a  motion  for  judgment  upon  answers  to  special  interroga- 
tories, not^vithstanding  the  general  verdict,  presents  such  question  to 
the  Supreme  Court  without  any  bill  of  exceptions. 

Negligence. — Rattrohd, — Bate  of  Speed  of  Trains, — In  an  action  by  the 
administrator  of  a  decedent  against  a  milroad  company  for  causing 
his  death  at  a  railroad  crossing,  by  negligently  running  a  train  of  cars 
over  sucli  crossing,  the  rate  of  speed  of  such  train,  in  connection  with 
other  circumstances,  may  be  considered  in  determining  the  question  of 
negligence;  but  the  rate  of  speed  at  which  a  train  can  be  nm  with 
safety  to  the  passengers  can  not,  in  itself,  be  deemed  negligence  as 
against  one  who  is  injured  thereby  at  such  a  crossing. 

Same. — Contributory  Negligence, — Damages. — Whei"e,  in  such  action,  it  is 
^own  that  the  deceased,  possessed  of  all  his  faculties,  and  knowing 
the  existence  and  location  of  the  railroad,  and  presumably  familiar 
with  the  time  of  the  trains  nmning  thereon,  approached  the  raiiroad 
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crossing  in  a  covered  wagon,  with  no  opening  except  in  front,  with- 
out stopping  still  at  any  point  to  look  or  listen  for  an  approaching 
train,  and,  for  a  distance  of  more  than  forty  yards  from  such  crossing, 
drove  his  team  in  a  trot,  MTjthoat  stopping  or  looking,  until  he  reached 
tbe  crossing  where  he  was  run  over  and  killed,  such  conduct  is  con- 
tributory negligence  on  the  part  of  the  deceased,  and  is  sufficient  to 
bar  an  action  by  his  adminlsti*ator  to  recover  damages  for  his  death. 

From  the  Hendricks  Circuit  Court. 

c/.  G.WiUianis  and  L.  M^  Campbell y  for  appellant. 
e7.  V.  Hadley,  J,  O,  Parkei\  E,  O.  Hogate  and  R.  B. 
Bldke^  for  appellee. 

Woods,  J. — ^The  action  was  by  the  appellee  against  the 
appellant  for  causing  the  death  of  William  Spaulding,  the 
appellee  suing  as  administrator  of  the  estate  of  the  deceased. 
The  complaint  is  in  two  paragraphs. 
In  both  paragraphs  it  is  shown  that  on  the  30th  day  of 
January,  1878,  the  said  William  Spaulding  was  travelling  in 
his  wagon,  drawn  by  two  horaes,  along  a  public  highway  lead- 
ing from  the  Cumberland  road,  in  Hendricks  County,  Indi- 
ana,  to  the  town  of  Danville,  in  the  same  county,  which 
highway  is  known  as  the  ''Danville  and  Cartersburg  Gravel 
Soad,"  and  crosses  defendant's  railroad  in  the  midst  of  the 
town  of  Cartersbui'g,  in  said  county  of  Hendricks. 

The  gravamen  of  the  cause  of  action  is  stated  in  the  first 
paragraph  as  follows,  viz. : 

**And  the  plaintiff  says  that,  as  tbe  said  William  Spauld- 
ing had  reached  the  said  crossing  in  said  town  of  Carters- 
l»ui^9  the  defendant  carelessly  and  negligently  caused  one 
of  its  locomotives,  with  a  train  of  cars  attached  thereto,  to 
approach  said  crossing,  and  then  and  there  pass  at  a.great 
and  unusual  rate  of  speed  over  the  track  of  said  railroad, 
and  without  proper  care,  and  negligently  and  carelessly 
omitted,  while  so  approaching  said  crossing,  to  give  any 
reasonable,  timely  or  proper  signals,  by  ringing  the  bell  or 
sounding  tbe  steam  whistle  at  a  reasonable  and  proper  dis- 
tance  from  said  crossing,  by  reason  whereof  he  (Spauld- 
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ing)  was  unaware  of  their  approach,  and  that^^by  reason  of 
said  negligence  and  carelessness  of  said  defendant,  her  ser- 
vants and  employees,  and,  without  any  fault  or  negligence  on 
his  part,  the  said  locomotive  struck  his  horses  and  wagon  on 
said  crossing,  thereby  injuring  said  horses  and  demolishing 
said  wagon,  and  instantly  killing  said  William  Spaulding." 

In  the  second  pai-agraph  of  the  complaint  the  same  state 
of  facts  is  shown,  but  the  defendant  is  charged  with  having 
**carelessly,  recklessly,  puiposely,  wilfully  and  negligently"^ 
caused  the  death  of  Spaulding. 

The  answer  was  a  general  denial.  Two  trials  by  jury- 
were  had.  The  first  jury  failed  to  agree.  The  second  gave 
a  general  verdict  for  the  plaintiff,  assessing  the  damages  at 
one  thousand  dollars,  and  judgment  was  given  accordingly. 
The  jury  returned  answers  to  special  interrogatories,  and  on 
these  the  appellant  moved  for  judgment,  notwithstanding 
the  general  verdict,  and  excepted  to  the  overruling  of  the 
motion.  No  bill  of  exceptions  was  filed  to  show  this  excep- 
tion ;  and  counsel  f 6r  the  appellee  claim  that  no  question 
is  saved  for  the  consideration  of  this  court.  The  point  has 
been  ruled  against  the  position  of  counsel  in  Salander  v. 
Lockwoodj  66  Ind.  285,  overruling,  in  this  respect,  Shaw  v. 
Tfie  Merchants  Natioiial  Bankj  60  Ind.  83,  and  following, 
though  not  citing,  Camgpell  v.  Dutch ^  36  Ind.  504. 

The  counsel  for  the  appellant  insist  that  the  answers  to 
interrogatories  show  aflSrmatively  that  the  defendant  was  not 
guilty  of  the  negligence  charged  ;  and  that  the  deceased  was 
guilty  of  negligence,  causing  or  contributory  to  the  cause 
of  his  death. 

The  following  are  the  interrogatories  and  answers  of  the 
juiy ,  so  far  as  pertinent  to  the  questions  to  be  decided : 

**1.  If  the  deceased,  William  Spaulding,  had  stopped  his 
team  at  any  point  within  a  distance  of  150  yards  from  the 
railroad  crossing,  could  he  have  heai-d  the  sound  of  the  ap- 
proaching train  ?    Answer.  Yes. 
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**2.  If  the  deceased  had  approached  the  railroad  crossings 
driying  only  in  a  walk,  and  had  looked  out  for  the  train  at  a 
distance  of  30  feet  therefrom,  could  he  have  stopped  his  team 
before  i-eaching  the  track  ?    Answer.  Yes. 

**3.  If  the  deceased  had  looked  in  a  westerly  direction, 
at  a.  point  60  feet  south  of  the  crossing,  could  he  have  seen 
the  approaching  train  in  time  to  stop  his  team  before  reach- 
ing the  track?    Answer.  No. 

**4.  Was  the  defendant's  train,  on  the  evening  of  the 
30th  of  January,  1878,  at  the  time  of  the  death  of  said 
Spaulding,  being  run  at  a  greater  rate  of  speed  than  was 
usual  or  customary  for  that  particular  train,  at  that  hour  of 
the  evening?    An&wer.  No. 

**5.  Had  not  the  defendant,  for  a  long  period  of  time 
prior  to  the  30th  of  January,  1878,  run  a  fast  mail  and  ex- 
press train  east  at  about  the*  same  hour  each  evening,  and  at 
about  the  same  rate  of  speed  at  which  the  train  was  going 
on  said  January  30th?    Answer.  Yes. 

**6.  Could  the  deceased,  by  the  use  of  ordinary  care  and 
prudence,  on  the  evening  of  said  date,  have  stopped  his  team 
before  reaching  the  railroad  crossing,  and  avoided  the  acci- 
dent?   Answer.  No. 

* « 7.  Did  not  the  agents  of  the  defendant,  in  charge  of  the 
train  which  killed  the  deceased,  sound  the  whistle  and  give 
the  signal  at  the  usual  distance  from  the  crossing,  viz.» 
about  800  feet  west  from  the  same?    Answer.  Yes. 

**8.  Did  not  the  deceased,  at  a  distance  of  more  than  one 
hundred  feet  south  of  the  crossing,  hear  the  sound  of  the 
approaching  train,  and  attempt  to  cross  the  track  before  it? 
Answer.   No  evidence. 

«*9.  Did  the  engineer  in  charge  on  the  30th  of  January, 
1878,  see  the  deceased  about  to  drive  upon  the  track,  or  did 
be  have  reason,  from  what  he  saw,  to  suppose  the  deceased 
was  about  to  drive  upon  the  track,  in  sufficient  time  to  stop 
his  train  and  prevent  the  collision?    Answer.   No. 
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**10.  Did  not  the  deceased  drive  his  team  in  a  trot  tow- 
ards the  railroad  crossing,  for  the  distance  of  more  than 
forty  yards,  without  stopping  to  look  or  listen  for  an  ap- 
proaching train  ?     Answer.   Yes. 

«'ll.  Did  not  the  deceased  drive  on  the  railroad  crossing 
without  stopping  still  at  any  point  to  look  or  listen  for  an 
approaching  train,  and  was  he  not  at  the  same  time  in  a  cov- 
ered wagon,  without  any  opening  except  in  front?  Answer. 
Yes. 

*  •  1 2 .  What  direction  was  the  train  going  by  which  Spauld- 
inff  was  killed?    Answer.   East. 

'*13.  What  direction  was  the  wind  blowing  on  said  even- 
ing?   Answer.   From  the  east. 

*«14.  Was  it  not  snowing  considerably  at  the  time  the  de- 
ceased drove  on  the  railroad  track  and  was  killed?  Answer. 
Yes." 

There  is  not  enough  shown  by  these  answers  to  interrog- 
atories to  enable  us  to  say,  as  matter  of  law,  that  either  the 
appellant  or  the  deceased  was  free  from  negligence,  causing 
or  contributing  to  the  injury.  All  that  is  found  concerning 
the  conduct  of  the  appellant  is  in  questions  4,  5,  7  and  9, 
and  the  answers  thereto,  but,  notwithstanding  these,  there 
may  have  been  proof  of  negligence.  For  instance,  while  it 
is  shown  that  the  whistle  was  blown  eight  hundred  feet  or 
more  away,  it  is  not  found  that  the  bell  was  rung  as  the 
train  approached  the  crossing.  The  rate  of  speed  is  not 
found,  and,  though  that  train  was  not  running  faster  than 
usual,  its  usual  rate  may  have  been  very  great,  too  great  to 
be  safe  or  justifiable.  We  do  not  mean  to  bo  understood  as 
saying  or  intimating  that  any  rate  of  speed,  at  which  a  train 
ijan  be  run  with  safety  to  the  'passenger,  can  in  itself  be 
deemed  carelessness  as  against  one  who  gets  hurt  at  a  cross- 
ing.- The  tendency  of  the  times  seems  to  be— indeed,  the 
sentiment  now  apparently  prevails — ^that  the  railroads  shall 
run  trains  for  carrying  the  passengers  and  mails  at  high 
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rates  of  speed,  and  the  rights  of  individuals,  and  the  degi'ee 
of  caution  which  they  must  use  in  passing  over  the  raih'oad 
tracks,  mudt  be  measured  and  adjusted  accordingly.  Still,  it 
is,  and  doubtless  will  remain,  ti'ue  that  the  rate  of  speed,  in 
connection  .with  other  circumstances,  may  be  considered  in 
deteimining  the  issue  of  negligence  in  such  cases  as  the  one 
under  consideration. 

It  remains  to  be  considered  whether  the  deceased  was  free 
from  fault.  It  is  not  found  that  he  knew  there  was  a  rail- 
road in  the  vicinity,  and  did  not  come  upon  it  all  unaware 
of  the  train's  approach.  He  drove  his  team  in  a  trot 
towards  the  crossing  for  the  distance  of  more  than  forty 
yards,  wthout  stopping  to  look  or  listen  ;  but  this  may,  for 
all  that  is  found,  have  happened  before  he  came  within 
a  mile  or  ten  miles  of  the  crossing.  He  drove  on  the  rail- 
road crossing  without  stopping  still  at  any  point  to  look  or 
listen,  but  there  is  no  rule  which  requires  a  man  with  a  team 
to  stop  still.  It  would  in  many  cases,  perhaps,  be  impossi- 
j  ble  to  do  so,  and,  under  supposable  circumstances,  it  would 

not  be  necessaiy  to  stop,  either  to  look  or  listen. 

We  think  it  quite  clear  that  the  court  conmiitted  no  error 
in  oveiiTiling  the  appellant's  motion  for  judgment  on  the 
special  findings,  notwithstanding  the  general  verdict. 

The  appellant  made  a  motion  for  a  new  trial,  on  written 
reasons  filed,  viz.,  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law,  which  the  court  over- 
ruled. This  motion,  we  think,  should  have  been  sustained. 
There  was  no  real  conflict  in  the  evidence,  and  what  is  lack- 
ing in  the  special  findings  to  show  negligence  on  the  part  of 
the  deceased  is  fully  supplied  in  the  evidence,  and  there  is  no 
e\'idence  at  all  to  support  the  charge  in  the  second  paragraph 
of  the  complaint,  that  the  defendant  purposely  and  wilfully 
caused  the  death.  Indeed,  it  is  by  no  means  clear  that  the 
evidence  shows  any  negligence  on  the  part  of  the  defendant. 
But  it  does  show  that  the  deceased,  possessed  of  all  his  fac- 
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ulties,  and  knowing  the  existence  and  location  of  the  rail- 
road, and  presumably  familiar  with  the  time  of  the  fast 
tmin,  which  had  been  running  regularly  for  some  time  be- 
fore, approached  the  crossing  in  a  covered  wagon,  with  no 
opening  except  in  front.     When  about  fifty  yards  from  the 
.  crossing,  he  was  seen  by  one  witness  to  check  his  team,  lean 
forward  and  look  to  the  east  and  to  the  west,  and  thence  he 
drove  on  in  a  trot,  without  stopping  or  looking  until  he 
reached  the  crossing,  at  which  instant  the  horses  stopped  for 
a  moment,  whether  through  fright  or  the  pulling  of  the  lines 
by  the  deceased,  is  uncertain,  and  then  sprang  across  the 
track,  the  engine  striking  the  wagon  and  instantly  killing 
said  Spaulding.     On  the  west  side  of  the  highw^ay  on  which 
the  deceased  approached  the  crossing,  there  were,  in  some 
places,  buildings  which  obstructed  the  view  in  the  direction  of 
the  railroad  to  the  westward,  and  one  of  these  buildings 
stood  but  thirty  feet  south  of  the  railroad  track.     The  other 
material  facts  are  shown  by  the  answers  to  the  intenx>gato- 
ries.     If  the  deceased  heard  the  coming  train,  as  many  of 
the  witnesses  heard  it,  as  he  approached  the  crossing,  his 
death  was  either  a  suicide  or  the  result  of  gi'oss  carelessness ; 
but,  whether  he  heard  it  or  not,  his  driving  upon  the  cross- 
ing in  a  trot,  under  the  circumstances,  was  certainly  such 
contributory  negligence  on  his  part  as  bars  the  action  of  his 
administrator  for  his  death. 

The  counsel  for  the  appellee  insist  that  the  presence  of 
the  houses  obstructing  the  view,  and  the  fact  that  it  was  snow- 
ing, were  circumstances  that  made  it  gross  negligence  on  the 
part  of  the  appellant  to  move  its  train  at  the  rate^of  sj^eed 
at  which  it  was  running  at  the  time  of  the  accident.  It 
seems  to  us,  on  the  contrary,  that  these  were  circumstances 
which  enhanced  the  degi'ee  of  caution  with  which  the  de- 
ceased ought  to  have  approached  the  crossing. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs, 
juid  vnth  instructions  to  grant  a  new  trial. 
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No.  7736.  ^ 

Ubmbton  et  al.  v.  The  State,  ex  bbl.  Kuehn. 

Official  Bond. —  Construction, — Undertakings  in  official  bonds,  as 
against  the  surety,  are  to  be  strictly  construed. 

Same. — Liability  of  Surety, — ^A  surety  on  an  official  bond  can  not  be  held    • 
bound  for  a  longer  period  than  that  limited  by  his  undertaking. 

Same. —  Constable, — Pleading, — Complaint, — Presumption. — ^A  constable 
appointed  **for  the  term  of  one  year  from  the  3d  day  of  March, 
1875,  untU  his  successor  shall  be  elected  and  qualified,'^  gave  bond, 
with  surety,  accordingly.  On  the  4th  day  of  October,  1876,  an  execu- 
tion was  placed  in  his  hands,  upon  which  he  collected  money,  and,  for 
failure  to  pay  over  the  same,  suit  was  instituted  on  his  bond. 

JXeld,  that  the  complaint  therein  must  show,  as  against  the  sureties,  that 
a  successor  to  such  constable  had  not  been  elected  and  qualified. 

JJeU,  also,  that,  in  the  absence  of  such  averment,  it  will  be  presumed 
that  a  successor  had  been  elected  and  qualified,  and  that  the  official 
term  of  such  constable  had  expired,  when  the  execution  came  into 
his  hands. 

lEuECTiOKS .—i/udiciaZ  Knowledge, — ^The  Supreme  Court  takes  judicial 
knowledge  of  the  time  of  holding  general  elections. 

From  the  Franklin  Circuit  Court. 

jr.  F,  McKee^ .  McKeey  F,  Berry ^  H.  Berry  and  8. 

jE.   Urmston^  for  appellants. 

W,  H,  Bracken  and  S,  E.  HarreU^  for  appellee. 

Elliott,  J. — ^This  was  an  action  by  appellee  against  Alon- 
zo  Urmston  and  the  sureties  on  his  official  bond  as  constable. 
Belator  obtained  judgment  below,  and  from  that  judgment 
appellants,  who  were  the  sureties  of  said  constable,  appeal, 
the  principal,  Alonzo  Urmston,  refusing  to  join.  The  only 
error  relied  upon  by  counsel,  in  their  brief,  is  the  overruling 
of  their  demurrer  to  appellee's  complaint.  This  error  is  well 
assigned.  It  appears  that  said  bond  was  executed  on  the  3d 
day  of  March,  1875,  the  condition  being  as  follows :  **The 
oondition  of  the  above  obligation  is  such  that,  whereas  the 
above  named  and  bounden  Alonzo  Urmston  has  been  duly 
appointed  by  the  board  of  commissioners  of  said  county, 
constable  for  Brookville  township,  in  the  county  aforesaid, 
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for  the  term  of  one  year  from  the  3d  day  of  March  in  said 
year  1875,  until  his  successor  shall  be  elected  and  qualified: 
Now,  if  the  said  Alonzo  Urmston  shall  faithfully  discharge 
all  the  duties  required  of  him  by  any  law  now  or  subsequent- 
ly in  force,  then  this  obligation  shall  be  void ;  otherwise  to 
remain  in  full  force  and  virtue  in  law." 

On  the  4th  day  of  October,  1876,  appellee  placed  in  the 
hands  of  Alonzo  Urmston  an  execution  to  be  levied  by  him. 
In  November  of  the  same  year,  said  Urmston  collected  the 
money  on  this  execution,  and  converted  it  to  his  own  use, 
refusing  to  pay  it  over  to  relator. 

The  undertaking  of  the  sureties  was  that  their  principal 
should  properly  discharge  the  duties  of  the  office  of  constable 
for  a  designated  period.  The  period  designated  by  the  bond 
is  for  one  year,  or  until  the  constable's  successor  shall  be 
elected  and  qualified.  It  certainly  can  not  be  construed  to 
extend  beyond  the  election  and  qualification  of  a  successor. 
If,  however,  it  is  to  be  construed  as  covering  a  period  of  one 
year,  then  the  wrongful  acts  complained  of  were  clearly  not 
done  within  the  time  provided  for  by  the  bond.  A  surety 
can  not  be  held  bound  for  a  longer  period  than  that  limited 
by  his  undertaking,  and  such  undertakings,  as  against  the 
surety,  are  to  be  strictly  construed.  MuUikin  v.  IStatey  7 
Blackf.  77. 

Construing  the  bond  as  limiting  the  period  of  appellants* 
liability  to  the  time  embraced  within  the  date  of  the  bond 
and  the  election  and  qualification  of  a  successor  to  their  prin- 
cipal, it  had  presumptively  terminated  when  the  appellee's 
execution  was  delivered  to  the  constable.  The  moment  a 
successor  was  elected  and  qualified,  the  sureties  ceased  to  be 
liable  on  their  undertaking.  For  acts  done  within  the  term 
they  of  course  remained  liable,  but  with  the  expiration  of 
the  term  their  liability  as  to  all  other  acts  ceased. 

The  complaint  is  bad  for  the  reason  that  it  does  not  show 
that  a  successor  to  appellants'  i)rincipal  had  not  been  elected 
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and  qualified.  In  the  absence  of  an  averment  to  the  con- 
trary, the  presumption  is  that  a  successor  had  been  elected. 

It  is  provided  that  ** vacancies  in  the  office  of  constable 

shall  be  filled  by  appointment,"  and  that  the  person  so  a^)- 

pointed  shall  **hold  until  a  successor  is  elected  and  qualified, 

who  shall  be  elected  at  the  next  township  election."   1  R.  S. 

1876,  p.  922.    We  know  judicially  that  a  toAvnship  election 

was  held  on  the  second  Tuesday  in  October,  1875,  at  which 

a  successor  ought  to  have  been,  and  we  must  presume  was, 

elected.     The  presumption,  until  rebutted,  must  be  that  the 

official  term  of  the  appellants'  principal  had  exj^ired  when 

the  execution  was  delivered  to  him.   The  undertaking  of  the 

appellants  was  to  answer  for  his  acts  as  constable,  and  as  he 

was  not,  as  we  are  bound  to  presume,  an  officer  at  the  time 

the  wrongful  acts  complained  of  were  done,  they  can  not  be 

held  liable  on  the  bond  sued  upon.   Many  v.  27ie  OoveniOTy 

4  Blackf .  2. 

Judgment  reversed. 


»•» 


No.  7479. 

Cress  et  al.  v.  Hook. 

Pleading. — Injunction  Bond. — Becord, — Variance. — In  an  action  upon  an 
injunction  bond,  it  is  necessary  to  file  such  bond,  or  a  copy  tliei-eof , 
with  tlie  complaint,  as  an  exhibit;  but  a  copy  of  the  record  of  the 
injunction  suit  ought  not  to  be  illed  therewith,  and,  if  so  filed,  any 
variance  between  the  complaint  and  such  copy  is  immaterial. 

Same.  —  Proof  of  Averments  of  Complaint  — Where,  in  such  action,  the 
plaintiff,  who  w^s  a  clerk  in  a  drug  store,  alleged  in  his  complaint  that 
the  defendants  had  obtained  an  order  restraining  him  <*  from  pursuing 
his  said  employment,'*  such  allegation  is  supported  by  proof  of  an 
order  restraining  him  from  selling,  reuio>ing,  or  otherwise  disposing 
of  or  encunibeiing,  etc..  such  stock  of  drugs. 

Vol.  73.— 12 
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From  the  Marion  Circuit  Court. 

T.  S.  RoUins  and  G.  W.  StubbSy  for  appellants. 
W.  P.  Adkznson  and  J.  M.  Johnson^  for  appellee. 

Woods,  J. — The  appellee  sued  the  appellants,  before  a 
justice  of  the  peace,  on  an  injunction  bond,  and  obtained 
judgment ;  and,  on  appeal  by  the  defendants  to  the  circuit 
court,  again  recovered,  but  for  a  smaller  sum.  The  court, 
upon  request  of  the  parties,  found  the  facts  specially,  and 
made  a  statement  of  legal  conclusions  thereon.  Error  is  as- 
signed upon  these  conclusions,  and  upon  the  overruling  of  a . 
demurrer  to  the  complaint.  Counsel,  however,  have  dis- 
cussed but  one  question,  though  with  reference  to  the  com- 
plaint and  to  the  conclusions  of  law. 

The  objection,  as  made  to  the  complaint,  is,  that  there  is 
a  variance  between  the  averments  of  the  complaint  as  to 
what  the  injunction  was,  and  the  copy  of  the  injunction  filed 
therewith.  There  is  nothing  in  the  objection,  no  matter  how 
wide  the  variance.  The  injunction  bond  is  the  foundation 
of  the  action,  and  a  copy  thereof  must  have  been  filed  in  or- 
der to  make  the  complaint  good,  but  the  copy  of  the  i*ecord 
of  the  injunction  suit  ought  not  to  have  been  filed,  because 
not  the  basis  of  the  action.  It  was  superfluous,  and  its  contents 
can  not  be  considered  as  adding  to.  or  detracting  from  the 
complaint.  The  cases  on  this  subject  are  numerous,  and  ci- 
tation unnecassaiy. 

The  same  question  recurs  in  reference  to  the  conclusions 
of  law.  We  therefore  state  enough  of  the  case  to  afford  a 
proper  understanding  of  the  point  to  be  decided.  The  com- 
plaint shows  that,  at  the  time  of  the  issuing  of  the  injunction 
against  him,  the  plaintiff  w^as  employed  as  a  clerk  and  sales- 
man in  a  certain  drug  store,  at  a  salary  of  fifty-five  dollars 
per  month,  and  that  the  defendants,  Cress  and  another, 
instituted  an  injunction  suit  against  him,  and  obtained  an 
order  of  the  couit  I'cstraining  him  <<from  pursuing  his  said 
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-employment,"  which  order  remained  in  force  from  August 
23d  to  November  21st,  1877,  when  the  case  was  dismissed. 
The  restraining  order,  as  the  court  found  it,  was  of  the  tenor 
following,  viz. :  *«The  defendant,  Francis  Hood,  is  herewith 
i^stmined  from  selling,  removing  or  otherwise  disposing  of, 
or  in  any  way  encumbering,  a  certaiil  stock  of  drugs,  con- 
tained in,'*  etc.  (describing  the  store  where  the  plaintiff  was 
employed),  "or  from  exercising  any  authority,  control  or 
ix)wer  of  disposition  whatever  over  said  goods,  drugs  and 
fixtures  therein." 

We  can  not  agree  with  counsel  that  this  order  does  not 
sui)port  the  averment  of  the  complaint.  If  the  plaintiff 
refrained  from  doing  the  things  thereby  forbidden  him,  it  is 
difficult  to  see  that  there  was  left  to  him  anything  to  do  in 
"pursuing  his  said  employment"  as  a  clerk  in  said  drug 
store.  As  the  whole  argument  of  counsel  turns  upon  this 
point,  we  have  deemed  it  unnecessary  to  give  any  fuller 
statement  of  the  record. 

Judgment  affirmed,  with  costs. 


♦  •» 
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Morgan  et  al.  v.  The  Smith  American  Organ  Co.      [T^~^i^ 

|l67      591| 

Indemnity  Bond.— lMnc(pa2  and  Svretij. ^Release  of  Surety. -^YRieve  the 
obligation  of  a  bond  is  that  the  obligors  are  to  pay,  or  cause  to  be  paid, 
"  any  and  every  indebtedness  or  liability  now  existing,  or  which  may 
hereafter  in  any  manner  exist,''  on  the  part  of  the  principal,  to  M. 
&  Co.,  it  mil  include  a  note  afterward  given  on  an  account  accru- 
ing after  the  execution  of  such  bond,  by  the  principal  to  said  M. 
A  Co.,  and  the  fact  that  such  note  was  antedated,  but  dated  subse- 
quent to  the  execution  of  the  bond,  and  made  payable  twelve  months 
after  date,  does  not  release  the  surety  on  such  bond. 

Same. — Assignment  of  Note  secured  by  Bond.  ^  An  assignment  of  such  note 
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cames  with  it  au  assignment  of  the  bond  so  far  as  may  be  necessary 
for  the  security  of  the  payment  of  the  note,  but  an  assignee  of  such 
bond  can  not  sue  thereon  without  an  assignment  of  an  iudebtednesir 
secured  thereby. 
Promissory  'Sotk.— Endorsement,— Fleadijig.— In  au  action  by  the  en- 
dorsee of  a  promissory  note  against  tiie  maker,  it  is  not  necessary  to- 
set  out  in  the  complaint  a  copy  of  tlie  endorsement,  although  proor 
of  the  endorsement  under  which  he  claims  title  is  necessary  to  a. 
recovery. 

From  the  Daviess  Circuit  Court. 

W,  AiiTistrong  and  8.  E,  KercTieval^  for  appellants. 
W.  iZ.  Gardiner  and  8.  H.  Taylor^  for  appellee. 

Elliott,  J. — ^The  complaint  of  the  appellee  alleges  that 
on  the  21st  day  of  May,  1877,  the  appellants  executed  to 
James  M.  Marshall  &  Co.  a  writing  obligatory,  wherein  Sul- 
livan as  principal,  and  Morgan  as  surety,  bound  themselves  iu 
the  penal  sum  of  five  hundred  dollars  to  the  said  obligees  ► 
The  condition  of  the  obligation  is  thus  stated :  ''The  condition, 
of  this  obligation  is  such  that,  if  the  above  bounden  John  \V. 
Sullivan  and  Abel  T.  Morgan,  [their?]  heirs,  executors  or 
administrators,  shall  well  and  truly  pay,  or  cause  to  be  paid, 
any  and  every  indebtedness  or  liability  now  existing,  or  which 
may  hereafter,  in  any  manner,  exist  or  be  incuired  on  the 
part  of  the  said  John  W.  Sullivan  to  the  said  James  M.  Mar- 
shall &  Co.,  whether  such  indebtedness  or  liability  shall  ex- 
ist in  the  shape  of  book  accounts,  n©tes,  leases,  renewals  or 
extensions  of  notes  or  accounts,  or  upon  other  contracts  and 
agi-eements,  verbal  or  written,  acceptances,  endorsements, 
guaranties  or  otherwise,  hereby  waiving  presentment  for 
payment,  notice  of  non-payment,  protest  and  notice  of  pro- 
test, and  diligence  in  the  collection  of  all  notes,  contracts  or 
leases,  agreements,  verbal  or  written,  now  or  hereafter  exe- 
cuted or  made  and  entered  into,  endorsed,  transferred,  guar- 
anteed or  assigned  by  the  said  John  W.  Sullivan  to  the  said 
James  M,  Marshall  &  Co.,  as  aforesaid,  then  this  obligation 
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is  to  be  void ;  but  otherwise  to.  remain  in  full  force  and 
effect." 

It  is  also  alleged  that  the  appellant  Sullivan  executed  to 
the  said  Marshall  &  Co.  his  promissory  note,  dated  June  23d, 
1877,  for  the  sum  of  three  hundred  dollars.  The  complaint 
avers  that  the  obligation  of  Sullivan  and  Morgan,  and  the 
note  of  the  foiiner,  were  indorsed  in  writing  to  the  appellee, 
but  copies  of  the  endorsements  are  not  set  out.  The  com- 
plaint also  alleges  that  the  note  is  due  and  unpaid.  A  de- 
murrer addressed  to  the  complaint,  by  the  appellants,  was 
overruled,  and  of  this  ruling  the  appellants  now  complain. 

It  is  contended  by  the  appellants,  that  the  condition  of  the 
obligation  sued  on  is  not  broad  enough  to  cover  the  note  set 
forth  by  the  appellee.  There  is  no  force  in  this  objection, 
for  the  note  falls  within  the  express  terms  of  the  instru- 
ment. Nor  is  there  any  force  in  the  objection  stated  by 
counsel,  that  the  complaint  does  not  set  out  copies  of  the 
endorsements  of  the  note  and  obligation'.  The  complaint  is 
not  founded  on  the  endoi*sements,  and  it  was  not  necessary 
to  set  out  copies  of  them.  Keith  v.  Champer^  69  Ind.  477. 

Demurrers  were  sustained  to  the  third,  fourth  and  sixth 
paragraphs  of  the  answer  of  the  appellant  Morgan.  These 
paragraphs  are  substantially  the  same ;  at  all  events,  the 
facts  set  forth  are  so  nearly  identical  that  a  separate  consid- 
•eration  of  each  is  unnecessary.  The  material  allegations 
may  be  thus  summarized :  Sullivan,  the  principal,  became 
indebted  to  Marshall  &  Co.  for  $335,  on  account.  Without 
thfe  knowledge  of  the  surety,  Morgan,  he  executed  a  prom- 
issory note  for  that  sum,  and  Marshall  &  Co.  received  and 
accepted  the  note  in  full  payment. 

These  paragraphs  were  clearly  bad.  The  obligation  sued 
^n  embraced  notes  as  well  as  accounts.  It  is  entirely  imma- 
terial what  form  the  evidence  of  Sullivan's  indebtedness  was 
thrown  into.  The  obligation  extended  to  all.  One  of  the  para- 
graphs avers  that  the  note  was,  without  the  consent  of  the 


182  SUPREME  COURT  OF  INDIANA, 

Morgan  et  al.  o.  The  Smith  American  Organ  Company. 

surety,  antedated  some  weeks ;  but  this  does  not  affect  his 
liability,  for  it  affirmatively  appears  that  the  items  of  the  ac- 
count, for  which  the  note  was  executed,  accrued  after  the  ob- 
ligation was  executed,  and  that  the  date  of  the  note  was  also 
subsequent  to  that  of  the  joint  undertaking,  in  which  Mor- 
gan bound  himself  as  surety  for  Sullivan. 

These  answers  present  no  question  as  to  the  effect  of  ex- 
tending time  to  a  principal  without  the  consent  of  the 
surety.  Appellants'  counsel  are  mistaken  in  supposing  that 
the  appellee,  by  receiving  a  promissory  note  payable  twelve 
months  after  date,  extended  the  time  of  the  payment  of  the 
obligation  upon  which  the  surety  was  bound.  The  surety 
expressly  obligated  himself  to  pay  "all  indebtedness"  of 
his  principal,  "whether  such  indebtedness  shall  exist  in  the 
shape  of  book  accounts,  notes,  leases,  renewals  or  exten- 
sions of  notes  or  accounts.*' 

The  appellants  insist  that  their  motion  for  a  new  trial 
ought  to  have  been  sustained  because  there  is  no  evidence 
that  the  note  sued  on  was  endorsed  to  the  appellee.  The 
evidence  upon  this  point  consisted  of  the  note  and  the  follow— 
ing  written  endorsements :  *«For  credit  James  M.  Marshall 
&  Co.,  July  24th,  '78,  paid  31.  Pay  J.  M.  Marshall  &  Co., 
or  order.  E.  W.  Smith,  Sr.,  per  H.  R.  Brown,  Att'y." 
These  endorsements,  so  far  from  showing  title  in  the  appel- 
lee, show  that  it  is  in  J.  M.  Marshall  &  Co.  The  last  en- 
dorsement was  to,  not  by,  them,  and  as  they  are  shown  to 
be  the  last  endorsees  of  the  note,  they,  and  not  appellee, 
are  to  be  deemed  the  owners.  It  was  necessary  for  the  ap- 
pellee to  prove  title  as  laid,  and  upon  this  point  there  is  an 
entire  failure  of  proof.  Jackson  Township  v.  Barnes^  55- 
Ind.  136  ;Wallace  v.  Heed,  70  Ind.  263. 

Appellee's  counsel  attempt  to  supply  the  missing  link  in 
their  chain  of  evidence  by  arguing  that  the  action  is  upon 
the  obligation  and  not  upon  the  note,  and  that  it  was,  there^ 
fore,  unnecessary  to  show  any  endorsement  of  the  latter^ 
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This  argument  is  fallacious.      The  bond  was  executed  to 
secure  the  indebtedness  of  the  principal,  and  in  itself  neither 
creates  an  indebtedness  nor  furnishes  evidence  of  indebted- 
ness.    The  note  is  the  only  evidence  of  indebtedness,  and 
the  endorsee  or  holder  thereof  the  only  one  having  any  claim 
against  the  obligors  in  the  bond  described  in  the  complaint. 
The  evidence  shows  that  the  only  claim  held  against  Sullivan 
is  that  evidenced  by  the  note  set  out  by  the  complaint,  and 
no  one  except  the  person  having  title  to  such  note  can  have 
a  right  to  enforce  collection  of  the  penalty  named  in  the 
bond.     The  security  afforded  by  the  bond  is  really  the  inci- 
dent, and  the  note  executed  by  the  debtor  the  principal. 
With  the  assignment  of  the  note  the  bond  would  pass,  not 
the  note  by  the  assignment  of  the  bond. 
Judgment  reversed,  at  costs  of  the  appellee. 


■♦•» 
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The  Trayser  Piano  C!o.  v.  Ejrsghner. 

Practice. — Motion  to  have  Pleading  made  Specific, — Supreme  Court, — 
Defects  and  nncertainties  in  a  pleading  which  states  sufficient  facts 
can  not  be  reached  by  demurrer,  but  only  by  a  motion  to  make  cer- 
tain or  to  supply  the  defect;  and  the  Supreme  Court  will  not  reverse  a 
judgment  on  account  of  the  refusal  of  the  court  to  sustain  such  a  mo- 
tion, unless  it  be  made  to  appear  that  the  party  has,  or  reasonably  may 
be  presumed  to  have,  suffered  harm  from  such  ruling. 

Prom  the  Wa3nie  Circuit  Court. 

C.  H.  Burchenal^  for  appellant. 

A,  C,  Lindemuth  and  H,  U,  Johnson^  for  appellee. 

Woods,  J. — Action  by  the  appellee  against  the  appellant. 
Finding  and  judgment  for  the  plaintiff.     The  assignments 
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of  error  are  predicated  on  the  action  of  the  court  in  over- 
ruling the  demurrers  of  the  appellant  to  the  respective  para- 
graphs of  the  amended  complaint,  its  motion  to  have  the 
plahitiff  required  to  make  some  of  the  paragraphs  more 
specific,  and  its  motion  for  a  new  trial,  to  each  of  which 
rulings  exception  was  taken. 

Counsel  for  the  appellant  has  made  no  ailment  or  sug- 
gestion in  reference  to  the  motion  for  a  new  trial.  We  are 
therefore  relieved  from  considering  it.  There  is,  too,  no 
question  in  the  record  in  reference  to  the  rulings  on  the 
demurrers. 

The  transcript  shows  that  the  original  complaint  was  filed 
on  the  19th  day  of  January,  1878,  in  the  Wayne  Circuit 
Court,  and,  the  case  having  been  transferred  by  agreement 
to  the  Wajme  Superior  Court,  an  amended  complaint  was 
filed  on  June  4th,  1878,  to  which  the  appellant  filed  her 
demurrer  two  days  afterwards,  which  was  overruled.  On 
the  12th  the  plaintiff  filed  his  (second)  amended  complaint, 
which  alone  is  contained  in  the  transcript,  and  to  this  the 
appellant  answered  without  demurring.  It  is  clear,  there- 
fore, that  there  was  no  ruling  upon  a  demurrer  to  the  com- 
plaint on  which  the  issues  were  formed  and  tried. 

A  bill  of  exceptions  in  the  record  shows  that  the  motion  to 
have  the  complaint  made  more  specific  was  filed  June  12th, 
and  after  the  filing  of  the  amended  complaint,  but  it  is  not 
clear  whether  it  was  filed  before  or  after  the  last  amended 
complaint  was  filed.  The  motion  was  sustained  in  so  far  as 
it  asked  for  a  more  specific  bill  of  particulars,  but  overruled 
in  so  far  as  it  requested  *'the  name  of  the  officer  or  person, 
acting  on  behalf  of  the  defendant,  who  made  the  alleged 
contract  and  agreement  with  the  plaintiff."  The  several 
paragraphs  of  the  complaint  were  founded  upon  alleged  pa- 
rol contracts  between  the  plaintiff  and  the  defendant,  and  it 
would  doubtless  have  been  proper  for  the  court  to  have  made 
an  order  on  the  plaintiff  to  state  with  what  officer  or  agent 
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of  the  defendant  the  contract  was  claimed  to  have  been 
made.  However,  we  do  not  think  the  judgment  should  be 
reversed  on  account  of  the  refusal  of  the  motion.  It  does 
not  appear  that  the  appellant  was  ignorant  of  the  facts  in 
this  respect,  or  was  surprised  on  the  trial  in  reference  there- 
to, or  was  harmed  by  the  ruling  in  any  way.  M  danger  of 
surprise  had  been  apprehended,  and  the  appellant  really  dis- 
sired  the  information  asked  for  in  her  motion,  she  could 
have  obtained  it  by  an  inten*ogatory  addressed  to  the  plain- 
tiff. 

There  are  numerous  cases  wherein  this  court  has  held  that 
defects  and  uncertainties  in  a  pleading  which  states  facts 
sufficient  can  not  be  reached  by  a  demurrer,  but  only  by  a 
motion  to  make  certain,  or  to  supply  the  defect ;  and,  doubt- 
less, there  may  be  cases  in  which  the  judgment  should  be  re- 
versed on  account  of  the  refusal  of  the  court  to  sustain  such 
a  motion,  but  not  unless  it  be  made  to  appear  that  the  party 
has,  or  reasonably  may  be  presumed  to  have,  suffered  harm 
from  the  adverse  ruling.     Sections  of  the  code,  101,  580. 

Judgment  affirmed,  with  costs. 


No.  9094. 

The  State  v.  Berdetta. 

HiGH¥rAY. — Street,— Sidewalk,— A  public  street  is  a  public  highway,  and 
a  sidewalk  is  a  part  of  the  street,  and  public  highways  belong,  from 
side  to  side  and  from  end  to  end,  to  the  public* 

OrixinaIp  Law. — Statutory  Offences, — Common  Law, — In  this  State  there 
are  no  common-law  offences,  and  criminal  prosecutions  can  only  be 
maintained  for  offences  prescribed  by  statute ;  but,  where  the  statute 
doe«  not  si>ecially  define  the  offence,  the  conmion-law  definition  will  be 
adopted. 
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Sahe. — Nuisance. — ObUrucling  Jlighwap.^-^What  at  common  law  wag  a 
public  nuisance  Ir  such  under  the  statute,  and  the  permanent  obstnic- 
tion  of  a  public  highway  is  per  se  a  public  nuisance. 

Same. — Public  Street, — Private  Use, — There  cuA  be  no  rightful  private 
permanent  use  of  a  public  street  or  alley,  and  whoever  so  uses  it  conv 
mits  an  indictable  nuisance. 

Same. — Municipal  Corporation, — ^The  right  of  .an  adjacent  proprietor  in 
and  to  the  highway  is  one  which  the  Legislature  can  not  take  awdy 
without  compensation ;  nor  can  municipal  corporations  devote  streets 
to  private  purposes. 

Same. — A  municipal  corporation  is  guilty  of  maintaining  a  public  nui- 
sance, if  it  places  a  permanent  obstruction  in  a  public  sti^eet. 

Same.  —  Eight  of  Property  Owners  in  Street, — Ir^unction, — IndictimeiU. — 
Evidence, — The  permanent  obstruction  of  a  street  is  such  an  unlawful 
act  as  injures  the  property  owners  of  the  street,  who  have  a  right,  a& 
an  essential  incident  to  the  enjoyment  of  their  property,  to  the  use  of  the 
street,  in  its  full  width,  free  from  all  obstructions  of  a  permanent  chaiao- 
ter;  and  this  right  may  be  vindicated  either  by  injunction  or  indict- 
ment, and  its  violation  established  by  evidence  of  a  permanent  en- 
croachment upon  the  street. 

Same.— Where  the  unlawful  act  of  obstructing  a  public  highway  injures 
others  than  those  owning  real  estate  upon  the  street,  such  act  is  of  Itself 
a  public  nuisance. 

Same.— Encroachment  on  Street  Public  Nuisancc^A  permanent  structure, 
materially  encroaching  upon  a  public  street,  in  a  thickly  inhabited  part 
of  a  large  city,  is  a  niusance  per  se. 

Same.— i>w«y  of  Court  to  Give  Instructions,— Hypothetical  Casc^Practke.— 
While  a  jury  in  a  criminal  prosecution  is  not  bound  to  follow  the  instruc- 
tions given,  yet  it  is  nevertheless  the  duty  of  the  court  to  instruct  them 
upon  the  law  applicable  to  the  case;  and  whe^e  an  instruction  states 
hypothetically  all  the  facts  necessary  to  constitute  an  offence,  it  is 
proper  for  the  court  to  give  the  rule  of  law  applicable  to  such  facts. 

From  the  Marion  Criminal  Circuit  Court. 

J,  B,  Elam,  Prosecuting  Attorney,  J.  M.  Cropsey  and 
C,  M.   Coopevy  for  the  State. 
J,  L,  MitcheU^  for  appellee. 

Elliott,  J. — This  appeal  is  prosecuted  by  the  State  from 
a  judgment  acquitting  the  appellee  of  the  offence  of  main- 
taining a  public  nuisance.  The  State  seeks  a  review  of  the 
ruling  of  the  court  in  refusing  an  instruction  asked  by  the 
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prosecuting  attorney,  and  upon  the  question  whether  that 
ruling  was  correct  or  not  the  case  turns. 

The  instruction  asked  by  the  State  and  refused  by  the  court 
reads  as  follows :  *  'If  it  is  shown  by  the  evidence  beyond  a  rea- 
sonable doubt  that  Market  street  and  the  sidewalk  thereof  is 
situated  in  the  city  of  Indianapolis,  Marion  county,  Indiana^ 
in  a  densely  populated  neighborhood,  and  constantly  used 
by  the  citizens  of  said  State  for  the  puq>ose  of  passage  and 
repassage   as   a  public  highway,  and  was  so  situated  and 
ujfcd  on  the  12th  day  of  May,  1880,  and  the  defendant  on 
that  day  was  occupying  and  maintaining  on  said  sidewalk  a 
building  of  a  permanent  nature,  of  the  length  of  twenty- 
three  feet,   and  of  the  width  of  three  feet  eleven  inches, 
and  of  the  height  of  seven  feet,  and  that  said  sidewalk  wa» 
fifteen  feet  wide,  except  where  said  building  was  situated, 
and  that  where  said  building  was  situated  but  eleven  feet 
remained  for  the  passage  of  said  citizens  of  said  State,  you 
should  find  the  defendant  guilty,  such  an  obstruction  of  a 
public  highway  being  a  nuisance  within  itself."     Although 
this  instruction  was  refused  by  the  court,  yet,  upon  its  own 
motion,  one  was  given  precisely  the  same,  except  that  the 
last  clause  was  omitted,  and  the  foUoAving  clause  substituted : 
"And  that  the  obstruction  essentially  interfered  with  the 
comfortable  enjoyment  of  said  sidewalk."     The  effect  of 
this  striking  out  and  substitution  was  to  veiy  materially 
change   the.  meaning   and   force   of  the  instruction.     The 
theoiy  of  the  instruction,  as  originally  written,  is  very  dif- 
ferent from  that  asserted  by  the  instruction  as  framed  by  the 
court.      The  instruction  asked  by  the  prosecution  asserts 
that  it  is  sufficient  for  the  State  to  prove  the  existence  of  a 
permanent  obstruction  in  the  highway,  while  that  fmmed 
by  the  court  affirms  that  it  is  not  sufficient  to  show  the  ex- 
i^ence  of  such  an  obstruction,  but  that  the  State  must  show> 
ill  addition,  that  "it   essentially  interfered  with  the  com- 
fortable enjo3rment  of  the  sidewalk." 
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A  public  .street  is  a  public  highway,  and  a  sidewalk  is  a 
part  of  the  street.  TTie  Common  Council ^  etc.,  v.  Croas^  7 
Ind.  9  ;  The  State  v.  Mathis,  21  Ind.  277.  The  common-law* 
doctrine  was  that  a  public  highway  was  a  "way  common  and 
free  to  all  the  king's  subjects  to  pass  and  repass  at  liberty," 
and  that  an  unauthorized  obstruction  was  indictable  and  pun- 
ishable as  a  nuisance.  Nor  was  it  necessary  to  show  any- 
thing more  than  that  there  was  a  permanent  obstruction  of 
the  public  way.  Tlie  People  v.  Vanderbilty  28  N.  Y.  396; 
The  State  v.  Woodward^  23  Vt.  92 ;  Davis  v.  Mayot^  etc.j 

14  N.  Y.  506,  524 ;  Commonwealth  v.  King,  13  Met.  115; 
Hankow  v.  The  State,  1  Greene,  Iowa,  439. 

Counsel  for  appellee  argue  with  much  force  and  ingenuity 
that  the  common-law  doctrine  does  not  prevail  in  Indiana, 
for  the  reason  that  our  statute  prescribes  an  essentially  dif- 
ferent rule.  It  is  indeed  true,  as  counsel  assert,  that  we 
have  no  common-law  offences,  and  that  criminal  prosecutions 
can  only  be  maintained  for  such  offences  as  are  prescribed 
by  statute.   It  does  not,  however,  follow  from  this  that  there 

15  no  such  thing  as  an  indictable  public  nuisance  under  our 
statute.  In  BurJc  v.  Tfie  State,  27  Ind.  430,  it  was  held  that 
there  is  such  an  offence,  although  the  statute  does  not  spe- 
<5ifically  define  a  public  nuisance.  In  that  case  it  was  held 
that  *'The  phrase  'public  nuisance'  had  a  very  definite  mean- 
ing in  the  law  long  before  the  statute  was  enacted."  If  the 
case  cited  should  be  followed  to  its  logical  consequences,  it 
"would  require  us  to  hold  that  what  was  at  common  law  a 
public  nuisance  is  such  under  our  statute,  and  that  perma- 
nently obstructing  a  highway  is  per  se  a  public  nuisance,  be- 
cause it  was  always  such  at  common  law.  We  hold  this  to 
be  the  correct  rulin«r. 

Upon  the  assumption  of  the  appellee,  that  the  State  must 
show  an  unlawful  .act  injurious  to  the  citizens  of  the  State, 
and  one  which  essentially  interferes  with  either  the  free  use 
of  property  or  the  comfortable  enjoyment  of  life  or  prop- 
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erty,  the  conclusion  which  he  deduces  is  an  incorrect  one* 
The  pennanent  obstruction  of  a  public  street  is  in  itself  an 
unlawful  act,  essentially  interfering  with  the  free   use  of 
property,  as  well  as  the  comfortable  enjoyment  of  life.    The 
right  of  adjacent  proprietors  in  and  to  the  highway  is  one  of 
which  the  Legislature  itself  can  not  deprive  them  without 
compensation  ;  nor  can  the  municipal  authorities,  broad  and 
comprehensive  as  their  powers  are,  devote  the  street  to  pri- 
vate purposes.     Haynes  v.  Thomas^  7  Ind.  38  ;  St.  Vincent 
0.  Asylum  v.  City  of  Troy,  32  Am.  R.  286.    So  far  does  this 
rale  go  that  the  municipality  is  itself  guilty  of  maintaining  a 
public  nuisance,  if  it  place  a  permanent  obstruction  in  a  pub- 
lic street.     Wartmanv.  City  of  Philadelphia ,  33  Pa.  St. 
202 ;  77^e  State  v.  Lave^'ack,  34  N.  J.  Law,  201.   Even  under 
the  British  form  of  government,  the  king  had  no  power  to 
aathorize  the  permanent  obstruction  of  a  public  highway. 
Vin.   Abr.,  Tit.  Nuisance.     The   existence  of  the  penna- 
nent obstruction  in  the  highway  is,  therefore,  clearly  such 
an  unlawful  act  as  injures  the  citizens  who  are  lot-owners  on 
the  street,  and  who  have  a  right,  as  an  essential  incident  to 
the  enjoy^ment  of  their  property,  to  have  the  street  main- 
tained its  full  width,  free  from  all  obstructions  of  a  perma- 
nent character.     This  is  such  a  right  as  may  be  vindicated 
either  by  injunction  or  indictment,  and  its  violation  is  estab- 
lished by  evidence  of  a  permanent  encroachment  upon  the 
street.     Smith  v.  The  State,  3  Zab.  712 ;  Moyamensing  v. 
Long,  1  Pa.  143 ;  Wood's    Law  of   Nuisances,   sec.   252 ; 
Langsdale  v.  Bonton,  12  Ind.  467.     It  is  upon  the  doctrine 
here  affirmed,  that  the  case  of  Pettis  v.  Johnson,  56  Ind.  139, 
proceeds.   There,  this  court  held  that  a  stairway  erected  upon 
u  public  alley  of  a  city,  by  express  authority  of  the  munici- 
pal officers,  was  per  se  a  public  nuisance,  which  an  adjacent 
proprietor   might   have    abated.     The    same   general  doc- 
trine is  declared  in  the  late  and  well-considered  case  of  Com- 
monwealth v.  BlaisdeU,  107  Mass.  234.    The  conclusion  upon 
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principle,  as  well  as  from  authority,  must  be,  that,  if  the  un- 
lawful act  of  obstructing  a  public  highway  did  not  injure 
othei-s  than  those  owning  real  estate  upon  the  street,  such 
unlawful  act  would  be,  of  itself,  a  public  nuisance. 

Broader  and  more  comprehensive  rights  than  those  of  ad- 
jacent proprietors,  as  well  as  a  far  more  numerous  class  of 
citizens  than  those  owning  lots  abutting  on  the  street,  are, 
iowever,  injuriously  affected  by  the  unlawful  obstruction  of 
A  public  highway.  All  the  citizens  are  affected,  for  "a  high- 
way," to  adopt  one  of  the  definitions  found  in  the  books,  **is 
a  road  which  every  citizen  has  a  right  to  use."  The  right  to 
pass  and  I'epass  upon  a  public  highway  is  not  restricted  to  any 
part,  for  *'the  public  are  entitled,  not  only  to  a  free  passage 
along  the  highway,  but  to  a  free  passage  along  any  portion  of 
it  not  in  the  actual  use  of  some  other  traveller."  1  Hawkins 
P.  C,  ch.  32,  sec.  11 ;  Angell  Highways,  sec.  226.  The  same 
doctrine  is  declared  by  this  couit  in  Tfie  City  of  Indiana- 
polis V.  Gas(o7iy  58  Ind.  224,  where  it  is  held  that  the  entire 
w^idth  of  a  sidewalk  must  be  maintained  convenient  and  safe* 
for  the  use  of  travellers.  In  Sherlock  v.  BainbHdgey  41  Ind. 
35,  the  same  general  principle  is  explicitly  affirmed.  The 
•question,  in  all  cases  of  the  character  of  the  present,  is 
not  whether  travel  was  actually  interfered  with,  but  whether 
there  was  an  unlawful  encroachment  upon  a  public  street  by 
the  erection  of  a  permanent  obstruction. 

The  citizens  of  the  municipality  who  are  invested  with  the 
local  government  are  all  affected  by  the  obstruction  of  a 
street,  because  all,  in  the  capacity  of  taxpayers,  are  chained 
with  the  burden  of  so  keeping  the  streets  as  that  they  may 
be  used  in  safety  by  the  citizens  of  the  State.  So  far  does 
Ihe  law  upon  this  subject  extend  that,  even  though  the  ob- 
struction be  placed  on  the  street  by  a  wrong-doer,  the  mu- 
nicipality may,  under  some  circumstances,  be  liable  for  any 
injuries  which  may  be  caused  by  such  an  obstruction.  It 
•can  not  be  doubted  that,  in  keeping  the  streets  clear  and  free 
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from  obstructions,  all  the  taxpayers  of  a  municipality  are 
interested,  and,  therefore,  the  obstruction  of  a  sti-eet  neces- 
sarily affects  a  very  great  number  of  the  citizens  of  the 
State.  In  three  different  capacities,  therefore,  are  the  citi- 
zens affected  by  the  permanent  obstruction  of  a  public- 
street,  as  adjacent  owners,  as  taxpayers,  and  as  citizens, 
having  a  right  to  use  all  of  the  public  sidewalk  not  in  the 
actual  use  of  some  other  traveller. 

Upon  the  facts  hypothetically  stated  in  the  instruction,  the 
rule  of  law  must  be  that  the  obstruction  is  per  se  a  nuisance, 
or  we  might  have  on  the  same  street,  indeed  on  the  same 
square,  an  obstruction  pronounced  by  one  jury  to  be  a  nui- 
sance, and  another,  of  the  same  character  and  dimensions, 
by  another  jury,  declared  not  to  be  a  nuisance.  If  any  other 
rule  than  that  insisted  upon  by  the  State  is  declared  to  be 
the  law,  then  each  particular  case,  although  the  facts  should 
be  identically  the  same,  might  be  differently  decided,  the  re- 
sult in  each  case  depending  upon  the  peculiar  views  of  the 
juiy  trying  the  cause.  The  only  just  and  safe  rule  is,  that 
a  permanent  structure,  materially  encroaching  upon  a  public 
street,  in  a  thickly  inhabited  part  of  a  large  city,  is  a  nui- 
sance of  itself.  There  is  no  injustice  in  this  rule,  because  no 
doctrine  is  more  reasonable  or  more  firmly  settled  than  that 
the  streets  of  a  city  are  for  the  use  of  the  public,  and  that  no 
one  can  have  a  right  to  permanently  divert  a  street,  or  any 
part  of  a  street,  to  private  purposes ;  and  one  who  does  so  di- 
vert a  street  ought  not  to  be  permitted  to  compel  the  State  to 
show  specifically  that  the  enjoyment,  life  or  property  of  some 
part  of  the  citizens  was  essentially  interfered  with.  The 
necessary  consequence  of  the  unlawful  act  is  to  essentially 
interfere  with  the  enjoyment  of  life  and  property,  and,  this 
being  so,  it  was  the  duty  of  the  court  to  instruct  the  jury, 
as  matter  of  law,  that  an  obstruction  of  the  character  de- 
scribed in  the  State's  instniction  was,  of  itself,  a  nuisance. 
If  it  be  the  law  as  it  unquestionably  is,  that  an  unlawful 
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encroachment  upon  a  public  highway,  by  the  erection  of  a 
stmcture  of  a  permanent  character,  in  a  populous  pait  of  a 
large  city,  is  an  act  injuriously  affecting  all  the  abutters,  tax- 
payers, and,  indeed,  all  citizens  of  the  State,  there  is  no  rea- 
son for  instructing  that  the  State  must  supplement  the  evi- 
dence of  the  character  and  location  of  the  obstruction  with 
evidence  showing  that  it  interferes  with  the  comfortable  en- 
joyment of  the  sidewalk. 

The  character  and  location  of  the  obstruction  being  shown, 
it  was  the  duty  of  the  court  to  have  told  the  juiy,  as  a  mat- 
ter of  law,  that  such  an  obstruction  was  a  public  nuisance. 
Unless  the  conclusion  from  the  existence  of  the  facts  be 
deemed  and  treated  as  matter  of  law,  the  result  will  be  a  liuc 
of  cases  with  precisely  the  same  facts,  but  with  diverse 
judgments,  varying  with  the  views  of  the  juiy  by  which 
each  case  is  tried.  The  rule  which  must  guide  is  one  of 
law,  and  should  be  declared  by  the  court ;  and,  as  the  rule 
of  law  was  correctly  expressed  in  the  instruction  asked,  it 
should  have  been  given. 

The  instruction  given  by  the  court  was  of  such  a  character 
as  to  convey  to  a  man  of  ordinary  capacity  an  incoiTect  view 
of  the  law  applicable  to  the  case.  As  we  have  already  shown, 
the  rule  at  common  law  is,  beyond  all  question,  that  a  per- 
manent and  material  encroachment  upon  a  public  street  is 
per  se  a  nuisance,  and  as  we  have  further  shown,  our  statute 
does  not  change  that  rule,  it  must  be  held  error  to  so  in- 
struct the  jury  as  to  lead  them  to  believe  that,  in  addition  to 
showing  the  character,  situation  and  surroundings  of  the 
obstruction,  it  was  necessaiy  for  the  State  to  show  that  the 
conif  oitable  enjoyment  of  the  sidewalk  was  essentially  inter- 
fered with.  But  one  inference  can  be  drawn  from  the  in- 
struction of  the  court,  and  that  is  that  there  must  he  some 
other  facts  shown  in  addition  to  those  stated  in  the  instruc- 
tion. Having  hvpothctically  stated  all  the  facts  which  it  was 
incumbent  upon  the  Stute  to  prove,  the  last  clause  of  the 
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instruction 9  reading  as  follows :  ''and  that  said  obstruction 
essentially  interfered  with  the  comfortable  use  of  the  side- 
^walk,"  is  added,  thus  conveying  to  the  jury  the  impres- 
sion that  something  more  than  the  facts  recited  in  the  in- 
struction must  be  proved.     K  the  facts  stated  in  the  part  of 
the    instruction   preceding  the  clause  just  quoted  were  all 
that  the  State  need  prove,  then,  by  adding  that  clause,  an 
erroneous  rule  was  declared,  because  that  clause  asserts  that, 
in   addition  to  the  facts  recited,  the  State  must  show  some 
other  fact  or  facts. 

The  distinction  between  the  temporary  occupancy  of  pub- 
lic streets  for  commercial  or  building  purposes,  and  its  per- 
manent obstruction,  is  well  illustrated  in  the  leading  case  of 
'Wood  V.  MearSy  12  Ind.  515.     It  is  not  doubted  that  side- 
^vv^alks  may,  when  authorized,  be  temporarily  occupied  for 
private  purposes ;  but  temporary  occupancy  for  authorized 
private  puiposes  is  quite  a  different  thing  from  the  erection 
of  a  structure  of  a  permanent  character.     But  even  with  re- 
spect to  temporary  use  of  such  streets,  it  must  be  borne  in 
mind  that  it  may  go  to  the  extent  of  becoming  a  public  nui- 
sance.     Hex  V.  Rvs8elU  6   East,   427 ;  Commonwealth  v. 
J^CLS»^norty  1  S.  &  R.  217 ;  Palmer  v.  Silverthorn^  32  Pa. 
St.   65  ;    Commonwealth  v.  Millimany  13  S.  &  R.  403. 
Appeal  sustained,  at  costs  of  appellee. 

On  Petition  tor  a  Rehearing. 

Et.r,iOTT,  J. — ^The  importance  of  the  questions  involved, 
And  the  earnestness  and  ability  with  which  the  petition  for 
A  rehearing  has  been  argued,  have  induced  us  to  again  care- 
fully consider  the  questions  which  this  case  presente. 

^^e  are  satisfied  that  the  conclusions  reached  and  an- 
nounced in  the  original  opinion  are  correct.  Public  high- 
iBrays  belong,  from  side  to  side  and  end  to  end,  to  the  public. 
Tf  acquired  under  the  right  of  eminent  domain,  the  public 
Vol.  73.— 13 
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money  paid  for  them.    If  acquired  by  dedication,  the  donor 
gave  them  to  the  public  for  public  purposes.     The  right  to 
seize  lands,  under  the  right  of  eminent  domain,  extends  only 
to  cases  where  the  highway  is  for  the  public  use.   Blackman 
V.  Halves^  72  Ind.  515.    There  is  no  such  thing  as  a  rightful 
private  permanent  use  of  public  highways.     If  one  person 
can  permanently  use  the  highway  for  his  private  business 
purposes,  so  may  all.     Once  the  right  is  gmnted,  there  can 
be  no  distinction  made,  no  line  drawn  ;  all  persons  may  build 
their  shops,  exhibit  and  sell  their  wares,  within  the  boun- 
daries of  the  public  highway.     There  is  no  right  in  any  per- 
son to  permanently  appropriate  to  private  use  any  part,  of  a 
public  street  or  alley.   The  person  who  so  uses  a  public  high- 
way commits  an  indictable  public  nuisance.     An  English 
author  of  deservedly  high  repute  illustrates  the  doctrine  we 
are  endeavoring  to  enforce,  thus :    "In  the  case  of  an  ordi- 
nary highway  running  between  fences,  the  right  of  way  or 
passage  is  prima  facie ^  and  unless  there  be  evidence  to  the 
contrary,  extends  to  the  whole  space  between  the  fences,  and 
the  public  are  entitled  to  the  use  of  the  whole  of  it  as  the 
highway,  and  are  not  confined  to  the  part  whiph  may  be 
metalled  or  kept  in  order  for  the  more  convenient  use  of 
carriages  and  passengers.     It  is  an  indictable  offence,  there- 
fore, to  place  posts  on  greensward  and  open  places  extend- 
ing between  the  metalled  part  of  the  road  and  the  fence, 
dividing  the  road  from  the  adjoining  land,  although  the 
posts  do  not  in  point  of  fact  offer  any  injurious  obstruction 
1 0  the  public  traffic.    It  is  enough  that  they  stand  in  the  way 
of  those  who  may  wish  to  traverse  the  whole  space  between 
the  fences."     1  Addison  Torts,  p.  828,  sec.  313. 

In  Commonwealth  v.  Weniwo^'th^  1  Brightly  N.  P.  318, 
the  facts  were  precisely  similar  to  those  stated  in  the  in- 
structions asked  by  the  State  in  the  case  in  hand,  and  the 
court,  as  matter  of  law,  declared  the  act  of  placing  a  fruit- 
stand  upon  the  sidewalk  of  a  city  to  be  a  public  nuisance. 
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The  accurate  and  learaed  editor  of  the  Albany  Law  Jour- 
nal declares  that  "There  is  nothing  novel  in  the  doctrine 
that  the  citizens  have  a  right  to  a  clear  sidewalk,'*  and  that 
fruit-stands,  even  when  placed  thereon  l)y  authority  of  the 
municipal  legislatures,  are  nuisances. 

We  deem  it  unnecessary  to  add  other  citations  to  those 
made  in  the  original  opinion,  although  many  more  might  be 
added. 

There  was  no  usurpation  of  the  functions  of  the  jury  in  the 
instruction  asked  by  the  State.     Matters  of  fact  are  always 
-to   be  decided  by  the  jury,  but,  when  the  facts  arc  entirely 
undisputed,  it  is  the  duty  of  the  court  to  state  to  the  jury 
the    law  upon  the  facts.     This  is  true  in  criminal  prose- 
outious  as  well  as  civil  actions.     The  statute  makes  it  the 
impenitive  duty  of  the  court  to  instruct  the  jury  upon  all 
matters  of  law  in  criminal  prosecutions,  and  if,  in  giving 
instructions,  an  error  is  committed,  the  case  will  be  reversed. 
It  IS  none  the  less  the  duty  of  the  court  to  instruct  the  jury 
upon  the  law,  because  the  jury  are  the  ultimate  and  exclusive 
judges  of  both  the  law  and  the  facts.     The  jury  are  not, 
siccording  to  the  settled  rule  of  this  State,  bound  to  obey  the 
instructions  given  them,  but  the  court  is  nevertheless  bound 
t€>  inform  them  upon  all  matters  of  law.     In  this  case,  the 
facts  hypothetically  stated  in  the  instruction  were  all  that 
-wero  required  to  constitute  a  public  nuisance.     Not  a  single 
material  fact  was  wanting,  and  it  was  proper  to  state  the 
rnlc    of   law  applicable  to  such  facts.     Couits  are  not  to 
state   mere  abstract  propositions  of  law,  but  to  state  rules 
applying  to  the  particular  case  on  trial.     In  this  case  the 
ri^ht  of  the  public,  the  invasion  of  that  right  by  the  wrong- 
ful act  of  the  appellee,  and  the  injury  to  the  public,  all  ap- 
peared in  the  hjqpothetical  statement  made  by  the  court,  and 
nothinsr  remained  but  to  do  as  the  State  asked  the  court  to 
j^^_de<:ilare  the  rule  of  law  applicable  to  such  a  state  of 
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Appellee  refers  us  to  the  case  of  Tfie  State  v.  Johnson^ 
69  Ind.  85,  whei*e  it  was  held  that  an  indictment  attempting- 
to  charge  the  offence  of  living  together  in  open  and  notorious 
fornication  was  bad  because  it  did  not  aver  that  the  living 
together  in  fornication  was  open  and  notorious.  The  doc- 
trine of  that  case  we  heartily  approve,  but  fail  to  see  that  it 
has  the  slightest  application  to  the  case  we  have  in  hand. 
We  are  also  referred  to  the  case  of  Tfie  State  v.  Houck^  afUe, 
p.  37.  It  was  there  held  that  an  information  which  charged 
that  a  slaughter-house  that  was  so  maintained  as  to  emit  offen- 
sive and  noisome  stenches  and  smells  around  it  for  the  dis- 
tance of  one-fourth  of  a  mile,  was  bad  for  the  reason  that 
it  did  not  aver  that  there  were  persons  living  %vithin  that  dis- 
tance. It  was  there  said :  "Nor  does  it  appear,  by  the  affidavit, 
that  any  one  resided  within  the  limits  of  the  quarter  of  a  mile, 
to  which  extent  the  air  was  contaminated.  •  *  •  * 
In  short,  no  facts  are  stated  to  show  that  any  part  of  the  citi- 
zens of  the  State  were  injured.  The  genei'al  conclusion,  'to  the 
great  injury,  annoyance  and  common  nuisance  of  all  the  cit- 
izens of  the  State,'  etc.,  does  not  supply  the  defect  in  the  main 
body  of  the  allegation . ' '  That  case,  so  far  from  being  in  appel- 
lee's  favor,  is  against  him,  for  it  decides  that  the  facts,  and  not 
the  mere  conclusioiLS,  are  to  control.  In  the  case  in  hand, 
all  the  material  facts  appear,  and  the  court  was  asked  to  de- 
clare the  law  upon  these  undisputed  facts. 

The  onlv  other  case  to  which  counsel  refer  is  the  over- 
ruled  case  of  Hackney  v.  Tlie  State^  8  Ind.  494.  All  we 
need  say  of  that  case  is,  that  the  doctrine  which  it 
declared  has  been  completely  exploded.  WaU  v.  The  States 
23  Ind.  150 ;  Burk  v.  Tfie  State,  27  Ind.  430 ;  Tlte  Ohio, 
etc. ,  jR.  W.  Co.  V.  SimoTij  40  Ind.  278  ;  Pettis  v.  Jofuison,  56 
Ind.  139 ;  Hood  v.  Tfie  State,  56  Ind.  263 ;  Haag  v.  T7te 
Board,  etc.,  60  Ind.  511.  Many  of  these  cases,  and  more 
that  might  be  cited,  hold  that,  under  our  statute,  a  nuisance 
is  substantially  the  same  as  at  common  law.     The  law  upon 
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this  subject  is  well  stated  by  Frazer,  J.,  in  Burk  v.  The 
State ^  supi'a.     It  was  there  said:     **There  is  no  difficulty 
in  undei-standiug  the  section  of  the  statute  upon  which  this 
prosecution  was  founded.     The  phrase  ^public  nuisance'  had 
ti  very  definite  meaning  in  the  law  long  before  the  statute 
was  enacted.     To  annex  a  definition  of  each  word  employed 
io  the  section  was  certainly  never  within  the  purpose  of  the 
Legislature.  Such  absurdity  is  not  to  be  imputed  to  the  law- 
making power.     Was  it  then  intended  that  in  creating  a 
•crime,  words  having  a  comprehensive  and  exact  legal  mean- 
ing, embracing  much  in  brief,  must  not  be  employed ;  that 
the  virtue  of  such  legislation  should  depend  upon  the  vast- 
Jiess  of  its  circumlocution?     It  is  hardly  conceivable  that 
anything  more  was  intended  than  that  there  should  be  no 
criminal  prosecution  in  this  State  for  any  act,  unless  the 
Legislature  had  first  declared  it  a  crime,  in  intelligible  tenns, 
^nd  fixed  the  punishment  therefor.     In  that  sense,  the  en- 
actment against  public  nuisances  is  consistent  with  it.     It 
defines — t.  e.  marks  out,  with  distinctness,  a  public  nuisance 
as  a  crime." 

Much  is  said  by  counsel  about  the  necessity  of  supple- 
menting the  facts  stated  in  the  instruction  by  evidence 
that  some  injury  was  done  to  some  particular  citizen  or  cit- 
izens. It  is  evident  that  counsel  lose  sight  entirely  of  the 
principle  which  governs  this  case.  Although  at  the  expense 
-of  some  repetition,  we  restate  this  principle.  The  public 
were  entitled  to  the  free  use  of  every  part  of  the  sidewalk, 
and  the  erection  of  a  permanent  structure  thereon  was 
an  invasion  of  this  right,  constituting  a  legal  injury  affect- 
ing not  only  some,  but  all,  of  the  citizens  of  the  State.  The 
act  is  itself  a  wi*ong,  and  in  and  of  itself  a  wrong  to  all  the 
citizens  of  the  commonwealth.  There  is  no  need  to  call  this 
or  that  citizen  and  ask  him  whether  he  has  suffered  any 
annoyance.  This  would  be  impracticable  as  well  as  needless, 
})eeause  the  act  itself  affects  all  who  have  a  right  to  travel 
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the  highway,  and  that  right  belongs  to  everybody  in  the 
State.  It  is  impossible  to  invade  it  without  affecting  the 
interests  of  all. 

We  are  told  that  numerous  encroachments  have  been  made 
upon  public  sidewalks  by  stairways,  basement  railings  and 
the  like,  under  the  belief  that  such  encroachments  are  not 
nuisances  jyer  se.  We  can  not  say  what  belief  persons  may 
act  upon  in  appropriating  public  property,  but  we  can  say 
that  there  can  be  no  reasonable  foundation  for  a  belief  that 
one  may  seize  upon  the  property  of  another  and  appropriate 
it  to  his  own  use,  even  though  that  other  be  the  public. 
There  is  not  the  semblance  of  a  ground  upon  which  to  found 
such  a  belief.  Men  ceitainly  know  that  they  do  not  own  an 
inch  of  the  public  way,  and  know,  too,  that  the  way  belongs 
to  the  public,  and  is  free  and  common  as  a  way  to  every 
citizen  of  the  land.  Surely,  no  man  can  justly  claim  that  he 
can  seize  the  public  sidewalks  of  a  large  city,  and  build 
thereon  permanent  structures  for  private  use.  But  more 
than  this,  he  who  does  seize  a  part  of  the  public  highway 
for  private  puq^oses  knows — not  merely  as  matter  of  law, 
and  that  is  conclusive  knowledge,  but  as  matter  of  fact — 
that  he  is  invading  the  rights  of  all  the  citizens  of  the  State ; 
for  all  have  a  right  to  the  free  use  of  every  part  of  the 
highway. 

Petition  overruled. 


♦•» 
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163  886  Promissory  'Sote.— Payable  in  Bank,— Fraud  in  procntrlng  Signature, — 

Innocent  Holder, — Where  a  note  is  executed  payable  at  a  bank  in 
this  State,  on  the  false  and  fraudulent  representations  of  the  payee^ 
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Uie  maker  believing  it  to  be  an  instrument  of  a  different  chai'acter, 
6uch  maker  is  liable  for  the  amount  of  such  note  in  the  hands  of  an 
innocent  endorsee,  before  maturity,  and  for  value. 

Same.— 'Pleading. — Ansioer. — Contract. — A  contract  can  not  be  confessed 
and  avoided,  and  also  denied,  in  the  same  paiT^raph  of  answer. 

i>AXE.—Unverifled  Answer  in  Denial. — In  an  action  by  an  endorsee  on  a 
promissory  note,  where  proof  of  the  matters  alleged  in  an  answer 
would  not  avoid  such  note  in  the  hands  of  &  bona  fide  holder,  such 
answer  is  insufficient  on  demuiTer;  and  a  plea  denying  the  execution 
of  the  note,  not  verified,  imposes  no  other  burden  on  the  plaintiff 
than  to  produce  and  give  in  evidence  such  note. 

^liXLE.—Evidence. — Under  an  unverified  answer  in  denial,  evidence  that 
the  note  in  suit  is  a  forgery,  or  was  not  executed  by  the  defendant,  is 
inadmissible. 

From  the  Huntington  Circuit  Court. 

TT.  H.  Trammel  and  W.  W.  Woollen^  for  appellant. 
L.  P.  MiUigan  and  A.  Moore^  for  appellee. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellant,  as 
the  bona  fide  holder  for  value,  by  endorsement  before  ma- 
tarity,  against  the  appellee  as  the  maker,  of  a  promissoiy 
note  for  the  sum  of  $400,  dated  February  9th,  1872,  and 
payable  six  months  from  the  date  thereof,  to  the  order  of 
James  B.  Drake,  at  the  First  National  Bank  at  Indianapolis. 

The  defendant  answered  in  three  paragraphs.  The  first 
was  as  follow^s : 

**The  defendant.  Price  S.  Whitacre,  for  answer  to  plain- 
tiff's complaint,  says  that  he  never  executed  or  delivered  the 
supposed  promissory  note,  sued  upon  by  plaintiff,  in  manner 
and  form  as  sued  upon  in  his  complaint,  and  that  it  is  not 
tlie  note  of  this  defendant." 

The  second  and  third  paragraphs  were  much  alike,  the 
third  being  more  lengthy,  and  setting  up  the  supposed  de- 
fence more  in  detail  than  the  second,  but  containinsr  no  ma- 
terial  allegations  not  found  in  the  second.  The  third  para- 
graph need  not,  therefore,  be  set  out.  The  second  was  as 
follows : 

"And  the  defendant,  Whitacr«,  for  a  further  answer  to 
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plaintiff's  complaint,  says :     That  on  the  9th  day  of  Febru- 
ary, 1872,  two  persons  to  this  affiant  unknown,  came  to  de- 
fendant, at  his  farm  and  residence  thereon,  four  miles  from 
the  nearest  town,  and  one  of  said  persons  represented  him- 
self to  be  the  duly  constituted  agent  of  one  J.  B.  Drake,  to 
sell  a  certain  patent  right  and  territory  therefor,  for  'J.  B. 
Drake's  Horse  Hay  Fork  and  Hay  Carrier ;'  that,  then  and 
there,  such  pretended  agent  constituted  this  defendant  agent 
to  sell  the  same  for  three  townships  in  said  county;  that 
the  tenns  of  said  agency  were  mutually  agreed  upon  and 
embodied  in  a  contract,  which  this  defendant  then  and  there 
executed  and  delivered  to  said  pretended  agent ;  that  said 
contract  of  agency  is  in  the  possession  of  some  person  un- 
known and  can  not  be  herein  set  out ;  but  that  said  contract 
was  so  artfully  constructed,  that  its  terms,  when  read  prop- 
erly, contained  the  contract  as  aforesaid ;  but  affiant  believes 
it  contained  a  promissory  note,  secretly  and  artfully  concealed 
therein,  which  note  could  only  be  constructed  by  mutilating, 
cutting  and  trimming  and  severing  said  note  out  of  said  con- 
tract ;  that,  when  such  contract  was  entire,  it  was  executed  by 
this  defendant ;  but,  after  it  was  so  executed  and  delivered 
in  such  form,  it  was  mutilated,  changed,  altered,  severed 
and  otherwise  trimmed  into  the  note  sued  upon  in  plaintiff's 
complaint,  all  of  which  mutilation  was  done  without  the 
knowledge,  consent,  connivance  or  inst^mce  and  request  of 
this  defendant.    Wherefore  defendant  says  that  such  pre- 
tended note  is  not  his  act  and  note,  and  was  never  executed 
by  hiin  as  such,  in  manner  and  form  as  sued  upon. 

*' Wherefore  defendant  asks  judgment  for  costs  and  all 
proper  relief." 

The  second  paragraph  only  was  verified. 

The  plaintiff  demurred  to  the  first,  second  and  third  para* 
graphs  respectively ;  but  the  demurrers  were  overruled,  and 
the  plaintiff  excepted,  and  such  further  proceedings  were 
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had  as  that  judgment  was  rendei'ed  for  the  defendant.   Error 
is  assigned  upon  the  ruling  on  the  demurrers. 

Neither  the  second  nor  third  paragraph  of  ansy^er  contro- 
verts the  execution  of  the  note.     They  are  not  answers  of 
denial,  but  of  confession  and  avoidance.     They  do  not  put 
in  issue  the  execution  of  the  note,  but  set  up  new  matter 
intended  to  show  that  it  is  invalid.     The  second  paragraph, 
after  setting  up  the  new  matter,  concludes  that,  ** Wherefore 
defendant  says  that  said  pretended  note  is  not  his  act  and 
note,  and  was  never  executed  by  him  as  sucky  in  manner  and 
form  as  sued  upon."     The  meaning  of  which  is,  that  by 
reason  of  the  new  matter  thus  set  up,  which  does  not  deny 
the  execution  of  the  note,  but  seeks  to  avoid  it,  it  is  not  the 
defendant's  note,  not  being  executed  by  him  as  such.     This 
can  not  be  construed  as  a  denial  by  the  defendant  of  the 
execution  of  the  note.     A  contract  can  not  be  confessed  and 
avoided,  and  also  denied,  in  the  same  paragraph  of  answer. 
Crank  v.  CoZe,  10  Ind.  485 ;  Kimble  v.  Christie^  55  Ind, 
140.     We  do  not  think  the  defendant  could  be  convicted  of 
perjury,  this  paragraph  being  verified,  by  proof  that  he  ex- 
ecuted the  note.     This  would  furnish  a  fair  test  of  the  con- 
struction of  the  pleading. 

The  second  and  third  paragraphs  not  putting  in  issue  the 
execution  of  the  note,  it  remains  to  inquire  whether  they  set 
up  facts  sufficient  to  avoid  it  in  the  hands  of  an  innocent 
holder.  That  they  do  not  is  settled  by  many  cases  decided 
by  this  court,  wherein  like  questions  have  been  involved. 

Questions  have  been  so  often  decided  by  this  court  as  to 
the  rights  of  bona  fide  endorsees  of  commercial  paper,  exe- 
cuted under  circumstances  similar  to  those  set  up  in  the  par- 
agraphs in  question,  that  we  deem  it  unnecessaty  here  to 
enter  upon  any  further  discussion  of  the  subject.  We  refer, 
however,  to  some  of  the  cases  upon  the  point :  Nebeker  v. 
Cutsinger^  48  Ind.  436;  Kimble  v.  Ghristie^  supra;  Cor^ 
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nell  V.  Nebeker,  58  Ind.  425 ;  RuddeU  v.  Fhalor^  72  Ind* 
533,  and  cases  there  cited. 

The  court  eiTed  in  overruling  the  demurrer  to  the  second 
and  third  paragraphs  of  answer.  We  can,  by  no  means,  say 
that  the  en'or  was  harmless.  Proof  of  the  matters  alleged 
in  the  paragraphs  would  not  avoid  the  note  in  the  hands  of  a 
bona  fide  holder;  and,  while  the  first  paragraph  may  be 
good  as  a  pleading  denying  the  execution  of  the  note,  yet, 
as  it  was  not  verified,  it  could  impose  no  other  burden  ujxin 
the  plaintiff  than  to  produce  and  give  in  evidence  the  note. 
Under  the  unverified  paragraph  in  denial,  the  defendant  could 
not  give  evidence  that  the  note  was  a  forgerjs  or  was  not  exe« 
cuted  by  him.  2  R.  S.  1876,  p.  75,  sec.  80  ;  Unthankv,  The 
Henry  County  Turnpike  Oo,^  6  Ind.  125  ;  Hunt  v.  Raymondy 
11  Ind.  215  ;  Denny  y.  The  North  Western  Chri8tianU'nit}er' 
sity^  16  Ind.  220  ;  Evans  y.  Tlie  Southern  Turnpike  Co.^  18 
Ind.  101  ;  Coenv,  Funk,  18  Ind.  345.  There  are,  doubtless, 
other  cases  to  the  same  effect  scattered  through  our  reports, 
but  it  is  unnecessary  to  make  any  further  collection  of  them 
here. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  with  instructions  to  the  court  below  to  sustain  the 
demurrers  to  the  second  and  third  paragraphs  of  answer. 


'♦•♦ 
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Jeffries  v.  Lamb  et  al. 

Promissory  Note. —  Surety,— Failure  of  Consideration, — CorUraet. — 
Where  the  payee  of  a  note  induces  another  to  become  surety  tbereon^ 
by  agi'eein*^  that  he  would  deliver  to  the  maker  a  previous  note  and 
chattel  mortgage  for  caucellation.  so  that  such  surety  might  indemnify 
himself  by  obtaining  a  first  mortgage  on  the  property  mort^aged^  a 
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failure  and  refusal  to  comply  with  such  agreement  constitute  a  failure- 
of  consideration  as  between  such  payee  and  surety. 

. — Payment, — A  promissory  note  not  payable  at  a  bank,  and  not  gov- 
erned by  the  law  merchant,  given  for  a  precedent  debt,  will  not  oper-. 
ate,  unless  by  express  agi-eement,  as  a  payment  or  extinguishment 
of  such  debt. 

From  the  Whitley  Circuit  Court. 

JV.  OldSy  for  appellant. 

T,  R.  Marshall  and  IT.  F.  McNagny,  for  appellees. 

HowK,  J. — Jn  this  action  the  appellant  sued  the  appellees 
upon  a  promissory  note,  of  which  the  following  is  a  copy: 

*•  $228.50.        Columbia  City,  Ind.,  August  1st,  1874. 

**On  or  before  the  first  day  of  April,  1875,  we  promise  to 
pay  to  the  order  of  Mortimore  Jeffries  two  hundred  twenty- 
eig'bt  and  7V0  dollars,  payable  at  Columbia  City,  Indiana, 
^alue  received,  without  any  relief  from  valuation  and  ap^ 
praisement  laws,  with  interest  annually  at  ten  per  cent,  until 
paid,  and  all  costs  and  attorney's  fees  for  collection  of  said 
note,  if  not  paid  at  maturity. 

(Signed)  ''Harrison  Hupp, 

'•C.  W.  Lamb, 
"Henry  Brown." 

A  judgment  by  default  was  duly  rendered  against  the  de- 
fendant Casper  W.  Lamb,  for  the  amount  due  on  the  note. 

Xhe  appellees  Harrison  Hupp  and  Henry  Brown  jointly 
answered  in  a  single  paragraph,  to  which  the  appellant's 
demurrer,  for  the  alleged  want  of  sufficient  facts  therein, 
overruled  by  the  court,  and  to  this  decision  he  excepted. 
then  replied  to  said  answer  by  a  general  denial ;  and  a 
trial  by  the  court  of  the  issues  thus  joined  resulted  in  a 
findings:  and  judgment  against  him,  in  favor  of  said  appel- 
lees, for  their  costs. 

Did  the  court  en*  in  overruling  the  appellant's  demurrer 
to  the  answer  of  the  appellees  Hupp  and  Brown  ?    This  ia 
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the  only  question  properly  presented  for  the  decision  of  this 
court,  by  the  appellant's  assignment  of  error. 

In  their  answer,  the  said  Hupp  and  Brown,  admitting  the 
execution  of  the  note  in  suit,  and  that  it  was  due  and  unpaid, 
alleged,  in  substance,  that  the  same  was  executed  by  them 
solely  as  sureties  for  their  co-defendant  Lamb,  and  in  no 
other  or  different  character  or  capacity,  and  for  no  other  or 
different  consideration  moving  to  them  whatever ;  that,  at  the 
time  of  the  execution  of  said  note,  the  said  Lamb  was  in- 
debted to  the  appellant  in  the  amount  for  which  the  note 
was  given,  evidenced  by  another  note  theretofore  executed 
by  him  to  the  appellant,  on  the  2d  day  of  February,  1874, 
for  the  sum  of  $220,  with  interest ;  that  the  last  mentioned 
note  was  secured  by  a  chattel  mortgage,  of  even  date  there- 
with, duly  recorded    in  the  recorder's   office    of  Whitley 
county,  within  ten  days  from  the  day  of  its  execution,  which 
said  mortgage  was  given  by  said  Lamb  upon  a  stud-horse, 
or  stallion,  described  therein  as  being  known  by  the  name  of 
**Thom.  H.  Clinton,"  about  17  hands  high,  with  a  small 
star  in  the  face,  and  then  and  since  owned  by  said  Lamb, 
and  of  the  value  of  $250  ;  that,  at  the  time  of  the  execution 
of  the  note  in  suit,  it  had  been  and  was  agreed  upon,  by  and 
between  the  appellant  and  said  Lamb,  Hupp  and  Brown, 
that,  in  consideration  of  the  execution  of  the  note  sued  on, 
and  of  its  execution  by  said  Hupp  and  Brown  as  such  sure- 
ties, the  said  note  for  $220,  and  said  chattel  mortgage, 
rshould  be  delivered  up,  either  to  said  Lamb  or  to  said  Hupp 
or  Brown,   to  be  cancelled,  and  that  the  said  Lamb  should 
execute  a  mortgage  to  said  Hupp  and  Brown,  upon  the  same 
horse,  to  indemnify  them  against  any  liability  upon  said  note 
for  $228.50,  which  note  was  delivered  to  the  appellant  upon 
this  express  understanding  and  agreement ;  that,  at  the  time 
of  the  delivery  of  the  last  mentioned  note,  being  the  note 
now  in  suit,  the  said  note  for  $220,  and  the  mortgage  to  se- 
izure it,  were  not  delivered  up,  for  the  reason  that  the  appel- 
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lant  did  not  have  tkem  with  him,  but  he  agreed  to  surrender 
the  same  as  soon  as  he  could  obtain  the  same  from  his  house 
in  Smith  township,  in  said  county,  where  they  then  were,  in 
order  that  said  Hupp  and  Brown  might  have  the  benefit  of 
the  security  so  being  given  them  by  mortgage  upon  the  same 
property ;  that  said  mortgage  was  so  executed  to  them  by 
said  Lamb  on  the  day  and  at  the  time  of  the  execution  of 
said  note  by  them  to  the  appellant,  being  the  21st  day  of 
August,  1874,  the  said  note  being,  at  the  appellant's  in- 
stance, antedated  August  1st,  1874 ;  and  that  the  said  last 
mentioned  moilgage  was  duly  recorded  in  the  recorder's 
office  of  said  Whitley  county. 

And  the  appellees  Hupp  and  Brown  averred  that,  after 
thedeliveiy  of  the  note  in  suit  to  the  appellant,  he  failed  and 
refused,  and  had  since  refused,  to  comply  with  said  agree- 
ment on  his  part,  as  to  delivering  up  the  note  and  mortgage 
given  him  by  said  Lamb,  and  insisted  that  he  was  entitled  to 
hold  the  same,  and  to  the  benefit  of  said  mortgage ;  and 
that,  by  means  of  the  premises,  there  had  been  a  breach  of 
the  condition,  and  a  failure  of  the  consideration,  on  which 
said  note  was  executed  by  said  appellees.  Wherefore  they 
demanded  judgment,  that  the  note  in  suit  be  declared  njill 
and  void  as  to  them,  and  that  the  same  be  cancelled. 

We  are  of  the  opinion  that  the  court  committed  no  eiTor 
ill  overruling  the  appellant's  demurrer  to  the  appellees'  an- 
swer. The  facts  alleged*  therein,  if  true,  and  the  demurrer 
concedes  their  truth,  show  very  clearly  that  the  appellees 
Hupp  and  Brown  became  the  sureties  of  their  co-defendant, 
Lamb,  in  the  note  in  suit,  upon  the  faith  of  the  appellant's 
agreement  with  them,  that  if  they  would  become  such  sure- 
ties, he  would  surrender  Lamb's  previous  note  and  the  chat- 
tel mortgage  securing  the  same,  to  be  cancelled,  so  that  they 
might  indemnify  themselves  from  their  liability  as  such  sure- 
ties, by  procuring  from  Lamb  a  first  mortgage  on  the  same 
chattel  property.    The  answer  further  shows  that  the  appel- 
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lant  had  failed  and  refused  to  suiTender  the  said  note  and 
chattel  mortgage,  to  be  cancelled,  in  compliance  with  his 
said  agreement,  upon  the  faith  of  which  the  said  Hupp  and 
Brown  had  become  the  sureties  of  Lamb  in  the  note  sued 
upon.  These  facts  show,  we  think,  an  entire  failure  of  the 
consideration  of  the  note  in  suit,  as  between  the  api^ellant  as 
payee  of  the  note,  and  said  Hupp  and  Brown  as  the  sureties 
therein. 

The  appellant's  counsel  claims,  as  we  understand  his  posi- 
tion, that  the  answer  was  bad,  on  the  demurrer  thereto  for 
the  want  of  facts,  because  the  facts  stated  therein  were  suf- 
iScient  to  show  that  Lamb's  first  note  was  paid  by  the  note 
in  suit,  and  the  payment  of  said  first  note  was,  in  legal  ef- 
fect, a  satisfaction  of  the  chattel  mortgage,  which  was  only 
an  incident  of  the  note  it  was  given  to  secure.  The  law  of 
this  State  may  be  regarded  as  settled,  we  think,  by  an  un- 
broken line  of  the  decisions  of  this  court,  that  a  promissory 
note  not  payable  at  a  bank  in  this  State,  and  not  governed 
by  the  law  merchant,  such  as  the  note  in  suit  in  the  case  at 
bar,  though  given  for  a  precedent  debt,  will  not  operate  as 
A  payment  or  in  extinguishment  of  the  precedent  debt,  in 
the  absence  of  an  express  agreement  by  and  between  the 
parties  that  it  should  so  operate.  Hill  v.  Sleeper^  58  Ind. 
221 ;  The  Bristol  Milling^  etc.^  Oo,  v.  Probasco^  64  Ind.  406  ; 
Lindeman  v,  JRosenfield^  67  Ind.  246. 

In  the  case  now^  before  us,  there  was  not  only  the  absence 
•of  an  express  agreement  that  the  note  sued  upon  should  oper- 
ate as  a  payment,  or  in  extinguishment,  of  Lamb's  prior 
note,  as  the  case  is  presented  in  this  court,  but  it  afiirma- 
tively  appeared  in  the  answer,  the  sufficiency  of  w^hich  is  the 
only  subject  of  consideration,  that  the  appellant  insisted  that 
he  was  entitled  to  hold  Lamb's  prior  note  and  to  the  benefit 
of  the  chattel  mortgage  securing  said  note. 

It  is  claimed,  also,  that  the  answer  was  insufficient,  be- 
cause the  facts  stated  therein  showed  that  the  appellees  as 
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sureties  could  by  suit  enforce  the  appellant's  agreement, 
:aud  compel  him  to  surrender  the  prior  note  and  chattel 
moilgage  for  cancellation.    It  may  be  true,  as  claimed,  that 
:&  court  of  justice  would  have  compelled  the  appellant,  in  a 
suit  for  that  purpose,  to  keep  good  faith  with  the  appellees 
as  sureties ;  but  surely,  under  the  facts  stated  in  their  an- 
swer, where  the  only  consideration  for  their  contract  of  sure- 
tyship* as  between  them  and  the  appellant,  the  payee  of  the 
note  in  suit,  was  his  plighted  faith  and  agreement,  neither 
law  nor  equity  would  require  that  the  appellees,  as  sureties, 
must  bring  a  suit  against  the  appellant  to  compel  the  sur- 
render, for  cancellation,  of  the  prior  note  and  mortgage   in 
accordance  with  bis  agreement.     It  seems  to  us  that  the  ap- 
pellant's failure  and  refusal  to  comply  with  his  agreement, 
upon  the  faith  of  which  the  said  Hupp  and  Brown  were  in- 
duced to  become  sureties  on  the  note  now  m  suit,  as  stated 
in  their  answer,  were  sufficient  to  show  an  entire  failure  of 
-the  consideration  of  the  said  note,  as  between  them  and  the 
appellant.     There  was  no  surrender  of  the  prior  note  and 
mortgage  for  cancellation,  according  to  the  contract;  and 
therefore  there  was  no  consideration  to  support  the  appel- 
lees* contract  of  suretyship,  in  the  note  in  suit.     Armstrong 
V.   Cook,  30  Ind.  22 ;  Heeg  v.  Weigand,  33  Ind.  289. 

Some  minor  objections  have  been  pointed  out,  by  the  ap- 
pellant's counsel,  to  the  sufficiency  of  the  answer,  but  they 
seem  to  us  to  have  been  the  proper  subjects  possibly  of  mo- 
tions to  make  more  specific.  They  were  not  rea(;hed  by  the 
demurrer  to  the  answer,  and  we  do  not  consider  tRem.  Tho 
demurrer  to  the  answer  was,  we  think,  correctly  overruled. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 

Note. — ^The  appellant  having  died  since  the  submission 
o^  this  cause,  the  judgment  of  this  court  is  rendered  as  of 
the  May  term,  1878,  the  date  of  such  submission. 
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No.  6727. 

73   fXB\  MORAN  V.  THE    StATE,  EX   REL.  WaLKER. 

156    1W| 

Bastardy. — Marriage. — A  child  begotten  before,  but  bom  after,  the 
nianiaj^  of  its  parents,  is  not  a  bastard. 

>^AyiK.— Answer,— Demurrer. ^In  a  prosecution  for  bastardy,  where  the 
(hi id  has  not  been  born,  an  answer  setting  up  the  marriage  Of  the  de- 
fendant with  the  relatrix  is  sufficient  on  demurrer. 

From  the  Perry  Circuit  Court. 

C.  H.  Mason y  for  appellant. 

D.  P.  Baldunny  Attoniey  General,  and   G.  L.   Rein^ 
hardy  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  C.  J. — ^The  State,  on  the  relation  of  Emily  Walk- 
er, made  complaint  before  a  justice  of  the  peace  against  Sam- 
uel Moraii  for  bastardy,  alleging  that  the  said  Emily  was  pi'eg- 
uant  with  a  child  which,  if  born  alive,  would  be  a  bastard, 
and  that  the  said  Moran  was  the  father  of  said  child. 
The  justice,  upon  a  hearing,  recognized  Moran  to  appear  in 
the  circuit  court  and  answer  to  the  charge  thus  preferred 
against  him.  Aftenvard  the  said  Emily  filed  in  the  circuit 
court  a  paper,  signed  by  her,  stating  that  since  the  com- 
mencement of  the  action  she  had  intermarried  with  the  de- 
fendant, and  that  she  thereby  dismissed  all  further  proceed- 
ings against  him. 

At  the  next  term  of  court,  the  attorneys  for  the  relatrix, 
for  some  reason  not  disclosed  by  the  record,  resisted  a  dis- 
missal of  the  action,  and  the  court  refused  to  dismiss  it. 

The  defendant  then  answered  in  two  paragraphs : 

1 .  In  general  denial. 

2.  That  the  defendant  was  the  lawful  husband  of  the  re- 
latrix, and  that,  in  consequence,  she  was  not  entitled  to  pros- 
ecute the  action  against  him. 

A  demuiTcr  was  sustained  to  the  second  paragraph  of  the 
answer,  and,  upon  a  trial  of  the  cause,  the  defendant  was 
adjudged  to  be  the  father  of  the  child,  of  which  the  relatrix 
was  then  still  pregnant,  and  ordered  to  pay  the  costs'  of  the 
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])roseeutM>U4  and  to  etand  ooatmiUed  to  dM  jail  of  Cke  ooimty 
ufitil  diie  €06to  were  ^id  or  replevied. 

Ifi  the  eaae  of  3oyle  v.  7%e  State,  4(1  lad.  8S4,  it  wae^ 
upon  full  conBid^ntioii,  held  that  a  daild  begotten  before, 
but  bom  after,  the  marria^  of  its  parents,  is  not  a  bastard. 
To  a  eharge  of  bastardy,  therefore,  where  the  child  ha8  not 
b^n  bom,  it  is  a  sufiicieiit  answer  to  set  up  the  marriage  of 
the  defendant  with  the  rdatrix. 

The  second  paragraph  of  the-  answer  might  have  been 
mach  improved  by  a  motion  to  have  it  made  moi*e  certain 
and  specific,  but  it  was  substantially  sufficient,  and  the  court 
erred  in  suatiuning  a  demurrer  to  it. 

The  judgment  is  reversed,  at  the  eosts  of  the  relatrix,  and 
the  eauae  remanded  for  further  pvoceedinga. 


#•» 


No.  7483. 

GiNz  V.  Sturh>h  bt  al. 

Assignment. — Stock,— Building  Association, — An  assignment  of  stock  in 
a  building  association  may  be  sbown  to  bave  been  for  the  purpose  of 
collateral  security  merely,  thougb  made,  and  even  if  required  by  the 
rales  of  such  association  to  .be  made,  absolute  in  terms. 

From  the  Marion  Superior  Court. 

J.  S.  Heedy  I,  Klingensmithj  C,  Cculon  and  C  J,  CofUr- 
ton,  for  appellant. 

J?.  B.  Duncan,  C  W.  Smith  and  J.  8>  DuncarL^  for  ap- 
pellees. 

Woods,  J. — ^The  appellees  recovered  judgment  against 

the  appellant  upon  a  promissory  note,  and  upon  appeal  to 

the  general  term   the  judgment  of  the  special  term  was 

affirmed.     The  only  contention  is,  whether  the  finding  and 
Vol.  73.— 14 
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judgment  is  according  to  the  law  and  the  evidence  of  the 
case ;  and,  made  more  narro>Y  still ,  the  dispute  is  whether 
the  assignment  of  two  shares  of  stock  in.  a  building  associa- 
tion, made  by  the  appellant  to  the  appellees,  was  made 
absolutely  and  in  payment  of  the  note,  or  only  as  a  collat- 
eral security  for  the  payment  thereof.  There  is  ample 
evidence  in  the  record  on  both  sides  of  this  question,  and 
that  being  so,  it  is  settled  by  cases  too  numerous  and  com- 
mon to  justify  citation,  that  this  court  can  not  review  or 
reverse  the  action  of  the  court  which  tried  the  case.  The 
fact  that  the  assignment  was  absolute  in  terms  did  not  con-* 
elude  the  question,  and  notwithstanding  the  declaration  of 
the  officers  of  the  association,  that  the  stock  could  not  be 
assigned  as  a  security  or  collateral,  it  was  competent  for  the 
parties  to  make  a  transfer  for  such  purpose,  though  made, 
and  even  if  required  by  the  rules  of  the  association  to  be 
made,  in  absolute  form. 
Judgment  affirmed,  with  costs. 


»•» 
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Dennerline  et  al.  v.  Gable  et  al. 

JjfSTRVcnovs.—PracUce.^Becord,— Supreme  Cowrt.— Instructions  given 
by  the  court  of  its  own  motion  must  be  signed  by  tlie  judge  or  em- 
bodied in  a  bill  of  exceptions,  to  form  a  part  of  the  record  on  appeal  to 
the  Supreme  Court. 

Same.— ^rwfencc. — Premmption, — Where  an  instruction  asserb;  a  correct 
proposition  of  law,  the  Supreme  Court,  In  the  absence  of  the  evidence^ 
will  presume  such  instruction  to  have  been  properly  given. 

From  the  Dearborn  Circuit  Court. 

If.  D.  McMullen  and  D.  T,  Downey^  for  appellants. 
J".  A.  Parks  and  W.  S.  Holman^  for  appellees. 
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Elliott,  J. — The  appellants  ask  a  reversal  upon  the 
ground  that  the  trial  court  gave  the  jury  an  erroneous  in- 
struction. The  only  ruling  discussed  in  counsel's  brief  is 
that  based  upon  the  third  instruction,  which  counsel  say  was 
given  by  the  court  upon  its  own  motion. 

What  in  fonn  appear  to  be  instructions  are  copied  into 
the  record,  but  they  are  not  incoq)orated  in  a  bill  of  excep- 
tions, nor  are  they  signed  by  the  judge.  Appellees  uisist 
that  the  instructions  are  not  properly  in  the  record.  The 
appellees  are  right.  It  is  settled  that  instructions  given  by 
the  court  upon  its  own  motion  must  be  signed  by  the  judge, 
or  brought  into  the  record  by  a  bill  of  exceptions.  Utter 
V.  Armstrong^  46  Ind.  197  ;  Tlie  JeffersonviUe^  etc.j  JR.  S. 
Co.  V.  Cox,  37  Ind.  325  ;  Sibbitt  v.  Stryker,  62  Ind.  41. 

If  the  instructions  were  in  the  record,  we  could  not  con- 
sider the  question  argued  by  counsel,  for  the  reason  that  the 
evidence  is  not  before  us.  In  the  absence  of  the  evidence, 
we  must  presume  the  instruction  to  have  been  properly  given, 
for  it  asserts  a  proposition  of  law  which  is  not  in  itself  erro- 
neous, but  which,  upon  a  proper  state  of  facts,  might  be 
entirely  relevant  and  proper. 

Judgment  affirmed. 


No.  7424. 

Scanlan  v.  Atres. 

Bill  of  Exceptions.— J^ecord.-— Where  a  bill  of  exceptions  is  not  filed 
within  the  time  granted  by  the  court,  it  is  not  a  part  of  the  record. 

From  the  Shelby  Circuit  Court. 

S.  Major  and  A.  Major,  for  appellant. 

T.  B.  Adams  and  L.  T.  Michener,  for  appellee. 
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WtMiUenv.  Wise. 

Woods,  J. — ^The  error  assigned  is  the  tyirerraHng  of  the 
motion  for  a  new  triaU  i^hich  was  aiAEed  solely  on  Hke  groimd 
that  the  finding  and  judgment  of  the  court  were  aot  sus^ 
tained  by  sufficient  evidence,  and  were  ooiiMfry  to  law.  The 
bill  of  exceptions,  puiporting  to  ^ow  the  evideiiee,  was  net 
tiled  within  the  time  granted  by  the  court  therefor,  and  is» 
therefore,  not  a  part  of  the  record. 

Judgment  affirmed,  with  costs. 


#•• 


Ko.  71^. 

WoQiiLBN  o.  Wise. 

From  tlieHuntinsrlon  Oirouit  Oourt 

W.  JSr.  Trammel  and  W.  W.  WooUen,  fw  ap|»enitit 
ff.  B.  Baffler  and  J.  B.  JTemicr,  tout  appellee. 

WoltiyBK,  J.— This  case  is  umeh  like  that  of  WooUen  v.  WkUaen^  atUBy 

&ld8;  and  that  of  Buddell  v.  Fhalor,  ^2  Ind.«533,  and,  on  grounds  stated 
those  cases,  the  judgment  below  must  be  revereed. 
The  judgment  below  is  reversed,  with  costs,  and  the  cause  remanded 
with  instructions  to  the  court  below  to  sustain  the  demurier  to  the  first 
and  second  paragraphs  of  answer. 


END  OF  NOVEMBER  TERM,  1880. 
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Ko.  6744. 

T»  Bai<timobs»  Ohio  and  Chicaqo  5.  B.  Co.  v.  The       ,S  SI 
BoA9P  OF  C0MHI8S10KEBS  OF  St.  Jqsefh  County. 


Apfkjx. — Board  of  Ootnmi$8(oner$.^Town»^^Ineorpopation  o/.— Under  the 
act  for  the  Incorporation  of  towns,  1  B.  S.  1876,  p. '874,  no  appeal  can 
be  taken  to  tbe  circuit  court  from  an  order  of  the  board  pf  conunis- 
sloners  incorporating  a  town. 

Same. — Cases  Modified. — ^Under  section  31  of  the  act  in  relation  to  county 
boards,  1  K.  S.  1876,  p.  357,  an  appeal  maybe  taken  to  the  circuit  court 
by  way  peraon  aggrieved,  from  aU  decisions  of  the  board  of  commis- 
sioners, except  in  cases  or  proceedings  where  an  appeal  is  expressly 
denied,  or  where  an  appeal  is  impliedly  denied  by  force  of  a  provision 
in  the  statute  under  which  the  particular  case  or  proceeding  may  be 
littd,  that  the  order  or  decision  of  such  board  shall  be  final  or  conclu- 
sive. JUUn  V.  Ho»teUeTt  16  Ind.  15,  and  Uanna  v.  The  Boards  etc.,  of 
JVUnom  Cofwi^^  39  Ind.  170,  modified  on  this  point. 

From  the  St.  Joseph  Circuit  Court. 

J.  T.  Dye^  A.  C.  Harris  and  A.  AnderaoUf  for  appel- 
lant. 
L.  Hubbard^  for  appellee. 
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HowK,  C.  J.— On  the  5th  day  of  March,  1877,  one  Wil- 
liam A.  Dailey  and  one  hundred  other  persons,  who  claimed 
to  be  more  than  one-third  of  the  legal  voters  within  certain 
territory,  described  by  metes  and  bomids,  filed  their  petition 
to  the  board  of  commissioners  of  St.  Joseph  county,  in  the 
office  of  the  county  auditor,  in  which  petition  they  prayed 
the  said  boai*d  of  commissioners  to  appoint  a  time  for  an 
election  at  which  the  sense  of  the  legal  voters  might  be  taken 
by  ballot,  as  to  whether  the  territory  described  should  be  a 
corporate  town,  under  the  name  of  Walkerton.  Such  pro- 
ceedings were  had  in  the  matter  of  said  petition,  as  that  af- 
terward, on  the  8th  day  of  June,  1877,  an  order  was  made 
by  said  board  of  commissioners  incorporating  the  said  town 
of  Walkerton. 

On  the  2d  day  of  July,  1877,  the  Baltimore,  Ohio  and 
Chicago  Eailroad  Company,  upon  an  affidavit  and  bond  then 
filed,  appealed  from  said  order  of  the  board  of  commission- 
ers to  the  circuit  court  of  said  county.  The  appellee  moved 
the  court  below  to  dismiss  said  appeal  for  the  want  of  juris- 
diction ;  which  motion  was  sustained  by  the  court,  and  to 
this  ruling  the  appellant  excepted  and  has  appealed  there- 
from to  this  court. 

From  the  foregoing  statement  of  this  case,  it  will  be  read- 
ily seen  that  a  single  question  is  thereby  presented  for  the 
decision  of  this  court,  which  may  be  thus  stated :  Will  an 
appeal  lie  from  an  order  of  the  board  of  commissioners  in- 
corporating a  town  to  the  circuit  court  of  the  county?  The 
proceedings  and  order  of  the  appellee  for  the  incorporation 
of  the  town  of  Walkerton  were  manifestly  had  and  held 
under  and  in  conformity  with  the  provisions  of  **An  act  for 
the  incorporation  of  towns,  defining  their  powers,  providing 
for  the  election  of  the  officers  thereof,  and  declaring  their 
duties,"  approved  June  11th,  1852,  and  of  the  various  acts, 
since  passed,  amendatory  thereof.  1  R.  S.  1876,  p.  874^ 
Neither  in  the  original  act,  nor  in  any  of  the  said  amenda- 
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toiy  acts,  is  there  any  provision  whatever  for  an  appeal  from 
an  order  of  the  county  board  for  the  incorporation  of  a  town. 
Not  only  so,  but  in  section  9  of  the  original  act  it*  is  express* 
ly  declared  that  the  order  of  the  county  board  for  the  incor- 
poration of  a  town  *' shall  be  conclusive  of  such  incorpora- 
tion."    1  R.  S.  1876,  p.  875. 

The  question  for  decision  is  not  a  new  one  in  this  court, 
for  it  has  been  repeatedly  decided,  in  cases  where  special 
proceedings  were  authorized  by  statute  before  the  board  of 
commissioners  for  specific  purposes,  and  where  the  action  of 
the  county  board  was  declared  to  be  conclusive,  and  no  pro- 
vision made  for  any  appeal  therefrom,  that  the  decision  of 
the  board  will  be  final,  and  that  no  appeal  will  lie  from  such 
decision  to  any  other  court  or  tribunal. 

Thus,  in  AUen  v.  Hoatetter^  16  Ind.  15,  it  was  held  by 
this  court,  that  ''The  general  statute  upon  the  subject  of 
appeals  was  enacted  in  view  of  ordinary  civil  proceedings, 
and  does  not  embrace  proceedings  under  special  acts ;  and 
hence  no  appeal  will  lie  from  the  decision  of  the  county 
board  on  a  petition  for  the  formation  of  a  new  county."  In 
Hanna  v.  TTie  Board ,  etc,  of  Putnam  County,  29  Ind.  170, 
the  case  last  cited  of  AUen  v.  Hostetter^  supra,  was  criticised 
and  doubted,  though  not  expressly  overruled.  In  the  later 
case,  the  court  quoted  that  part  of  section  31  of  '*An  act 
providing  for  the  organization  of  county  boards,  and  pre- 
scribing some  of  their  powers  and  duties,"  approved  June 
17th,  1852,  1 R.  S.  1876,  p.  357,  wherein  it  is  declared,  that 
'^From  all  decisions  of  such  commissioners  there  shall  be 
allowed  an  appeal  to  the  circuit  or  common  pleas  court,  by 
any  person  aggrieved,"  and  commented  thereon  as  follows : 
"It  will  be  observed  that  while  the  act  does  not  in  terms 
purport  to  prescribe  all  the  powers  possessed  by  the  board 
of  county  commissioners  it  does  in  express  words  authorize 
an  appeal  from  all  decisions  they  may  make.  The  right  of 
appeal  is  not  limited  to  the  decisions  made  by  virtue  of  that 
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act,  but  18  expressly  extended  to  all  deeiskms ;  and  when, 
therefore,  jurisdiction  already  exiHted,  or  a  new  power  was 
conferred  by  a  subsequent  statute,  unless  in  the  act  granting 
the  power  an  a^>eal  is  denied^  the  deeiakm  is  subject  to  re- 
view in  a  higher  court/* 

It  will  be  readily  seen,  we  think,  that  these  two  eases  lay 
down  rules  or  criteria,  widely  differing  each  from  the  other, 
for  the  determination  of  the  rexed  question  as  to  whether 
an  appeal  will  or  will  not  lie  from  the  decisions  of  tho  board 
of  county  commissioners  to  the  circuit  court  of  the  county, 
in  oases  where  the  statute  authorizing  and  governing  the 
|>articular  proceeding  does  not  in  terms  provide  for  such 
appeal.  Doubtless  some  confusion  exists  in  the  decisions  of 
this  court,  following  in  the  lines  of  the  cases  cited,  upon  the 
point  now  under  consideration.  We  can  not  approve  or  fol- 
low the  doctrine  of  either  of  the  two  cases,  without  material 
modification.  We  recognize  the  force  of  the  general  and 
Comprehensive  language  used  in  section  31  of  the  act  pro* 
viding  for  the  organization  of  county  boards,  to  the  effect 
that  from  aU  decisions  of  such  county  boards  appeals  should 
be  allowed  to  the  proper  circuit  court,  by  the  parties  ag- 
grieved. Under  this  statutory  provision,  broad  enough  cer- 
tainly in  its  scope  and  meaning  to  embrace  any  and  all  de* 
cisions  in  any  and  all  proceedings  before  the  county  boards, 
it  will  not  do  to  say,  we  think,  as  was  virtually  said  in  JOen 
y.  HosietteVf  supra,  that  appeals  were  thereby  authorized 
only  in  ordinary  civil  proceedings,  and  not  in  proceedings 
under  special  acts. 

We  are  of  the  opinion,  also,  that  the  doctrine  enunciated  in 
the  case  of  Hanna  v.  The  Board,  etc.,  of  Putnam  County , 
supra  ^  to  the  effect  that,  under  the  provisions  of  said  sec- 
tion 31  of  the  act  providing  for  the  organization  of  county 
boards,  appeals  will  lie  from  any  and  all  the  decisions  of 
dttch  boards,  in  any  and  all  proceedings  had  before  them,  to  the 
propel*  circmt  court,  by  the  parties  aggrieved,  unless  the  ri^t 
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of  appeal  is  expressly  denied  in  the  statute  autiioming  the 
ticular  proceeding,  is  stated  too  broadlj  and  must  be  modir 
tied.  Of  course,  whenever  the  statute  which  confers  jurisdle- 
tion  on  the  board  of  commissioners,  to  hear  and  decide  any 
matter  or  question » expressly  provides  that  no  appeal  shall  be 
allowed  or  taken  from  the  decision  of  such  board  to  any 
higher  court,  that  provision  makes  the  decision  final,  and  no 
appeal  will  lie  therefrom.  Bat  the  statutes  which  confer  on 
boards  of  comity  commissioners  the  jurisdiction  and  author- 
ity to  hear  and  determine  certain  matters  very  frequently 
provide  that  the  order  and  decision  of  the  county  board  shall 
be  final  or  conclusive  of  the  question  heard,  while  they  con- 
tain no  express  provision  denying  an  appeal  to  a  higher  court. 
Iq  such  cases,  it  has  been  repeatedly  decided  by  this  court, 
that  an  appeal  would  not  lie  from  the  order  or  decision  of 
the  county  board  to  the  circuit  court  of  the  county. 

Thus,  under  sections  85  and  86  of  the  general  law  for  the 
incorporation  of  cities,  proceedings  are  authorized  before  the 
bnard  of  commissioners  of  the  county  in  which  the  city  lies, 
to  hear  and  decide  whether  or  not  contiguous  territory,  not 
laid  off  into  lots,  shall  be  annexed  to  the  city  without  the 
owner's  consent.  The  statute  does  not,  in  terms,  either  au- 
thorize or  deny  an  appeal  by  an  aggrieved  party  to  a  higher 
court  in  such  a  proceeding,  but  it  provides  that  the  order  of 
the  county  board  for  the  annexation  of  territory  ^^  shall  be 
conclusive  evidence  of  such  annexation  in  all  courts  in  this 
State."  In  construing  these  provisions  of  the  general  law 
for  the  incorporation  of  cities,  it  has  been  uniformly  held  by 
this  coart,  so  far  as  we  are  advised,  that  an  api>eal  would  not 
Ke  from  an  order  of  the  county  board,  for  the  annexation  of 
contiguous  territory  to  a  city,  by  any  aggrieved  party,  to  a 
higher  court,  ^le  City  of  Indianapolis  v.  Siurm^  39  Ind. 
155J ;  Sith  V.  The  City  of  IndiaTiapolis,  56  Ind.  515  ;  The 
City  of  Peru  v.  Bearss^  55  Ind.  576 ;  Windman  v.  27ie 
City  of  Vincennes,  58  Ind.  480. 
So,  also,  it  has  been  decided  by  this  court,  in  Tlie  Tru»^ 
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tees  of  t/ie  Town  of  Princeton  v.  Manck^  35  Ind.  51,  that, 
under  sections  51  and  52  of  the  general  law  for  the  incorpo- 
ration of  towns,  providing  for  the  annexation  of  contiguous 
territory  to  incorporated  towns,  in  and  by  proceedings  be- 
foi^  the  board  of  county  commissioners  for  that  purpose,  an 
uppeal  would  not  lie  from  an  order  of  such  board  annexiiig 
such  territory,  in  favor  of  an  aggrieved  party,  to  any  higher 
court.  In  that  case,  the  statute  was  silent  on  the  subject  of 
an  appeal  to  any  other  court,  but  it  declared  that  the  order 
of  the  board,  or  an  attested  copy  thereof,  <^ shall  be  conclu- 
sive evidence  in  all  courts,  of  such  annexation."  To  the  same 
effect  are  the  following  cases:  Church  v.  Tlie  Town  of 
Knightstown^  35  Ind.  177  ;  The  Town  of  Cicero  y.  Sanders^ 
62  Ind.  208. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  rule 
regulating  appeals  from  the  decisions  of  the  board  of  com- 
missioners to  a  higher  court,  as  declared  by  this  court  in 
Hanna  v.  TTee  Boards  etc.j  of  Putnam  Co,^  supra^  must  be 
so  far  modified  as  that  it  will  provide  for  appeals  fi*om  all 
decisions  of  the  boards  of  county  commissioners,  except  in 
cases  or  proceedings  where  an  appeal  is  expressly  denied,  or 
where  such  an  appeal  is  impliedly  denied  by  force  of  a  pro- 
vision, that  the  order  or  decision  of  the  county  board  shall 
be  final  or  conclusive,  in  the  statute  under  which  the  partio- 
ular  case  or  proceeding  may  be  authorized  and  had.  It  is 
manifest,  we  think,  that,  in  the  case  at  bar,  an  appeal  from 
the  decision  of  the  county  board,  incoiporating  the  town  of 
Walkerton,  was  and  is  impliedly  denied  under,  and  by 
force  of,  the  statutory  provision  before  refen'ed  to,  that 
the  order  of  the  county  board,  in  such  a  proceediiig,  '* shall 
be  conclusive  of  such  incorporation."  It  follows,  therefore, 
as  we  think,  that  the  circuit  court  did  not  err  in  sustaining  the 
appellee's  motion  for  the  dismissal  of  the  attempted  appeal 
in  this  case. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Kevival  op  Judgment. — Foreclosure  of  Mortgage. — Limitation. — A  ckv         '73  21 9j 
cree  of  foreclosure  is  not  an  ordinary  judgment  within  the  meaning  of 
section  527  of  tlie  code,  and  an  action  to  revive  such  judgment  or  de- 
cree will  lie  at  any  time  within  twenty  years  from  the  date  thereof. 

FORRCLOSURE. — Mortgage  Lien, — Merger.— Extinguishment. — A  decree  of 
foreclosure  merges  the  right  of  action,  but  not  the  lien  of  the  mortgage. 

Same.— Order  of  Cottrt.— Where  the  original  mortgagor  has  made  several 
conveyances  to  different  persons,  the  court  will,  upon  foreclosure,  de- 
cree that  the  parcels  shall  be  sold  in  the  inverse  order  of  the  dates  of 
the  conveyances ;  but  this  rule  applies  only  where  the  mortgage  is  a 
lien  resting  alike  upon  tlie  whole  of  the  land. 

From  the  Vanderburgh  Circuit  Court. 

A.  Ighhart  and  J.  E.  Igleharty  for  appellant. 
W.  F.  Smithy  T.  E.   Garvin  and  G.  Palmer ^  for  ap- 
pellees* 

Elliott,  J. — ^The  State,  by  the  auditor  of  Vanderburgh 
county  as  relator,  prosecuted  this  suit  against  the  appellant 
and  Francis  J.  Reitz,  and  obtained  judgment  against  the 
former,  but  not  against  the  latter.  The  object  of  the  action 
was  to  revive  a  decree  of  foreclosure  upon  two  school-fund 
mortgages,  which  had  been  taken  against 'James  G.  Jones  and 
wife. 

A  special  finding  of  facts  was  made  by  the  court,  at  the 
request  of  parties,  which  is  as  follows : 

**lst.  That  the  decree  of  foreclosure  and  order  of  sale 
set  out  in  the  complaint,  whereby  it  was,  on  May  12th,  18(i2, 
adjudged  that  there  was  due  from  said  James  G.  Jones,  to 
the  State  of  Indiana,  the  sum  of  four  hundred  and  fifty- 
seven  dollars,  upon  the  mortgages  mentioned  in  said  decree, 
is  still  in  full  force  and  wholly  unsatisfied. 

"2d.  That  said  James  G.  Jones  departed  this  life  on  or 
about  the  15th  day  of  April,  1872. 
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<<3d.  That  no  execution  has  been  issued  upon  said  decree 
since  May  the  17th,  1862»  and  which  was  returned  on  the 
4th  day  of  June,  1862,  no  replevin  bail  having  been  entered. 

*«4th.  That  lot  23,  block  171,  was,  on  the  7th  day  of  De- 
cenil>er,  1871,  conveyed  to  defendant  F.  J.  Beitz,  by  said 
James  G.  Jones  and  Hosanna,  his  wife. 

'*5th.  That  on  the  3d  day  of  November,  1865,  said  Jones 
and  wife  conveyed  said  lot  29,  in  block  129,  Lamasco  City, 
to  said  defendmit.  The  Evansville  Gas-^Light  Company. 

*^6th.  That  said  Jones  had  no  title  in  said  lot  12,  block 
135,  when  the  same  was  conveyed  by  him  to  the  plaintiif . 

''7th.  That  said  decree  of  foreclosure  was  rendered  upon 
two  several  mortgages,  one  dated  April  14th,  1855,  upon 
said  lot  23,  block  171,  and  the  other  dated  the  5th  day  of 
August,  1859,  upon  said  lot  No.  29,  block  199,  both  to 
secure  the  same  sum. 

''8th.  That  the  other  defendants  beside*  said  gas  company 
and  said  Beitz  have  no  interest  in  the  property  mentioned  in 
the  oomplaint  (lots  23  and  29)." 

Upon  these  facts  conclusions  of  law  were  stated  as  fol- 
lows: 

*'lst.  That  the  plaintiff  is  entitled  to  have  execution  for 
the  satisfaction  of  said  decree,  together  with  interest  there- 
on, from  the  rendition  thereof,  and  the  costs  thereon  taxed, 
to  be  satisfied  only  by  the  sale  of  said  lot  29,  block  129. 

"2d.  That,  as  to  the  issue  between  the  said  defendant  gas 
company  and  said  Beitz,  the  equity  is  in  favor  of  said  Reitz, 
and  the  court  finds  for  said  Beitz,  and  that  upon  said  issue 
he  is  entitled  to  recover  his  costs. 

"3d.  That,  as  to  the  issue  between  the  said  defendant  Beits 
«nd  the  plaintiff,  the  court  finds  in  favor  of  said  Beitz. 

"4th.  That  said  mortgage  upon  said  lot  23,  block  171 ,  hav- 
ing been  executed  more  than  twenty  years,  said  decree,  as  to 
said  lot,  is  barred,  and  can  not  be  enforced. 

"5th.   That  as  to  all  the  other  defendants,  excepting  said 
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gas  company  and  F.  J.  Befit£«  said  oomplaiiit  ought  to  lie 
dismissed." 

The  decree  of  foveofosore  whieh  this  pttoceeding  soi^ht  to 
revive  was,  as  a]^ears  from  the  ^eoial  finding,  rendered  ^m 
the  12th  day  of  May-»  1842,  and  this  action  was  not  .insti- 
tuted until  the  lOtfa  day  of  November,  1877,  mbre  than  six^ 
teen  years  afterward.  The  ai:^llant  insists  that  the  lien  of 
the  decree  ceased  at  the  expiration  of  ten  years  from  die 
date  of  its  rendition.  The  argument  is  that  the  «iortgng» 
was  w^ed  in  the  jadgmeot,  and  that,  as  the  statute  Itmota 
the  lien  of  a  judgment  to  a  period  of  ten  years  from  its  date^ 
With  the  eiq>imtion  of  that  period  terminated  the  lien  of  the 
decree  sought  to  he  ravived. 

AfgpeUant's'ohief  reliance  is  upon  section  527  of  the  code» 
whi<^  piiovides,^?!^  a2$a,  that  all  final  judgments  for  ikut 
reomery  of  money  or  costs  shall  be  a  lien  upon  real  estate 
for  ten  years  aft^:  the  rendition  thereof,  and  no  longer.  :2 
S.  S.  1876,  p.  233.  The  statute  in  terms  applies  only  to 
judgments  for  the  recovery  of  money,  and  does  not  apply  to 
a  deci^ee  of  foreclosure  establishing  a  specific  mortgage  lien 
upon  real  estate,  and  we  do  not  think  it  should,  by  constFOC- 
tion ,  be  so  extended  as  to  apply  to  such  decrees  of  foreclo- 
sure. Section  642  of  the  code  is  also  relied  upon  by  the  ap» 
pellant.  If  the  appellant  is  correct  in  asserting  that  the 
judgment  merges  both  the  lien  of  the  mortgage  and  the 
cause  of  action  evidenced  by  it,  and  that  the  lien  of  the 
judgment  takes  the  place  of  that  of  the  mortgage,  then,  un- 
der the  provimons  of  either  statute,  it  is  entitled  to  a  re- 
versal. 

If  tlie  decree  of  foreclosure,  which  the.  State  obtained 
against  Jones  and  wife,  is  to  be  treated  as  an  ordinary  judg- 
ment, then  it  must  be  held  that  the  lien  was  lost  long  before 
this  action  was  instituted.  The  controlling  question,  there- 
fore, is,  whether  a  decree  of  foreclosure  is  to  be  treated  as 
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an  ordinary  judgment ;  for,  if  it  is  to  be  so  regarded,  then 
the  appellant  is  clearly  right. 

If  the  judgment  merged  the  mortgage  lien,  then  the 
mortgage  lien  was  extinguished.  I|;  will  not  do  to  assume, 
as  a  matter  of  course,  that  there  was  a  merger,  for  there  are 
many  cases  in  which,  in  order  to  prevent  injustice,  courts 
will  not  allow  merger  to  take  place,  although  all  the  essen- 
tial elements  of  a  technical  merger  combine  in  the  particular 
/case.  Mergers  are  not  favored.  As  Chief  Justice  Pai^ker 
tersely  said,  in  Gibson  v.  Crehore^  3  Pick.  475,  ''Mergers 
are  odious  in  equity.'' 

Nor  is  it  clear  that,  where  a  mortgage  is  foreclosed,  the 
decree  * 'swallows"  the  lien  of  the  mortgage.  There  are  at 
least  two  very  strong  reasons  why  this  can  not  on  principle 
be  so :  First,  the  mortgage  lien  is  a  specific  one,  the  judg- 
ment a  general  one,  and  the  lien  of  the  former  is,  therefore, 
the  superior  one.  The  difference  between  mortgage  and 
judgment  liens  is  clearly  drawn  by  Worden,  J.,  in  Gimbel 
V.  Stolt€f  59  Ind.  446.  Second,  the  lien  of  the  mortgage  is 
superior  in  duration  to  that  of  the  judgment.  In  these  two 
essential  particulars,  the  mortgage  lien  is  the  greater,  and  it 
would  seem  almost  a  contradiction  of  terms  to  declare  that 
the  inferior  lien  can  swallow  the  greater.  The  whole  theory 
of  merger  is  that  the  greater  estate  or  thing  takes  into  itself 
the  less,  and<  this  can  not  be  so  where  there  are  essential 
particulars  in  which  the  one  alleged  to  be  the  inferior  is 
really  the  superior.  It  can  hardly  be  possible  that  even  an 
imaginary  legal  entity  can  be  conceived  as  capable  of  absorb- 
ing into  itself  another  thing  greatly  larger  in  two  very  essen- 
tial and  prominent  features. 

The  merger  of  a  judgment  takes  up  the  mortgage  as  a 
eause  of  action,  but  not  as  a  lien.  There  is  a  broad  distinc- 
tion between  a  merger  of  a  cause  of  action  and  the  merger 
of  a  lien.  It  is  owing  to  enor  in  confusing  the  mei^er  of 
the  cause  of  action  with  the  merger  of  a  lien,  that  some  of 
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the  coui*ts  have  been  led  into  the.  erroneous  holding,  that  a 
judgment  extinguishes  the  mortgage  lien. 

A  suit  of  foreclosure  is  a  remedy  for  the  enforcement  of 
a  mortgage  lien,  and  it  ought  not  to  be  abridged  by  holding 
that  the  decree  cuts  down,  rather  than  enlarges,  the  lien. 
Without  a  decree  the  lien  continues  for  twenty  years,  and 
surely  that  which  is  meant  to  carry  into  effect  this  lien  ought 
not  to  be  allowed  to  have  the  effect  of  shortening  the  dura- 
tion of  the  lien  to  a  period  one-half  shorter  than  that  for 
which  it  would  continue  without  the  decree.  Upon  princi- 
ple it  is,  in  our  opinion,  very  clear,  that  although  the  judg- 
ment merges  the  mortgage  as  a  cause  of  action,  it  does  not 
abridge  or  extinguish  its  lien. 

Although  there  is  some  conflict  in  the  authorities,  we  think 
the  weight  is  with  the  doctrine,  that  the  decree  of  foreclosure 
does  not  merge  the  Hen  of  the  mortgage.  Counsel  cite  us  to 
Freeman  on  Judgments,  sections  215  and  216,  but  we  think 
these  sections  afford  appellant's  theory  no  support.  The 
author  is  speaking  of  the  effect  of  a  judgment  upon  the 
mortgage  as  a  cause  of  action,  not  of  its  effect  upon  the  lien 
created  by  the  mortgage.  There  can  not  well  be  two  opin- 
ions upon  the  proposition,  that  the  mortgage  as  a  cause  of 
action  is  merged  in  the  decree,  and  that  all  rights  growing 
out  of  it  as  a  right  of  action  are  merged  in  the  judgment  or 
decree.  This,  however,  is  not  the  point  here  in  debate.  In 
Tlie  People  v.  Beebe^  1  Barb.  379,  it  was  held  that  the  lien  of 
the  mortgage  was  merged  in  the  decree,  and  this  doctrine  is 
stated  ai^provingly  in  Gage  v.  Bi^ewsteVy  31  N.  Y.  218.  These 
are  the  only  cases  to  which  appellant  has  referred,  and  we 
have  found  no  others  supporting  the  doctrine  they  declare. 
There  are  many  well-considered  cases  holding  a  doctrine 
different  from  that  declared  by  those  upon  which  appellant 
relies.  In  our  own  reports,  we  have  the  case  of  Lapping  v. 
Duffy ^  47  Ind.  51,  where  it  was  held  that  a  judgment  did 
not  extinguish  the  lien  of  the  mortgage.     It  is  true  that  the 
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case  just  cited  did  not  pass  upon  the  question  as  here  pre- 
sented, but  the  principle  enunciated  is  substautially  the  same 
as  that  which  must  govern  the  case  under  examination.  We 
have  also  the  ease  of  TeiU  v.  Htnchman,  €9  Ind.  379,  where 
( he  same  general  doctrine  is  declared  and  enforced.  In  the 
rui^e  of  Helmboid  v.  Man^  4  WharL  (Pa.)  409,  the  ques* 
tion  was  conrndered  and  decided  adversely  to  the  doctrine  of 
the  New  York  cases.  It  was  there  said:  ^'The  lien  was  created 
by  the  mortgage  itself ;  the  judgment  neither  added  to,  nor 
took  anything  from  it ;  and  it  is  clear,  therefore,  that  the  acts 
of  Assembly,  which  requiro  judgmenta  creating  liens  or 
binding  lands  or  real  estate,  to  be  revived  every  period  of  five 
years,  for  the  purpose  of  continuing  audi  liena,  do  not 
extend  to  or  embraoe  tlie  liens  of  oiortgages.  and  can  have 
no  application  to  or  bearing  upon  them  whatever." 

The  rule,  that  the  mortgage  lien  is  not  merged  in  the  de* 
cree,  is  asserted  by  the  Supreme  Court  of  Iowa  in  two  well** 
considered  cases :  StaM  v.  Boosty  84  Iowa,  475 ;  HenderJicH 

•  

V.  Ping^  24  Iowa,  134.  The  same  nde  has  long  since  been 
the  settled  law  of  Missouri.  Riley^s  AdmW  v.  McCcrd'B 
AdmWy  21  Mo.  285.  Illinois  has  adopted  and  enforced  a 
like  doctrine.    Priest  v.  Wheelock^  58  111.  114. 

The  rule,  that  the  lien  of  the  mortgage  is  not  absorbed  by 
the  decree  or  judgment,  is  in  harmony  with  settled  general 
rules,  while  the  opposite  doctrine  is  in  direct  conflict  with 
them.  It  is  a  rule  of  very  frequent  application,  and  upon 
which  there  is  no  contrariety  of  judicial  opinion,  that  a  mort- 
gage lien  is  only  extinguished  by  payment  or  release,  and, 
with  this  rule,  the  doctrine  that  the  decree  does  not  mei'ge 
the  lien  of  the  mortgage  fully  harmonizes ;  while  t^e  oppo- 
site rule  is  in  direct  and  in'econeilable  hostility  to  it.  We 
have  already  adverted  to  the  well  known  rule,  that,  as  the 
lien  of  the  mortgage  is  specific,  while  that  of  the  judgment 
is  general,  the  former  is  the  superior.  The  doctrine,  for 
which  the  appellant  contends,  that  the  lien  of  the  judgment 
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supplants  that  of  the  mortgage,  can  not  be  brought  into  har- 
mony with  the  general  rule  just  stated.  There  is  a  sharp 
and  full  conflict,  but  we  deem  it  unnecessary  to  multiply  il- 
lustrations. It  is  obvious  that  appellant's  theory  jars  and 
conflicts  with  many  settled  principles ;  while  the  opposite 
theory  agrees  and  harmonizes  with  all  the  great  rules  of  law, 
except  the  technical  one  of  merger,  a  doctrine  neither  im- 
portant in  its  practical  results,  nor  well  supported  by  either 
reason  or  authority. 

Counsel  insist  that  the  court  erred  in  finding  in  favor  of 
Francis  J.  Reitz  upon  the  issue  joined  between  him  and  the 
appellant.  The  position  of  appellant  is,  that,  as  Beitz  did 
not  acquire  title  until  six  years  after  the  acquisition  of  title 
by  the  appellant,  his  lot  ought  to  have  been  ordered  to  be 
first  sold  before  resorting  to  that  purchased  by  the  ap- 
pellant. It  is  true,  as  counsel  assert,  that,  where  the  original 
mortgagor  has  made  several  conveyances  to  different  per- 
sons, the  court  will,  upon  foreclosure,  decree  that  the  par- 
cels shall  be  sold  in  the  inverse  order  of  the  dates  of  the 
conveyances,  but  this  rule  does  not  meet  the  question  here 
presented.  The  rule  applies  where  the  mortgage  is  a  lien 
i*esting  alike  upon  the  whole  of  the  land,  but  it  can  not 
apply  where  the  mortgage  is  not  a  lien  upon  one  of  the  par- 
cels. The  mortgage  which  covered  the  lot  of  Reitz  was 
executed  more  than  twenty  years  prior  to  the  institution  of 
the  appellee's  proceedings,  and  was,  therefore,  fully  barred 
by  the  statute  of  limitations.  The  rule  upon  which  appellant 
insists  was  not  intended  to  impair  the  rights  of  the  mort- 
gagee, and  is  never  permitted  to  have  that  effect.  The  rule 
enforces  the  equity  maxim,  that  *' equities  prevail  in  the  or- 
der of  time,"  by  adjusting  the  burden  of  the  moilgage  in- 
debtedness in  the  order  of  purchases. 

It  is  contended  that,  as  there  was  no  pleading  of  Reitz 

setting  up  the  statute  of  limitations,  the  court  did  wrong  in 

finding  in  his  favor  upon  the  issue  made  upon  appellant's 
Vol.  73.— 15 
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cross  complaint.  We  do  not  think  the  point  urged  can 
avail  the  appellant.  The  case  was  not  one  in  which  such  a 
pleading  was  proper,  and  there  was,  therefore,  no  substan- 
tial error  in  holding  against  appellant.  Plough  v.  Reeves^ 
33  Ind.  181.  The  question  as  to  whether  there  was  any 
lien  to  revive  was  directly  and  necessarily  presented  by  the 
pleading  of  the  State.  Its  decision  was  inseparably  con- 
nected with  the  determination  of  the  main  issue,  and,  in  de- 
termining the  issue,  the  question  of  the  existence  of  a  lien 
on  Reitz's  lot  was  necessarily  adjudicated.  It  was  impossi- 
ble to  determine  the  issue  tendered  by  the  complaint,  with- 
out settling  the  question  of  the  existence  or  non-existence  of 
a  lien  upon  the  lot  of  Reitz.  There  was,  therefore,  no  avail- 
able error  committed  in  holding  that  appellant  had  no  right 
to  relief  against  Reitz.  If  Reitz's  lot  was  entirely  free  from 
the  burden  of  the  mortgage  lien  which  the  State  sought  to 
revive,  then  surely  the  appellant  could  have  no  right  to  ask 
that  Reitz's  lot  be  made  subject  to  an  extinguished  lien. 
Judgment  affirmed. 


♦•» 


No.  6348. 

Healy  v.  Isaacs. 

Arbitration  and  AvrKKD.—StatxUonj  Submission. — Judgment  on  Award, 
— Rule  to  Show  Cflitsc— Where  a  complaint  was  filed  in  vacation,  ac- 
companied by  a  written  aj^reement  of  the  |)arties,  providing  for  the  sub- 
mission of  aU  mattei-s  in  controversy  •*to  the  arbitrament  and  awaixr* 
of  E.  and  B.,  who.  in  case  of  disagreement,  were  to  call  in  a  third  per* 
son,  the  award  so  made  to  be  entered  as  an  oi*der  and  jndgment  of  the 
court,  And  said  E.  and  B.  took  an  oath  to  ''hear  and  examine  the  mat- 
tei-s  in  eontrovei-sy,  and  make  a  just  award,''  and  afterward  reported 
their  awaixl  to  the  court. 
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Eeld,  that  said  E.  and  B.were  arbitrators,  and  not  referees  merely,  and  such 
proceeding  was  a  statutory  arbitration,  and  the  award  a  statutory  one. 

Held,  also,  that  the  court  could  not  confli*m  such  award  and  render  judg- 
ment thereon  luitil  such  submission  and  awai*d  had  been  entered  of 
record,  and  a  rule  thereon  to  sliow  cause  liad  been  duly  gi*anted  and 
served,  as  provided  in  section  13  of  tlie  arbitnition  act ;  and,  until  such 
confirmation,  such  award  remained  infieri^  and  no  valid  judgment  could 
be  rendered  tliereon. 

From  the  Vanderburgh  Circuit  Court. 

C.  Denbj/j  D.  B.  Kumlei'j  A,  Iglehart  and  J,  E,  Igle^ 
Jiarty  for  appellant. 

W.  M.  Blakey,  JP.  W.  Fry,  A.  GilchHst  and  (7.  H.  But- 
lerfield,   for  ap[>ellce. 

HowK,  C.  J. — In  this  action  the  appellee  sued  the  appel- 
lant for  an  accounting  as  to  certain  partnership  transactions 
between  them,  as  book-sellers,  job-printers,  etc.,  claiming 
that  upon  such  accounting  there  would  be  found  a  balance 
due  him  of  five  thousand  dollai*s,  for  which  the  appellee 
demanded  judgment. 

We  do  not  find  that  any  answer  was  filed  by  the  appellant 
to  the  appellee's  complaint ;  but,  after  the  commencement 
of  the  suit,  the  first  order  of  the  court  entered  thei-ein  was, 
in  substance,  as  follows : 

"Now  come  the  parties  and  file  their  written  agreement, 
by  which  it  appears  that  they  have  submitted  all  the  matters 
in  controversy  herein  to  Herman  Engle  and  William  M.  Bell, 
for  their  arbitrament  and  award ;  and  said  parties  now  here, 
in  open  court,  mutually  choose  the  said  parties  as  arbitra- 
tors herein,  and  direct  them  to  report  their  award  to  the 
present  term  of  this  court.  It  is  therefore  ordered  and 
decreed  that  all  the  matters  in  controversy  herein  be  referred 
to  Herman  Engle  and  William  M.  Bell  for  their  arbitrament 
and  award  ;  and  they  are  directed  to  report  their  award  to 
the  present  term  of  this  court ;  and  said  Engle  and  Bell  are 
now  duly  sworn,  in  open  court,  faithfully  and  impartially  to 
investigate,  adjust  and  report  the  matters  herein  submitted 
to  their  arbitrament.*' 
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This  order  was  made  and  entered  in  this  cause  at  the  Feb* 
ruary  term,  1877,  of  the  court  below.  Afterward,  at  the 
same  term  of  the  court,  **the  award  of  said  arbitratoi's  was 
filed  and  acknowledged  in  open  court,"  in  substance,  as 
follows : 

**The  undersigned,  arbitrators,  duly  selected  and  appointed 
by  said  parties,  in  the  above  entitled  action,  to  decide  all 
matters  in  controversy  between  them,  gi'owing  out  of  the 
books,  business  and  accounts  of  the  late  firm  of  Healy, 
Isaacs  &  Co.,  do  hereby  make  the  following  award,  to  wit : 

**We  hereby  decide  that  said  John  Healy  is  indebted  to 
said  Albert  C.  Isaacs  in  the  sum  of  four  thousand  eight 
hundred  eight  tVv  dollars,  and  that  said  Healy  should  pay 
the  said  Isaacs  that  sum  of  money ;  and  that  said  sum,  when 
received  by  said  Isaacs,  shall  be  had  in  full  settlement  of 
the  matters  submitted  to  us  for  arbitration  as  aforesaid. 
We  further  find  and  decide,  that  the  costs  of  the  clerk 
and  sheriff,  in  the  above  cause,  should  be  paid  one-half 
thereof  by  the  said  Isaacs,  and  half  thereof  by  said  Healy. 
We  further  find  and  decide,  that,  for  and  in  behalf  of  our 
services  in  this  arbitration,  each  of  us  should  receive  five 
hundred  dollars,  and  that  said  Isaacs  should  pay  said  sum  to 
the  undersigned  Herman  Engle,  and  said  Healy  should  pay 
an  equal  amount  to  the  undersigned,  William  M.  Bell. 
February  26th,  1877. 

[Signed]  *< Herman  Exole. 

"Attest:   AzRO  Dyer.  William  A.  Bell." 

On  the  same  day  this  report  was  filed  and  acknowledged, 
an  entry  was  made  of  the  substance  of  the  report,  on  the 
order  book,  and  of  the  judgment  of  the  court  thereon,  in 
favor  of  the  appellee,  for  the  amount  found  due  him  therein 
from  the  appellant,  allowing  each  of  said  arbitrators  the  sum 
of  six  dollars  for  his  services,  to  be  taxed  as  costs,  and  adjudg- 
ing that  the  costs  be  paid  equally  by  the  parties.  This  entrj' 
does  not  show  any  appearance  of  the  parties,  or  either  of 
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them,  at  the  time  of  the  filing  of  said  report,  and  of  the  ren- 
dition of  judgment  thereon. 

Afterward,  at  the  same  term  of  said  coart,  the  appellant 
appeared  by  counsel,  and  filed  his  written  motions  to  vacate 
and  set  aside  the  judgment  herein,  and  to  vacate  and  set 
aside  the  award  of  said  arbitrators,  and  also  his  further 
Juotiou  to  postpone  the  hearing  on  the  first  two  motions  until 
the  next  term  of  the  court.  All  of  these  motions  were  sup- 
ported by  affidavits,  and  counter  affidavits  were  filed  by  the 
^appellee ;  and,  upon  the  hearing  then  had,  each  and  all  of 
the  said  motions  were  overruled  by  the  court,  and  to  each  of 
these  rulings  th#  appellant  excepted  and  filed  his  bill  of 
exceptions. 

In  this  court  the  appellant  has  assigned  as  errors  the  fol- 
lowing decisions  of  the  circuit  court : 

1.  In  entering  the  nunc  p»*o  tunc  order,  set  out  in  the 
Tecord ; 

2.  In  overruling  his  motion  to  set  aside  the  award ; 

3.  In  overruling  his  motion  to  set  aside  the  referees' 
finding ; 

4.  In  overruling  his  motion  for  a  new  trial ; 

5.  In  overruling  his  motion  for  a  continuance  of  the 
hearing  of  his  other  motions ;  and, 

6.  In  rendering  the  judgment  set  out  in  the  record. 
The  action  of  the  circuit  court,  in  directing  the  clerk  to 

enter  upon  its  order-book  at  full  length  the  arbitrators' 
award,  or  the  referees'  report,  whichever  it  may  be  properly 
termed,  then  as  of  the  date  of  the  filing  thereof,  which  is 
the  nwic  pi'o  tunc  order  mentioned  in  the  first  alleged  error, 
was  not  erroneous,  in  our  opinion,  and  certainly  was  not  an 
•available  error  for  the  reversal  of  the  judgment  below. 

In  considering  and  deciding  the  several  questions  arising 
'Under  the  other  alleged  errors,  it  seems  to  us  that  the  fun- 
damental and  controlling  question  in  the  case  is  this :  What 
ivas  the  character,  under  the  law,  of  the  proceedings  had  in 
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the  case  by  and  before  Herman  Engle  and  William  M.  Bell? 
Were  the  matters  in  controversy,  between  the  parties  to  this 
action,  submitted  by  them  to  said  Engie  and  Bell,  as  arbi- 
trators, for  their  arbitrament  and  award,  under  the  pro- 
visions of  "An  act  relative  to  arbitrations  and  umpirages," 
approved  February  3d,  1852?  Or  was  there  a  reference  of 
"all  or  any  of  the  issues  in  the  action,"  made  by  the  court 
to  said  Engle  and  Bell,  as  referees,  under  the  provisions  of 
section  349  of  the  code?  Was  the  decision  of  said  Engle  and 
Bell,  which  they  reported  in  writing  to  the  court,  a  "referees' 
report, "or  a  "statutory  award?" 

The  correct  decision  of  the  case  at  bar  depends,  as  we  think, 
upon  the  answer  which  must  be  given  to  the  question  whether 
the  said  Engle  and  Bell  were  acting  in  the  case  as  referees, 
under  an  order  of  the  court,  or  as  arbitrators,  under  and  by 
virtue  of  the  written  submission  to  them,  by  the  parties  to 
the  suit,  of  the  matters  in  controversy  between  them.  Upon 
this  question  we  have  no  doubt,  from  the  facts  shown  by  the 
record  before  us,  that  the  said  Engle  and  Bell  were  acting^ 
in  this  case  as  arbitrators,  under  a  written  submission  to 
them  of  the  matters  in  controversy,  made  by  the  pailies  to 
the  suit  long  before  the  idea  of  a  reference  under  the  code  had 
apparently  entered  the  mind  of  either  of  them,  in  an  attempted 
conformity,  at  least,  to  and  -with  the  requirements  of  the 
statute  "relative  to  arbitrations  and  umpirages."  The  record 
shows  that  the  appellee  filed  his  complaint  in  this  case, 
on  the  25th  day  of  August,  1876,  in  the  vacation  of  the 
court,  for  the  ensuing  September  term  thereof,  which  began 
under  the  law  on  the  first  Monday  in  September.     On  the 
day  of  the  filing  of  said  complaint,  the  recoi-d  shows  that 
the  parties  to  the  suit,  plaintiff  and  defendant,  executed  a 
written  agreement  of  submission,  in  substance,  as  follows: 

"Albert  C.  Isaacs,  Plaintiff,  ^  In  the  Vanderburgh  Circuit 

vs.  >     Court,   September  Term, 

"John  Healy,  Defendant,     )      187fi. 

"Whereas,  in  the  above  entitled  suit,  a  contreversy  exist* 
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concerning  what  amount,  if  any,  said  Isaacs  is  entitled  to 
from  said  Healy,  on  a  full  and  correct  settlement  of  the 
business,  books  and  accounts  of  the  late  firm  of  Healy,  Isaacs 
&  Co. :  Now,  therefore,  said  partners  hereby  mutually  agi'ee 
to  submit  all  said  matters  of  controversy  to  the  arbitrament 
and  award  of  Herman  Engle  and  William  M.  Bell,  who,  in 
case  of  disagreement,  shall  call  in  a  third  competent  book- 
keeper;  and  we  agree  that  the  award  made  by,  any  two  of 
these  persons  shall  be  binding  upon  us,  and  shall  be  entered 
as  an  order  or  judgment  of  said  court,  in  the  above  entitled 
cause ;  and  we  agree  with  each  other,  in  the  penalty  of  5,000 
dollars,  to  abide  and  faithfully  perform  said  award. 
"Aug.  25t6,  1876."  (Signed)     *'A.  C.  Isaacs. 

**JoHN  Healy.'* 
The  record  further  shows,  that  on  the  6th  day  of  Septem- 
ber, 1876,  the  said  Engle  and  Bell  took  and  subscribed  an 
oath  to  the  effect  *'that  they  will  faithfully  and  fairly  hear 
and  examine  the  matters  in  controversy,  and  make  a  just 
award,  according  to  the  best  of  their  understanding,  in  the 
case  of  Albert  C.  Isaacs  against  John  Healy,  submitted  to 
them  for  arbitration.'* 

The  record  fails  to  show  any  appearance  of  the  parties,  or 
action  of  the  court,  in  the  case,  at  the  September  term, 
1876;  and  at  the  November  tenn,  1876,  the  only  entry 
made  in  the  case  is,  **Now  here  this  cause  is  continued." 

Six  months  after  the  submission  of  the  matters  in  contro- 
versy to  the  arbitrament  and  award  of  said  Engle  and  Bell 
as  arbitrators,  at  the  February  term,  1877,  the  first  order 
in  the  case  was  made  and  entered  by  the  court,  as  heretofore 
set  out  m  this  opinion  ;  and  it  will  be  seen  from  that  order 
that  the  said  Engle  and  Bell  were  designated  therein  as  arbi- 
trators, and  were  thereby  directed  to  report  their  award  to 
the  court  at  that  term.  Seven  days  after  the  entiy  of  said 
order,  and  at  the  same  term  of  the  court,  the  said  arbitra- 
tors reported  their  award,  heretofore  given,  and  acknowl- 
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edged  the  same  in   open  court ;  and,  on  the  same  day,  the 
court  rendered  judgment  on  said  award. 

We  are  of  the  opinion,  upon  the  facts  shown  by  the  rec- 
ord, that  the  said  Engle  and  Bell  were  not  referees  under 
the  provisions  of  the  code,  but  that  they  were  arbitrators  in 
a  statutory  arbitration,  and  their  award,  as  reported  to  the 
court,  was  a  statutory  award.  Spencer  v.  Curtis^  57  lud. 
221.  When,  therefore,  the  arbitrators  reported  and  ac- 
knowledged their  award,  it  seems  to  us  that,  under  the  pro- 
visions of  section  13  of  the  statute  relative  to  arbitrations, 
the  court  should  have  caused  the  submission  and  award  to 
be  entered  of  record,  and  should  have  granted  a  rule  thereon 
against  the  appellant  "to  show  cause  at  that  or  the  succeed- 
ing tenn  of  the  court,  why  judgment  shall  not  be  rendered 
by  such  court  upon  the  said  award."  2  R.  S.  1876,  p.  320. 
The  court  is  not  authorized  by  the  statute  to  confirm  the 
award  and  render  judgment  thereon  until  the  rule  to  show 
cause  has  been  served,  ten  days  or  more  before  the  return 
day  of  such  rule ;  and,  until  such  an  award  is  confirmed  by 
the  proper  court,  it  remains  in  fieri ^  and  no  valid  judgment 
can  be  rendered  thereon.  IShroyer  v.  Bashy  57  Ind.  349 ; 
Boots  V.  Canine^  58  Ind.  450 ;  Anderson  v.  Anderson^  65 
Ind.  196. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  court 
clearly  erred  in  rendering  the  judgment  on  the  award,  set 
out  in  the  record,  and  in  overruling  the  appellant's  motion 
to  vacate  and  set  aside  said  judgment. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  issue  a  rule  on  the 
award  to  show  cause,  etc.,  and  for  further  proceedings 
thereon. 
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Knox  v,  Wible. 

Pleading. — Damages,  Direct  and  Conaequential. — False  Bepresentation.-^ 
Fraud,— Practice. — Demurrer, ^In  an  action  for  damages,  the  complaint 
alleged  tliat  tlie  plaintiff  was  engaged  in  a  business  whieii  required  iiini 
to  own  and  use  horses  and  mules,  and  at  a  certain  time  he  was  the  own- 
er of  several  horses  and  mules,  of  a  specified  value;  that  at  that  time 
the  defendant,  for  the  pui-pose  of  inducing  the  plaintiff  to  purchase  a 
horse  from  him,  falsely  and  fraudulently  represented  that  such  horse 
was  sounds,  except  a  slight  distemper;  that  the  plaintiff,  believing  said 
false  representation  to  he  true,  purchased  such  horse,  which  at  the  time 
had  a  contagious  and  deadly  disease,  of  which  plaintiff  w*as  ignorant ; 
that  said  horse  communicated  the  disease  to  tlie  plaintiffs  horses  and 
mules,  from  which  they  ultimately  died.  Prayer  for  value  of  horses 
and  mules,  and  damages. 

Held^  that  the  complaint  was  sufficient  on  demurrer,  and  stated  a  good 
cause  of  action,  both  for  direct  and  consequential  damages. 

EOd^  also,  that  an  objection  that  the  allegations  of  the  complaint  were 
too  indefinite  must  be  made  by  motion  to  make  specific,  and  could  not 
be  reached  by  demurrer.' 

From  the  Washington  Circuit  Court. 

A.  B.  CoUins,  T.  B.  Bushirk,  G.  W.  FHedley  and  E.  D. 
PearsoHj  for  appellant. 

8.  B.  VbyleSy  H.  Mon^s,  H.  Heffren^  J,  B.  Brotvn  and 
J-  A.  Zaring^  for  appellee. 

NiBLACK,  J. — Suit  by  Benjamin  F.  Wible,  against  Wil- 
liam B.  Knox,  for  deceit  in  the  sale  of  a  horse,  resulting  in 
consequential  damages. 

The  complaint  was  in  three  paragraphs.  The  first  aveiTed 
that,  on  the  18th  day  of  September,  1878,  and  prior  thereto, 
the  plaintiff  was  engaged  in  a  business  which  required  him  to 
own  and  use  horses  and  mules;  that  he  did,  on  that  day, 
own  two  mares  and  two  mules,  of  the  value  of  one  hundred 
dollars  each,  all  of  which  were  sound  and  in  good  condition  ; 
that,  at  that  time,  the  defendant  was  the  owner  of  a  certain 
sorrel  horse  ;  that,  for  the  puq>ose  of  inducing  and  procur- 
ing the  plaintiff  to  purchase  said  sorrel  horse,  and  take  the 
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same  into  his  possession,  the  defendant  falsely  and  fraudu* 
lently  represented  to  the  plaintiff  that  said  sorrel  horse  was 
sound  and  well,  except  a  slight  distemper,  of  which  he  was 
about  well ;  that  the  plaintiff  fully  believed  said  false  rejv 
resentations  to  be  true,  and  wholly  relied  upon  them,  and 
was  induced  thereby  to  purchase,  and  did  purchase,  said 
horse  and  take  him  into  his  possession ;  that,  at  the  tim& 
the  plaintiff  so  became  the  purchaser  thereof,  the  said  sorrel 
horse  had  the  contagious  and  deadly  disease  known  as  **glan- 
ders,"  of  which  fact  he,  the  plaintiff,  was  entirely  ignorant; 
that  said  horse  communicated  said  disease  to  the  plaintiff's 
said  mares  and  mules,  by  reason  of  which  they,  became  sick 
and  disoixlered,  and,  in  consequence  of  which,  the  plaintiff 
was  put  to  great  trouble  and  expense,  and  hindered  and  de- 
layed in  his  business  ;  that  said  horse,  mares  and  mi^es  ulti- 
mately died  from  said  disease,  and  the  value  thereof  became 
wholly  lost  to  the  plaintiff.     The  second  and  third  para- 
graphs were  substantially  similar  to  the  first,  except  that  the 
second  charged  the  disease  to  bo  "farcy." 

Separate  demurrers  to  all  the  paragi'aphs  of  the  complaint 
were  oveiTuled,  and  the  defendant  answered  in  general  de- 
nial. A  jury  returned  a  verdict  for  the  plaintiff  for  six  hun- 
dred and  ninety  dollars,  and,  after  overruling  a  motion  for 
a  new  trial,  the  court  rendered  judgment  against  the  defend- 
ant upon  the  verdict. 

The  objection  urged  to  the  several  paragi'aphs  of  the  com- 
plaint is  that  they  were  too  indefinite  and  uncertain  in  their 
allegations.  But  that  objection  was  not  reached  by  the  de- 
murrers to  those  paragraphs.  It  ought  to  have  been  raised, 
if  at  all,  by  a  motion  to  have  the  paragi'aphs  made  more  cer- 
tain and  definite.  All  of  the  paragraphs  were,  we  think, 
substantially  sufficient  upon  demurrer,  and  constituted  good 
causes  of  action,  both  for  direct  and  consequential  damages. 
This  conclusion  is  sustained  by  the  following  authorities,  as 
well  as  others  which  might  be  cited ;     Hanover  on  Horses, 
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pp.  186, 187  ;  Hose  v.  Wallace,  11  Ind.  112  ;  FtUtz  v.  Wycof,. 
25Iiid.  321. 

It  is  insisted  that  the  verdict  was  not  sustained  by  suffi- 
cient evidence,  and  that  the  damages  were  excessive.  The 
evidence  was  quite  conflicting,  but  there  was  evidence  tend- 
ing, in  all  essential  respects,  to  sustain  the  verdict.  We  can 
Dot,  therefore,  disturb  the  verdict  upon  the  evidence.  The 
jury  evidently  went  to  the  utmost  limit  in  the  assessment  of 
the  damages,  but  we  would  not  be  justified  in  holding  that 
the  damages  were  absolutely  excessive. 

No  sufficient  reason  has  been  shown  for  a  reversal  of  the- 
judgment. 

The  judgment  is  affirmed,  with  costs. 


♦•» 


No.  7351. 

Berry  v.  Reed,  Sheriff,  et  al.  ^^6  5/4 

'^LRADisQ.— Judgment.— Written  Instrument. —A  judgment,  or  a  tran^ 
script  thereof,  is  not  a  written  instilment  which  must  he  ttled  with 
a  pleading  setting  up  such  judgment,  and  If  flled  therewith  forms  no- 
pait.  and  can  not  be  considered  in  determining  the  sufficiency,  of  such 
pleading. 

JuDOMEKT.—Zrfeno/.— Under  the  provisions  of  sections  528  and  529^  2  R.  S. 
1876,  p.  234,  the  transcript  of  a  judgment,  tiled  in  a  county  other  thaiv 
that  where  rendered,  does  not  create  a  lien  on  real  estate  in  such  county 
a;;.!in«t  subsequent  purchasers  thei-eof  in  good  faith,  without  notice,  un- 
less recorded  and  entered  in  tlie  judgment  docket  of  the  couit  of  such 
eounty. 

Yinw  tho  Jay  Circuit  Court. 

J.  W.  Headington  and  J.  J.  M.  LaFottette,  for  appelUint. 
M,  B.  MUler,  L.  J.  Monks  and  J.  M.  Haynen,  for  ap- 
pellees. 
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Woods,  J. — Action  to  enjoin  the  sale  of  certain  real  es- 
tate. The  appellant,  who  was  the  phiintiif ,  claimed  title  in 
fee  by  a  general  warranty  deed,  of  September  2d,  1872.  It 
is  further  averred  in  the  complaint  that  the  defendant  Syl- 
vester Miller,  on  the  18th  day  of  October,  1877,  caused  an 
•execution  to  issue  out  of  the  clerk's  office  of  the  Randolph 
<Jommon  Pleas  Court,  on  a  pretended  judgment  of  said 
<;ourt,  against  John  Garland  and  Williams  Garland,  in  favor 
of  said  Miller,  for  $640.42,  with  interest  and  costs,  directed 
to'  the  sheriff  of  Jay  county,  wherein  said  land  is  situate, 
which  execution  was  placed  in  the  hands  of  the  defendant 
Charles  Reed,  sheriff  of  said  county  of  Jay,  and  was  by 
him,  on  the  15th  day  of  November,  1877,  levied  on  the  un- 
divided one-half  of  said  real  estate,  and  advertisement  of 
«ale  thereof  made  for  the  22d  dav  of  December,  1877,  to 
satisfy  said  execution ;  that  said  judgment  is  invalid  as 
against  said  William  Garland,  because  rendered  without  no- 
tice, and  without  appearance  or  answer  on  his  behalf ;  that 
said  judgment  is  in  no  way  a  lien  on  the  land  of  the  plaintiff, 
hereinbefore  described,  nor  is  said  execution  a  lien  thereon, 
or  on  any  part  thereof ;  that  the  defendants  are  intending 
to  sell,  and  will  sell,  the  same  by  virtue  of  said  writ  unless 
restrained,  and  will  so  cast  a  cloud  on  the  title  of  the  plain- 
tiff.    Wherefore,  etc. 

A  demun-er  for  want  of  facts  was  filed  to  this  complaint ; 
^nd  the  death  of  Sylvester  Miller  having  been  suggested, 
4ind  his  heirs  at  law  made  defendants,  said  demurrer  was 
overruled.  No  exception.  The  defendants  answered  by  a 
general  denial,  and  by  a  special  plea,  in  substance,  as  fol- 
lows: That  in  July,  1869,  said  Sylvester  Miller,  since  de- 
ceased, obtained  a  judgment  against  John  Garland  and  Wil- 
liam Garland,  in  the  court  of  common  pleas  of  Randolph 
•county,  Indiana,  for  the  sum  of  $640.42,  which  remains  un- 
paid, unsatisfied,  and  in  full  force ;  that  said  William  and 
John  Garland  appeared  to  said  action  in  person  and  by  at- 
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tomey,  and  filed  an  answer  therein,  on  which  issues  of  fact 
were  formed  and  tried  by  the  court,  as  appears  of  record 
remaining  in  said  court,  a  transcript  of  which  proceeding 
and  judgment  is  filed  herewith ;  that  on  the  25th  day  of 
March,  1871,  a  duly  certified  transcript,  under  the  hand  and 
}%al  of  the  clerk  of  said  court,  of  said  judgment  was  filed  in 
the  clerk's  ofiice  of  the  circuit  court  of  Jay  county,  Indiana,, 
that  is  to  say,  in  the  office  of  the  acting  clerk  of  the  court 
of  common  pleas  of  said  county;  that  said  William  Gar- 
land, on  the  25th  day  of  March,  1871,  and  for  a  long  time 
thereafter,  held  and  owned  by  deed  in  fee  simple  the  land 
described  in  the  complaint,  and  said  judgment  was  a  lien  on 
the  land^o  owned  and  held  by  said  William  Garland  at  the 
time  it  was  conveyed  to  the  plaintiff.    Wherefore,  etc. 

The  plaintiff  demurred  to  this  answer  for  the  want  of 
facts,  and  saved  an  exception  to  the  overruling  thereof. 
Thereupon  the  plaintiff  filed  a  reply  in  four  paragraphs,  the 
first  being  a  genei'al  denial,  and  the  second,  to  which  a  de- 
murrer was  sustained  over  the  plaintiff's  exception,  being 
.substantially  as  follows :  It  is  admitted  that  said  William 
Garland  owned  said  land  on  the  25th  day  of  March,  1871,  and 
thenceforward  until  the  2d  day  of  September,  1872,  but  that 
on  said  last  named  day  the  plaintiff  purchased  the  same  of 
Peter  W.  Bishop,  who  purchased  the  same  of  said  Garland, 
without  any  notice  whatever  of  said  pretended  lien  men- 
tioned in  the  said  second  paragraph  of  answer,  or  of  any 
pretended  transcript  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit or  common  pleas  court  of  Jay  county,  Indiana  ;  and  the 
plaintiff  avers  that,  at  the  time  he  purchased  said  land  of 
said  Bishop,  he  made  and  caused  to  be  made  a  full  and  com- 
plete examination  of  the  records  of  the  office  of  the  clerk  of 
said  county  and  of  said  courts,  and  found  no  entry  or  mem- 
orandum of  the  filing  or  record  of  said  tmnscript  on  the 
judgment  dockets,  order  books  or  any  of  the  records  in  the 
office  of  said  clerk,  and  avers  the  truth  to  be  that  there 
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never  was  any  entry  or  memoi'andum  on  any  of  the  records 
•of  said  county,  of  the  filing  of  said  pretended  transcript. 

The  appellees  have  assigned  cross  errors  upon  the  over- 
ruling of  their  demurrers  to  the  complaint,  and  to  the  third 
and  fourth  paragraphs  of  the  reply,  but  have  favored  us 
with  no  brief  thereon,  or  in  reference  to  the  en-ors  assigned 
by  the  appellant.  The  cross  errors  are  therefore  waived, 
and,  if  anything  to  the  advantage  of  the  appellees  in  the  case 
shall  be  overlooked  by  the  court,  the  blame  must  rest  with 
themselves.  We  do  the  best  we  can  to  reach  a  just  and  law- 
ful conclusion  on  every  question,  but  it  can  not  be  fairly 
asked  or  expected  of  as  that,  in  behalf  of  parties  who  do 
not  even  so  much  as  make  a  suggestion  or  citation  to  aid  us, 
we  will,  in  the  press  of  business  which  is  upon  us,  employ 
the  labor  and  zeal  of  hired  attorneys,  in  order  to  serve  or 
preserve  their  interests. 

The  appellant  contends  that  the  second  paragraph  of  the  an- 
swer is  bad,  and  that  the  demurrer  thereto  should  have  been 
sustained,  because  the  transcript  of  the  judgment  and  pro- 
ceedings, which  is  filed  therewith,  shows  that  William  Gar- 
land was  not  served  with  process,  and  did  not  waive  service 
in  any  way.  The  plea  does  not  rest  on  this  transcript,  and  its 
sufficiency  is  not  affected  thereby,  but  must  be  determined 
by  its  own  averments.  So  considered,  the  answer  is  clearly 
good.     Indeed,  the  appellant  does  not  claim  otherwise. 

That  a  judgment,  or  transcript  thereof,  is  not  a  %vritten 
instrument,  which  must  be  filed  with  and  become  a  part  of  a 
pleading  which  sets  up  such  judgment,  has  been  repeatedly 
decided  by  this  court,  and  it  is  equally  well  settled  that,  if 
filed  with  the  pleading,  the  transcript  or  copy  of  the  judg- 
ment forms  no  part  of  it,  and  can  not  be  considered  in  de- 
tenuining  the  sufficiency  of  the  averments.  The  answer  was 
good,  and  so,  also,  was  the  reply.  The  code  contains  the 
following  provisions : 

"Sec.  527.     All  final  judgments  in  the  Supreme  and  cir- 
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cuit  courts,  and  courts  of  common  pleas,  for  the  recovery  of 
money  or  cost«  shall  be  a  lien  upon  real  estate,  and  chattels 
real,  liable  to  execution  in  the  county  whei*e  the  judgment 
is  rendered  for  the  space  of  ten  yeai*s  after  the  rendition 
thei-eof,  and  no  longer,  exclusive  of  the  time  during  whicli 
the  party  may  be  restmined  from  proceeding  thereon  by  an}' 
ip|ieal,  or  injunction,  or  by  the  death  of  the  defendant,  or 
by  agreement  of  the  parties  entered  of  record. 

"Sec.  528.  It  shall  be  the  duty  of  the  clerk  of  the  court 
rendering  any  judgment,  to  make  out  a  certified  copy  thereof, 
under  the  seal  of  the  court,  at  the  request  of  any  person  in- 
tci-ested,  which  copy  if  taken  from  the  circuit  or  Supreme 
Court,  may  be  filed  in  the  office  of  the  clerk  of  any  circuit 
court,  and  if  taken  from  the  common  pleas,  in  the  office  of  the 
clerk  of  any  court  of  common  pleas  of  this  State,  and  when 
so  filed,  shall  be  recorded  and  entered  in  the  judgment  docket 
in  the  same  manner  as  judgments  rendered  in  such  court. 

*'Sec.  529.  Such  judgment,  from  the  time  of  filing  the 
copy  aforesaid,  shall  be  a  lien  upon  all  the  real  estate  of  the 
judgment-debtor  situated  in  the  county  where  filed,  as  fully 
as  if  such  judgment  had  been  rendered  therein." 

The  appellant  contends,  and  we  think  correctly,  that,  un- 
der these  provisions,  it  is  necessary  that  the  copy  or  tran- 
script of  a  judgment  be  not  only  filed,  but  also  recorded 
and  entered  in  the  judgment  docket,  in  order  to  constitute 
notice  of  the  lien  thereby  acquired  as  against  subsequent 
purchasei-s  without  notice  thereof.  As  between  the  imme- 
diate parties  to  the  judgment,  and  as  to  all  who  have  notice, 
it  is  doubtless  proper  to  hold  that  the  judgment  constitutes  a 
lien  from  the  time  of  filing  the  copy  of  the  judgment,  and 
that  the  failure  of  the  clerk  to  enter  and  record  the  judg- 
ment in  the  judgment  docket  can  not  defeat  the  lien ;  but 
to  apply  this  rule  to  purchasers  without  notice,  would  open 
the  way  to  great  injustice  and  fraud,  and  would  bring  the 
titles  to  real  estate  into  such  uncertainty  as  would  greatly 
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impede  the  transfer  thereof.  The  plain  intent  of  the  law- 
makers'was  that  the  filing  and  recoi*ding  provided  for  in 
section  528  should  be  substantially  contemporaneous  acts, 
and  where,  by  the  next  section,  it  was  enacted  that  the  judg« 
inent  should  be  a  lien  from  the  time  of  filing,  it  was  meant 
as  against  subsequent  purchasers  without  actual  notice,  that 
a  judgment  filed,  recorded  and  docketed  as  required  in  the 
previous  section,  should  be  a  lien. 

This  construction  is  in  some  degree  supported  by  the  doc- 
trine laid  down  in  Freeman  on  Judgments,  sec.  343,  wherein 
it  is  said  that  ''While  judgments  are  for  other  pur^ioses  valid 
as  soon  as  rendered,  they  do  not  become  liens  upon  real 
estate,  at  least  against  subsequent  purchasers,  without  notice^ 
until  docketed.     Such  purchasers  are  not4>ound  to  examine 
for  judgment  liens  further  than  to  look  into  the  proper  dock- 
ets.    If  the  clerk  or  prothonotaiy  fails  to  make  the  proi>er 
entries  in  his  dockets,  the  only  remedy  of  an  aggrieved  judg- 
ment creditor  is  by  action  against  the  oflScer."     By  sec- 
tion 527  of  the  code,  quoted  supra ,  judgments  are  a  lien  in 
the  county  where  rendered  from  the  date  of  rendition,  and 
by  section  513  the  clerk  is  required,  within  thirty  days  after 
each  term  of  the  court,  to  enter  on  a  docket,  in  alpha1>ctical 
order,  a  statement  of  each  judgment  rendered  at  such  temi, 
and  by  section  516  is  made  liable,  for  neglecting  to  make  the 
entiy,  to  any  person  injured,  for  the  amount  of  damages  sus- 
tained by  such  neglect.     Under  these  provisions,  the  pur- 
chaser of  real  estate,  for  thirty  days  after  the  close  of  a  term 
of  court,  is  bound  to  look  to  the  order  books  for  the  judg- 
ments rendered  at  such  term  ;  and  such  may  be  the  rule^ 
oven  after  the  expiration  of  the  thirty  days.    The  purchaser 
may  be  the  one  who  must  look  to  the  clerk  for  damages  for 
his  neglect  to  make  the  proper  entries  in  the  judgment  dock- 
et.    The  more  reasonable  rule,  however,  would  seem  to  be 
to  require  the  judgment  plaintiff  to  look  to  such  relief.      He 
knows,  or  may  fairly  be  presumed  to  know,  of  his  judgiiieut» 
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and  has  it  in  his  power  to  guard  his  interests  therein  by  see- 
ing that  the  clerk  properly  dockets  his  judgment  in  the  time 
prescribed,  and,  if  he  neglects  to  do  so,  should  not  complain 
if  his  lien  is  lost,  as  against  a  purchaser  without  notice,  who 
had  no  means  of  protecting  himself.     But  deciding  nothing 
as  to  the  lien  of  judgments  in  the  counties  where  rendered, 
and  where  in  eveiy  case  there  is  a  i-ecord,  in  some  form,   ' 
which  is  accessible  to  every  purchaser,  and  confining  our  de- 
cision to  the  case  before  us,  we  hold  that  the  transcript  of  a 
judgment  filed  in  another  county,  under  the  provisions  of 
sections  528  and  529  of  the  code,  supra ^  does  not  create  a 
lien  against  subsequent  purchasers  in  good  faith,  without  no- 
tice, unless  recorded  and  entered  in  the  judgment  docket. 

It  follows  from  this  conclusion,  that  the  court  en'ed,  also, 
in  excluding  the  evidence  offered  by  the  appellant  to  show 
that  the  transcript  of  the  judgment  had  not  been  entered 
and  recorded  as  required,  in  the  judgment  docket  of  the  Jay 
Common  Pleas,  and  that  the  plaintiff  had  made  and  caused 
to  be  made  an  examination  of  said  records  and  dockets,  and 
did  not  find  an  entry,  nor  in  fact  know  of  said  judgment. 

A  consideration  of  the  other  points  suggested  by  the  coun- 
sel for  the  appellant  has  become  unnecessary. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  oveiTule  the  demurrer 
to  the  second  paragraph  of  reply.     Costs  accordingly. 


•  •» 
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From  the  Marion  Superior  Court. 

A.  F.  Denny y  for  apj)ellants. 

A.  C.  Ayers  and  E.  A.  Brown^  for  appellees. 

WoRDEN,  J. — This  was  an  action  by  Henry  SchnuU  against 
Lyne  S.  Newell  and  others,  to  foreclose  a  mortgage  executed 
by  said  Newell  to  the  plaintiff.     Samuel  C.  C.  Newell  was 
made  a  defendant,  it  being  alleged  in  the  comj^laint  that, 
after  the  execution  of  the  mortgage,  Lyne  S.  Newell  had 
placed  on  record  a  conveyance  to  him  of  the  equity  of  re- 
demption.    As  part  of  the  iinal  relief  sought,  thei'e  was  a 
prayer  in  the  complaint  for  the  appointment  of  a  receiver. 
Judgment  for  plaintiff,  and  a  receiver  appointed.     Appeal 
by  the  Newells  from  so  much  of  the  final  order  of  the  court 
as  appoints  the  receiver,  to  general  term,  where  the  judg- 
ment at  special  term  was  affiimed. 

The  following  paragraph  in  the  brief  of  counsel  for  the  ap- 
pellants states  the  question  involved :  '*The  appellants,  New- 
ells, under  the  statute  of  March  12th,  1875,  2  R.  S.  1876,  p. 
115,  joined  in  an  appeal  from  the  oixier  of  the  court  appoint- 
ing a  receiver,  and  it  is  from  this  order  alone  that  the  appeal 
is  taken." 

The  1st  section  of  the  statute  above  mentioned  provides, 
*«That  receivers  shall  not  be  appointed  by  any  court,  in  any 
case,  until  the  adverse  party  shall  have  appeared  and  an- 
swered in  the  action  pending,  or  shall  have  had  reasonable 
notice  of  the  i>endeucy  of  the  action  and  the  application  for 
such  appointment." 

The  2d  section  provides  for  an  appeal  from  the  oixier  ap- 
pointing or  refusing  to  appoint  a  receiver. 

The  sole  objection  to  the  appointment  of  the^  receiver  is 
that  the  appellants  did  not  have  due  notice  of  the  applica- 
tion therefor,  as  provided  for  in  the  statutoiy  provision  above 
quoted.  This  objection  has  no  foundation  whatever  so  far 
as  Lyne  S.  Newell  is  concerned,  for  he  had  appeai^ed  and 
filed  his  answer  in  the  cause. 
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Samuel  C.  C.  Newell,  being  a  non-resident,  was  brought 
into  court  on  an  ordinary  publication,  and  filed  no  answer  in 
the  cause.  He  appeared,  however,  for  the  purpose  of  object- 
ing to  the  publication  as  being  insufficient  to  authorize  the 
appointment  of  a  receiver.  The  receiver  was  not  appointed 
pending  the  action ;  but  the  order  of  appointment  follows 
the  usual  final  decree. 

The  statute  above  quoted  was  not  intended,  as  we  think, 
to  require  any  other  or  further  notice  of  application  for  ap- 
pointment of  a  receiver,  than  the  process  or  publication  that 
brings  the  defendant  into  court  to  answer  the  complaint, 
where  such  appointment  is  asked  only  as  part  of  the  final 
relief  sought.  Such  special  notice  was  intended  to  be  re- 
quired only  in  cases  where  a  receiver  is  sought  to  be  ap- 
pointed pending  the  action y  the  defendant  not  having  ap- 
peared and  answered. 

Probably,  in  cases  where  the  defendant  does  not  appear 
and  answer,  and  there  is  no  demand  in  the  complaint  for  the 
appointment  of  a  receiver,  none  could  be  appointed,  even  on 
notice,  because,  where  there  is  no  answer,  the  plaintiff  can  . 
have   no  relief   beyond  that  demanded  in  the  complaint. 
Code,  section  380.     But  where,  as  in  this  case,  the  appoint- 
ment of  a  receiver  is  prayed  for  as  a  measure  of  final  re- 
lief, the  process  that  brings  the  defendant  into  court  to  an- 
swer the  complaint  is  sufficient  notice  to  him  of  the  final  * 
relief   pniyed  for.     There  was,  therefore,  no  error  in  the 
ruliiio:  of  the  court  below  at  general  term. 
The  judgment  below  is  affirmed,  with  costs. 


♦#♦ 
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Same. — Interest  ofJttdgment  Creditor  in. — Exectttion. — .Tudgment  creditors- 
have  a  right  to  levy  on  8uch  interest  only  as  tlie  debtor  had  in  the 
property  when  the  lien  attached,  and  an  execution  issued  subsequent 
to  the  making  and  I'ecoi'di ng  of  a  chattel  moitgage  is  merely  a  liea 
on  the  debtor's  equity  of  redemption. 

SAyiK.— Foreclosure. — Merger.—A  judgment  of  foreclosure  does  not  merg& 
the  lien  of  the  mortgage. 

From  the  Franklin  Circuit  Court. 

J.  JR.  McMahan  and  T.  H.  Smithy  for  appellants. 
U.  Berry  and  F.  Berry ^  for  appellees. 

Elliott,  J. — The  complaint  of  appellants  alleges  that 
they  recovered  judgments  against  one  Herman  Linck,  in 
October,  1875,  and  August,  1876,  amounting  in  the  aggre- 
gate to  $655.00  ;  that,  in  September,  1876,  executions  were 
issued  on  said  judgments  and  delivered  to  the  proper  officer  ; 
that  the  officer  levied  the  executions  upon  ten  shares  of  cai>- 
ital  stock  of  the  Brookville  National  Bank ;  that  the  said 
stock  was  duly  advertised  for  sale ;  that  the  officer  demanded 
access  to  the  books  of  the  bank  for  the  purpose  of  making 
sale  of  said  stock  ;  that  his  demand  was  met  bv  a  refusal ; 
that  John  Masters  and  John  G.  Adair  claimed  to  be  the 
holders  of  mortgage  liens  on  said  stock ;  that  thej'^  foreclosed 
said  liens  ;  and  that  Henry  C.  Kimbell  claims  to  be  the  owner 
of  said  stock  by  purchase  at  a  sale  upon  such  foreclosure, 
and  that  his  title  is  paramount  to  the  lien  of  appellants'  exe- 
cutions. 

The  appellee  John  Masters  answered  in  two  paragi-aphs. 
The  firet  is  a  general  denial.  The  second  alleges  that,  prior 
to  the  issuing  of  appellants'  executions,  Herman  Linck  Avas 
indebted  to  him  in  the  sum  of  $3,500 ;  that,  to  secure  said 
indebtedness,  Linck  executed  to  appellee  a  mortgage  upon 
the  said  capital  stock ;  that  the  mortgage  was  pi-operly  re- 
corded on  the  27th  day  of  August,  1875 ;  that,  on  the  29tb 
day  of  April,  1876,  appellee  obtained  judgment  against  Linck 
for  the  indebtedness  secured  by  said  mortgage,  and  a  decree 
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:foi*eclosing  said  mortgage  ;  that  the  judgment  and  decree  is 
unsatisfied ;  that  he  has  never  prevented  or  attempted  to 
prevent  a  sale  of  the  equity  of  redemjHion  of  the  said  Linck 
in  the  said  capital  stock. 

The  single  question  presented  is  the  sufficiency  of  the  par- 
jigniph  of  the  answer  under  immediate  mention,  to  which  a 
demurrer  was  overruled  by  the  trial  court. 

The  position  of  the  appellants'  counsel  is,  that  no  interest 
in  the  capital  stock  in  controvei'sy  could  be  transferred  by 
way  of  mortgage.  The  broad  doctrine  is  asserted  that  inter- 
est in  the  c*apital  stock  of  banking  or  other  coq)oi*ations  can 
only  be  ti-ansfeii-ed  upon  the  books  of  the  coq^oration,  and 
in  the  manner  prescribed  by  law.  Starting  from  this  as- 
sumption, the  appellants  reason  themselves  into  the  conclu- 
sion that  no  intei*est  in  such  capital  stock  can  be  tmnsfen-ed 
in  any  other  way. 

Shares  of  stock  in  a  corporation  are  personal  property. 
Tappan  v.  Merdianta*  Ufational  Bank^  19  Wal.  490 ;  Hobbs 
V.  Western  National  Bank,  9  Rep.  467,  (U.  S.  C.  C.)  ;  R.  S. 
XJ.  S.  1878,  sec.  5139  ;  Weyer  v.  Second  National  Bank  of 
Jranklinj  57  Ind.  198.   The  general  rule  is,  that  *'All  projv 
erty,  real  or  personal,  corporeal  or  incoqioreal,  ♦       •       • 
may  be  the  subject  of  moitgage."    1  Hilliard  Mortgages,  4. 
Herman  says :   "Everything  which  may  be  considered  prop- 
erty, whether  by  the  technical  language  of  the  law  denomi- 
nated real  or  personal  property,  may  be  the  subject  of  a  mort- 
gage."  Herman  Chattel  Mortgages,  section  3t).   In  another 
ion  of  the  same  work,  it  is  said  that  choses  in  action  mav 
niorts^iffed,  and  amonff  the  various  kinds  are  enumerated 
:5toek  in  corporations,  bank  shares  and  shai'es  in  a  public  li- 
brary.   Herman  Chattel  Mortgages,  section  8  ;  Shei'nian  v. 
JI>€>dgt^  28  Vt.  2(5.  The  stock  was  the  subject  of  mortgage,  and 
t.lie  mortgage  executed  to  the  appellee  conveyed  a  valid  lien. 
Tlie  appellee's  answer  does  not  assert  that  he  is  the  owner 
tbe  stock,  but  that  he  has  a  lien  paramount  to  that  of  the 
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appellants .  There  can  be  no  doubt  as  to  the  right  of  appellants- 
to  seize  and  sell  Linck's  equity  of  redemption ;  but  that  is 
not  the  point  in  controversy  here.  The  right  asserted  by 
appellants  is  to  have  the  lien  of  their  executions  declared  tc^ 
be  superior  to  the  lien  of  appellee's  mortgage.  They  claim 
a  greater  right  than  the  law  will  award. 

Judgment  creditors  have  a  right  only  to  such  interest  as 
the  debtor  had  in  the  property  when  the  lien  attached,  T/ie 
Monticello  Ilydraxdic  Co.  v.  Lougliry^  72  Ind.  562.  When  the- 
lien  of  the  appellants'  executions  attached,  Linck,  the  execu- 
tion debtor,  had  only  a  mere  equity  of  redemption,  and  this 
was  all  the  executions  could  reach.  The  deci*ee  of  foreclo- 
sure did  not  merge  the  lien  of  the  appellee's  moii:gage.  The 
decree  preserved  and  enforced  this  lien.  It  would  be  rank 
injustice  to  permit  judgment  creditoi*s  to  break  the  continu- 
ity of  a  mortgage  lien  by  treating  the  judgment  as  merging 
the  mortgage  lien  and  supplanting  it  with  a  new  one  spring- 
ing into  existence  with  the  decree.  The  gi'eat  weight  of  au- 
thority is  against  such  a  doctrine.  Tlie  Evarisville  Gas-Light 
Co.  V.  Tlie  State y  ex  rel.,  ante^  p.  219  ;  Ttal  v.  Hinchmany 
69  Ind.  379. 

Judgment .  affirmed . 


■♦•♦ 
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Canada  v.  Cuert. 

Witness.— Jmpcac^mcni. — Evidefice. — A  witness  can  not  be  Impeached  by 
pi*oof  or  suggestion  that  he  has  been  indicted  for  any  offence. 

BAMK.—Iiights  of  Judge  and  Jury.— Inatniction.—PmcUce.— Whether  tivif\t- 
n^ss  has  sworn  to  one  thing  or  another,  wliether  liis  testimony  is  in 
eonrtlct  with  that  of  another  witness,  and  whether  the  testimony  of 
conHicting  witnesses  is  corroborated  on  one  or  botli  sides  or  not,  are 
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questions  of  fact  for  the  jury.    The  court  has  no  right  to  state  to  the 
jury  what  is  true  in  fact,  but  only  what  is  pertinent  and  true'  inlaw. 
Same.— CrcfK6i7i«y.— Tlie  jury  has  tlie  right,  if  they  deem  it  proper,  to 
credit  the  unsupported  testimony  of  a  witness  over  tliat  of  another, 
though  corroborated. 

From  the  Randolph  Circuit  Court. 

U.  L.  Watson  J  W.  E.  Monks  and  W.  A.  Tfiompsony  for 

appellant. 

A.  O.  Marsh  and  A.  Gulleily  for  appellee. 

Woods,  J. — Suit  by  the  appellant,  claiming  as  the  assignee 
of  William  Canada,  against  the  appellee,  upon  a  promissory 
note,  and  upon  an  open  account.  Issues  were  joined  upon  a 
plea  of  payment  of  the  note,  and  by  a  denial  of  the  account. 
The  questions  in  the  case  arise  upon  the  overruling  of  the  ap- 
pellant's motion  for  a  new  trial,  which  is  assigned  as  error. 

The  fii-st  cause  for  which  a  new  trial  was  asked  is  the  over- 
ruling of  the  motion  of  the  appellant  "to  strike  out  the  22d 
iDterro«yatory,  and  the  answer  thereto,  in  the  cross-examina- 
tion of  William  Canada,  as  contained  in  his  deposition. *' 
The  plaintiff  took  the  deposition  of  said  witness  in  proof  of 
the  items  of  the  account  sued  on,  and  in  contradiction  of  the 
plea  of  payment  of  the  note.  The  21st  and  22d  questions 
and  answers  of  the  cross-examination  are  as  follows : 

••Ques.  21.  WTiei'e  did  you  go  to  after  leaving  Indiana? 

«*Ans.  I  settled  in  lola,  Kansas;  I  first  settled  in  Erie^ 
near  lola,  in  the  spring  of  1871 ;  I  remained  in  Kansas  till 
the  10th  of  last  November,  farming  most  of  the  time,  when 
I  came  to  Kansas  City ;  I  have  not  been  back  to  Indiana 
since  I  left ;  I  started  to  go  back,  and  got  this  far,  and  am 
on  my  way  back  ;  I  am  going  back  as  soon  as  I  get  able. 

**Ques.  22.  Why  did  you  not  go  back  to  Indiana  to  an- 
swer three  indictments  found  against  you  for  forgery,  in 
Delawai-e  county,  in  said  State? 

*»Ans.   There  was  never  but  one,  that  I  ever  heard  of, 
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and  that  was  obtained  by  false  swearing ;  the  reason  I  have 
never  gone  back  is  because  I  have  never  had  the  means  to  go 
back ;  I  have  wanted  to  go  back ;  not  only  that,  I  never 
heard  of  the  intention  to  indict  till  over  a  year  after  I  came 
to  Kansas,  and  the  indictment  was  not  found  until  nearly 
two  years  after  I  came  to  Kansas ;  the  name  which  it  was 
claimed  'I  forged  was  my  partner's  name,  but  the  charge  h 
false.  On  former  occasions  I  had  signed  his  name,  with  his 
consent,  and  supposed  that,  as  his  partner,  I  had  the  right  to 
80  use  his  name.** 

The  counsel  for  the  appellee  undertake  to  support  the 
latter  question  and   answer  on   three  grounds :    First,  as 
"proper,  taken  in  connection  with  the  21st  inteiTOgatory  and 
answer,  for  the  puipose  of  showing,  if  it  could  be  done  by 
the  witness  himself,  that  the  reason  he.  had  given  for  not 
returning  to  the  State  of  Indiana  was  not  the  true  reason ;" 
and.  Second,  that  the   "inteiTogatory  seems  to     *     *     * 
have  been  clearly  proper  as  to  the  credibility  of  the  witness. 
A  conviction  of  a  witness  of  the  crime  of  forgery  may  be 
shown  to  affect  his  ci'edibility.     If  the  conviction  of  a  wit- 
ness may  be  shown  for  this  puii^ose,  certainly  it  was  com- 
petent to  show  by  the  witness  himself,  if  it  could  1>e  done, 
that  he  was  guilty  of  a  ciime  which  would  affect  his  credi- 
bility;" and,  Third,  "conceding  that  the  court  erred,  ♦   •    * 
the  error  was  harmless,  for  the  answer  emphatically  denies 
that  the  witness  had  been  guilty  of  forgery,  or  that  the 
indictment  charjjino:  him  with  the  commission  of  such  crime 
influenced  him  to  remain  away  from  the  State  of  Indiana. 
The  appellee  was  bound  by  this  answer,  and  the  appellant 
was  not  bound  by  it." 

This  reasoning  is  fallacious  throughout.  It  was  entirely 
immaterial  and  in*elevant  to  any  issue  in  the  case  and  to  any 
proper  inquiry  into  the  character  or  credibility  of  the  wit- 
ness, what  may  have  been  his  reason  for  not  having  i^tumed 
to  Indiana ;  and,  consequently,  the  volunteered  statement  of 
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the  reason,  made  in  answer  to  question  21,  was  no  justifica- 
tion for  the  22d  question,  which  assumes  the  existence  or 
finding  of  three  indictments  against  the  witness,  and  asks 
him,  not,  as  counsel  assume,  whether  he  was  guilty,  but 
why  he  did  not  go  back  to  answer  the  indictments.  AVe  do 
not  mean  to  intimate  that  the  question  would  have  been 
proper,  if  the  witness  had  been  asked  if  he  was  guilty  as 
charged,  but  simply  to  mark  the  fact  that  the  question,  as 
asked  and  answered,  has  a  meaning  quite  different  from  that 
on  which  counsel  predicate  their  argument  in  support  of  it. 
The  evident  purpose  of  the  question  was  to  produce  in  the 
minds  of  the  juiy  trying  the  case  the  impression  that  the 
witness  had  been  three  times  indicted  for  forgeiy,  and  for 
that  i-eason  had  not  returned  to  the  State.  It  is  clearly  not 
admissible  to  impeach  a  witness  by  proof  or  suggestion  that 
he  has  been  indicted  for  any  offence.  Glenn  v.  Clore^  42 
Ind.  60;  Oliver  \.  Fate^  43  Ind.  132;  Smith  v.  Yaryan^ 
69  Ind.  445. 

It  can  not  be  said  that  the  error  was  harmless.  Notwith- 
Ending  the  denial  of  guilt  by  the  witness,  and  his  exi)lana- 
tion  of  the  circumstances,  thei*e  remained  his  admission  that 
he  had  been  indicted,  a  circumstance  calculated  to  deeply 
prejudice  the  jury  against  him.  While  it  may  be,  in  a  tech- 
nical sense,  that  the  appellee  was  bound  by  the  answer  as 
elicited,  the  answer  itself  was  more  than  the  appellee  was 
entitled  to,  and  the  jury  was  bound  by  no  particular  inter- 
pretation of  the  answer,  nor  to  any  particular  inference 
therefrom.  The  ruling  of  the  court  was  not  only  eiToneous, 
but  in  all  probability  prejudicial  to  the  case  of  the  plaintiff. 

The  other  causes  assigned  for  a  new  tinal  have  reference 
to  the  instractions  of  the  court  to  the  jury  ;  and  some  of  the 
points  pi'esented  are  such  as  ought  to  be  decided,  while  oth- 
ers will  doubtless  be  avoided,  or  not  arise,  on  another  trial. 

In  accordance  with  the  request  of  the  appellant,  the  court 
gave  written  instructions.     The  following  instructions  and 
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parts  of  iiistnictions  are  complained  of,  as  invasions  of  the 
court  into  the  province  of  the  jury,  viz.: 

"12th.  The  note  is  not  disputed  by  the  defendant,  but 
he,  in  his  evidence,  swears  that  it  was  fully  paid  in  the  hog 
transaction.  The  account  the  defendant  under  oath  denies. 

''13th.  William  Canada,  the  assignor,  swears  the  account 
is  just,  and  the  defendant  owes  it.  They  differ  in  their  evi- 
dence in  regard  to  the  balance  due  the  defendant  on  the 
hogs,  and  also  in  regard  to  the  manner  of  its  application. 
Other  witnesses  have  been  introduced  on  both  sides,  tending 
to  coiToborate,  on  the  one  side,  the  deposition  of  William 
Canada,  and,  on  the  other  side,  the  evidence  of  the  defend- 
ant. There  is  a  conflict  and  contradiction  of  the  witnesses,, 
in  the  evidence,  to  an  unusual  extent,  in  this  case. 

"18th.  On  the  second  paragraph  of  the  complaint,  there 
is  a  direct  conflict  in  the  evidence  of  William  Canada  and 
the  defendant,  so  far  as  the  account  is  concerned.  You 
must  look  to  the  other  evidence  to  see  whether  there  is  any- 
thing to  corrobomte  either  of  the  witnesses  in  this  respect/' 

Whether  a  witness  has  sworn  to  one  thing  or  another, 
whether  his  testimony  is  in  conflict  with  that  of  another  wit- 
ness, and  whether  the  testimony  of  conflicting  witnesses  is 
corroborated  on  one  or  both  sides  or  not,  are  tiuestions  of 
fact  for  the  jury  ;  and,  under  the  established  rules  of  practice 
in  this  State,  defining  the  respective  rights  of  the  judge  and 
juiy,  the  court  is  forbidden  to  interfere  with  the  exclusive 
right  of  the  jury  to  determine  all  such  questions.  It  is  often 
a  matter  of  sharp  and  doubtful  dispute,  what  the  testimony 
of  a  witness  was  on  a  given  point,  or  whether  there  is  con- 
flict and  contradiction  in  the  evidence,  or  whether  there  is 
corroborating  proof  on  any  subject,  or  what  inference  may 
be  drawn  from,  or  supported  by,  an  item  of  proof;  and,  if 
the  couil  is  allowed  to  indicate  to  the  jury  its  understanding 
of  the  evidence,  or  its  conclusions  therefrom,  in  reference  to 
these  and  like  questions,  the  province  of  the  jury  becomes 
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diminutively  naiTow  and  dependent,  while  the  supremacy  of 

the  judge  is  extended  beyond  the  domain  of  law,  into  that  of 

fact,  and  becomes  practically  as  absolute  in  one  as  in  the 

other.    It  may  be  that  the  court  said  nothing  but  what  was 

ti*ue  in  fact,  but  right  there  lies  the  distinction,  and  it  should 

always  be  kept  clear :     The  court  may  not  state  to  the  jury 

what  is  time  in  fact,  but  only  what  is  pertinent  and  true  in 

law.    See  the  following  among  many  cases  which  might  be 

cited ;    Conaway  v.  Shelton^  3  Incl.  334  ;  Ballw.  Cox^  7  Ind. 

453;    Tlie  Cincinnati^  etc,^  li.  li.  Co.  v.  Clarkson^  7  Ind. 

595;  Reynolds  v.  CoXy  11  Ind.  262;  McCorkle  v.  Simp^ 

«ou,  42  Ind.  453  ;  Kintner  v.  The  State ^  ex  rel.^  45  Ind.  175  ; 

Barker  v.  The  State^  48  Ind.  103 ;  Jlitestnan  v.  The  Statej 

48  Ind.  473  ;  Doering  v.  The  State,  49  Ind.  56  ;  Greer  v.  The 

tState^  53  Ind.  420 ;  Chamness  v.  Chamness,  53  Ind.  301 ; 

Matthews  v.  Story y  54  Ind.  417  ;  Reiser  v.  Lines,  57  Ind. 

431 ;  KiUian  v.  Eigeiimann,  57  Ind.  480  ;  Leasure  v.  Cobuim, 

57  Ind.  274  ;  Fei'guson  v.  Hosiei\  58  Ind.  438  ;  Cunningham 

V.  Tlie  State,  ex  rel.  Zartman,  65  Ind.  377  ;  T7ie  Lafayette^ 

etc.,  li.  li.  Co.  V.  Murdock,  68  Ind.  137. 

The  clause  quoted  supra  from  the  18th  instruction  is  sub- 
ject to  the  further  objection  that  it  implies  the  proposition 
that  the  testiniony  of  the  defendant  and  that  of  William 
Canada  must  be  regarded  as  evenly  balanced,  the  one  against 
the  other,  so  far  as  the  account  was  concerned,  and  that,  if 
the  jury  could  discover  corroborating  evidence  in  support  of 
either,  they  should  find  accordingly.  This  was  error.  The 
jury  had  the  right,  if  they  deemed  proper,  to  credit  the  un- 
»<upported  testimony  of  either  one  of  these  witnesses  over 
the  testimony  of  the  other,  though  coiToborated. 
Judgment  revei'sed,  with  costs. 
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73   2Si\ 
IS7    5  IB  I 

,  yg  2^        l>AMAOES. — Measure  of^  in  Action  by  Parent  for  Death  of  Child. — Sailroad, 
m  512  — Negligence. — In  an  action  by  a  pai'ent  against  a  railroad  company,  for 

iM  ^  negligently  causing  the  death  of  his  infant  child,  he  is  entitled  to  re- 

cover  only  for  the  |)ecuniary  injury  he  has  sustained.  The  projxjr 
nieasui*e  of  damages  is  the  value  of  the  child's  semces  from  the  time 
of  the  injury  until  he  would  have  attained  his  majority,  taken  in  i-on- 
uection  with  his  prospects  in  life,  less  his  support  and  maintenance.  To 
this  may  be  added,  in  proper  cases,  the  expense  of  care  and  ntteution 
to  the  child,  made  necessary  by  the  injur>',  funeral  expenses  and  med- 
ical services. 
"Same.— P/«(wiinjr. — In  such  action,  to  enable  the  parent  to  recover  full 
damages  for  the  services  of  the  child  duHng  his  minority,  such  dam- 
ages must  be  specially  averred  and  demanded  in  the  complaint. 
^MiE..^Excessive  Damages. —  Verdict. — Where,  in  such  case,  the  com- 
plaint did  not  aver  and  demand  damages  for  the  loss  of  the  future  ser- 
vices of  the  child,  and  there  was  no  eWdence  tending  to  show  a  lo5S  of 
sucli  services  to  the  parent,  a  verdict  assessing  his  damages  at  #1.800 
is  excessive. 

From  the  Marshall  Circuit  Court. 

J.  Brackenridgey  A.  Zollat's  and  F.  T.  ZoUarSj  for  ap- 
pellant. 

M.  A.  O.  Packard  and  0.  M.  Packard^  for  appellee. 

NiBLACK,  J. — ^This  was  a  suit  by  James  Lilly  against  the 
Pennsylvania  Company,  for  killing  his  infant  child.  A  de- 
murrer to  the  complaint  for  want  of  sufficient  facts  being 
first  overruled,  the  defendant  answered  in  general  denial. 
A  jury  returned  a  verdict,  for  the  plaintiff,  assessing  his 
damages  at  eighteen  hundred  dollars,  and,  in  disregaixl  of  a 
motion  for  a  new  trial,  judgment  was  rendered  against  the 
defendant  upon  the  verdict. 

The  first  eiTor  assigned  is  upon  the  overruling  of  the 
demurrer  to  the  complaint.  The  complaint  charged  that  the 
defendant  owned  and  operated  a  line  of  railroad  kno^^n  as 
the  Pittsburgh,  Fort  Wayne  and  Chicago  railroad,  extend- 
insT  into  and  across  the  county  of  Marshall  in  this  State,  jmd 
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through  the  incorporated  town  of  Bourbon  in  that  county^ 
and  through  the  business  and  residence  portion  of  that  town, 
cutting  its  streets  diagonally ;   that  it  was  the  general  cus- 
tom of  the  citizens  of  that  town  to  use  that  portion  of  the 
ti-ack  of  said  railroad,  extending  from  Main  street,  at  what 
is  known  as  **Sheets'  corner,"  eastward  to  the  defendant's 
depot  buildings,  a  distance  of  about  thiity  rods,  as  a  public 
highway,  or  footpath,  for  all.  persons  passing  and  repassing, 
which  custom  had  existed  ever  since  the  location  and  con- 
stniction  of  said  railroad,  and  was  well  known  to,  and  under- 
stood by,  the  defendant's  servants ;  that  on  or  about  the  11th 
day  of  March,  1874,  the  plaintiff's  daughter  Emma,  who 
lived  with  him  and  was  five  years  of  age,  left  his  house  to 
go  to  school,  the  school-house  being  about  half  a  mile  dis- 
tant, and  on  the  opposite  side  of  the  railroad  track  from 
the  plaintiff's  house ;   that  the  said  Emma  went  upon  the 
railmad  at  the  point  where  Main  street  crossed  it,  and  pur- 
sued her  way  eastward  on  the  track  of  said  railroad  in  the 
dii-ection  of  the  school-house,  being  thus  upon  that  portion 
of  such  railroad   as  was  commonly  used  as  a  footpath,  as 
above  stated ;   that  while  the  said  Emma  was  so  pursuing 
her  way,  on  said  railroad  track,  an  express  train,  in  charge 
of  the  defendant's  servants,  came  speeding  along,*  from  the 
west  to  the  east,  the  track  being  straight  and  without  ob- 
struction, and  the  said   Emma  being  in  full   view  of  the 
defendant's  said  servants  in  charge  of  said  train  for  the  dis- 
tance of  one  thousand  feet,  but  that  the  said  servants  of  the 
defendant,  wholly  neglecting  and  refusing  to  check  the  speed 
of  said  train,  or  to  do  anything  to  avoid  a  collision  with,  or 
injury  to,  the  said  Emma,  carelessly,  recklessly,  and  wil- 
f  ull}'-  drove  said  express  train  at  the  high  and  dangerous  rate 
of  speed  of  forty  miles  per  hour  through  the  said  town  of 
BourYion  and  against  the  said  Emma,  thereby  killing  and 
destroying  her,  the  said  Emma ;   that,  at  the  time  the  said 
train  was  «o  run  against  her,  the  said  Emma  was  making 
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€very  effort,  which,  by  reason  of  her  immature  years  and 
frightened  condition,  she  was  capable  of  making  to  save  her- 
self from  injury,  which  efforts  on  the  part  of  the  said  Emma 
were  well  known  to  and  observed  by  the  defendant's  said 
servants  in  charge  of  said  train  ;  that,  by  reason  of  the  said 
negligent,  reckless  and  wilful  killing  of  the  said  Emma,  the 
plaintiff  had  been  made  to  suffer  great  mental  pain  and 
anguish,  had  been  deprived  of  the  happiness  and  comfort  of 
her  society,  and  had  thereby  suffered  great  damage.  Where- 
fore the  plaintiff  demanded  judgment  for  ten  thousand 
dollars  and  for  all  other  proper  relief. 

It  is  well  settled  that,  in  an  action  by  a  parent  for  the 
death  of  his  child,  he  is  entitled  to  i-ecover  only  for  the 
pecuniary  injury  he  has  sustained,  and  that  the  proper  meas- 
ure of  damages  is  the  value  of  the  child's  services  from  the 
time  of  the  injury  until  he  would  have  attained  his  majority, 
taken  in  connection  with  his  prospects  in  life,  less  his  sup- 
port and  maintenance.  To  this  may  be  added,  in  proper 
cases,  the  expenses  of  care  and  attention  to  the  child,  made 
necessary  by  the  injury,  funeral  expenses  and  medical  ser- 
vices. 2  Thompson  Negligence,  1292 ;  Shearman  &  Red- 
field  Negligence,  sec.  608 ;  2  Waits'  Actions  &  Defences, 
477  ;  Cooiey  Torts,  270  ;  2  Addison  Torts,  paragraph  1273 ; 
T/ie  Ohio,  etc.,  li.  li.  Co.  v.  TindalU  13  Ind.  366. 

To  enable  the  parent,  however,  to  recover  full  damages 
for  the  services  of  the  child  during  his  minority,  such  dam- 
ages must  be  specially  declai-ed  for  and  demanded.  This 
requirement  is  in  accordance  with  the  rules  of  good  j)lead- 
ing,  and  is  recognized  as  obligatory  in  the  case  of  Gilligan 
v.  The  JSr.  T.,  etc.,  li.  li.  Co.,  1  E.  D.  Smith,  453,  which 
has  become  a  leading  case  in  actions  of  the  class  to  which 
this  belongs,  and  which  has  been  either  cited  approvingly 
or  followed  by  many  of  the  text-writerfe  and  other  decided 
cases.  Safford  v.  Drew,  3  Duer,  627  ;  Rogers  v.  Smithy 
17  Ind.  323. 
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Counsel  for  the  appellant  insist  that  the  complaint  was 
bad,  because  it  did  not  specially  allege  loss  of  services  on 
account  of  the  death  of  the  appellee's  child,  and  that,  for 
that  reason,  the  demurrer  to  the  complaint  ought  to  have 
been  sustained.  The  complaint  ought  to  have  been  more 
specific  as  to  the  loss  of  services  resulting  from  the  death  of 
the  child,  but  we  can  not  hold  that  it  was  not  good  as  a  de- 
mand for  some  loss  of  services.  On  the  contrary,  we  think 
^  fair  construction  of  the  facts  alleged  in  it  constituted  the 
complaint  a  good  demand  for  loss  of  services  from  the  time 
of  the  death  of  the  child  until  the  commencement  of  this  ac- 
tion, a  period  of  a  little  more  than  five  months.  Accepting 
this  construction  of  the  complaint,  it  was  correctly  held  to 
be  sufficient  upon  demurrer. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to 
^nt  a  new  trial. 

Counsel  for  the  appellant  further  insist  that  the  damages 
were  excessive,  and  that  a  new  trial  ought  to  have  been  granted 
for  that  cause,  if  for  no  other.  There  was  no  evidence  tend- 
ing to  show  any  loss  of  services  to  the  appellee,  except  what 
might  have  been  inferred  from  the  age  of  the  child,  her  re- 
lationship to  the  appellee,  and  the  circumstances  attending 
her  death.  Considered  with  reference  to  the  evidence,  and 
to  the  fact  that  the  complaint  did  not  constitute  a  demand 
for  the  loss  of  future  services  of  the  child,  we  are  of  the. 
opinion  that  the  damages  were  excessive,  and  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  As  to  the 
evidence  necessary  to  make  out  a  case  for  damages  for  loss 
of  services,  in  a  case  like  this,  the  reader  is  referred  to 
2  Thompson  Negligence,  1,289,  note  90. 

As  this  cause  will  have  to  be  returned  to  the  court  below 
for  another  trial,  we  express  no  opinion  upon  other  questions 
presented  upon  the  evidence.  The  Cincinnati j  etc.j  li.  li, 
Co.  V.  Chester,  57  Ind.  297  ;  Gann  v.  Worman,  69  Ind.  458. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 
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152  ^  COJiTF.MrT,— Receiver.— Collateral  AUack.— Mortgage. — Growing  Crop.-- 
Pleading,— Fractiee.^On  report  of  a  receiver  appointed  in  an  action  to 
foi*eclose  a  nioi:tgage  on  real  estate,  proceedings  were  instituted  against 
A.  for  contempt  in  refusing  to  yield  possession  of  the  wheat  ready  to 
be  cut,  growing  on  tlie  mortgaged  land.  A.  answered,  besides  denying 
tliat  such  receiver  had  ever  qualified,  that  he  had  not  resisted  said  re- 
ceiver, but  that,  on  his  failure  to  take  possession,  he  had,  under  the 
employment  of  B.,  who  had  actual  possession  of  the  wheat  under  a 
chattel  mortgage  made  piior  to  the  commencement  of  the  foreclosure 
suit,  and  who  was  not  a  party  thereto,  harvested  and  marketed  said 
wheat,  intending  no  contempt,  etc. 

Held,  that,  if  the  appointment  of  a  receiver  was  erroneous,  it  was  not 
void,  and  could  not  be  collaterally  attacked. 

ITeld,  also,  that  A.  was  not  in  contempt. 

&ld^  also,  that  the  su/ilcieney  of  the  complaint  in  the  foreclofcure  Fn\t 
can  not  be  questioned  collaterally. 

Same. — Appeal. — Interlocutory  Order. — Under  section  576  of  the  code,  an 
appeal  to  the  Supreme  Court  may  be  had  from  an  order  to  bring  money 
into  court. 

From  the  Hendricks  Circuit  Court. 

H.  G.  Hogate  and  R.  B.  Blake^  for  appellant. 
L.  M.  CamphelU  for  appellee. 

Woods,  J. — ^On  the  10th  day  of  June,  1878,  the  appellee 
obtained  in  the  Hendricks  Circuit  Couit  a  deci'ee  of  fore- 
closure of  a  mortgage  of  real  estate  in  said  county,  against 
Joseph  L.  Cook  and  wife  and  Martha  Kinkead,  and,  iu  con- 
nection with  the  decree,  an  order  appointing  James  W. 
Thompson  a  receiver  in  said  cause,  and  directing  him  to 
take  possession  of  said  lands  and  receive  and  collect  the 
rents  and  profits,  and  hold  the  same,  subject  to  the  order 
of  said  court,  to  be  applied  upon  the  plaintiff's  debt,  if  said 
lands  should  fail  to  sell  for  the  full  amount  thereof.  This 
decree  was  rendered  upon  default,  after  due  service  of  pro- 
cess, and  in  accordance  with  the  prayer  of  the  complaint. 

On  the  23d  day  of  January,  1879,  said  Thomjison,  as  re- 
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oeiver,  made  his  report  to  said  court  under  oath,  showing  an 

attempt,  on  his  part,  to  take  possession  of  said  mortgaged 

lands  and  the  growing  crops  thereon,  consisting  of  wheat 

just  ready  to  cut,  and  growing  corn,  and  that  the  defendant 

Joseph  L.  Cook  had  abandoned  said  land  and  crops ;  but 

that  one  Samuel  Cook,  in  defiance  of  the  receiver  and  the 

order  of  the  court,  refused  to  yield  the  possession  of  the 

wheat,  but  had  cut  and  threshed  and  hauled  the  same  out  of 

tbe  county,  to  the  value  of  $160,  one-half  of  which  was  due 

aiid  belonging  to  said  Joseph  L.  Cook ;  that  said  receiver 

iiad  realized  only  nine  dollars  from  the  proceeds  of  said  land ; 

and  that  there  is  about  $100  and  interest  due  the  plaintiffs, 

over  the  amount  for  which  said  land  sold  ;  and  that  there  ia 

no  property  or  ateets  now  to  be  had  by  the  receiver.  Whei*e<- 

f(M*e  he  submits  this  report  to  the  court,  foi*  the  directioa 

uid  action  of  the  court,  with  reference  to  the  interference 

of  aaid  Samuel  Cook. 

Thereupon  the  court  entered  a  rule  against  said  Samuel 
Cook  to  show  cause  why  he  should  not  be  punished  as  for 
coBt€aipt  of  said  court ;  and  on  January  29th,  1879,  said 
Cook  filed  a  sworn  answer,  setting  forth  the  said  ord^*  of 
appoiHtmen^  of  said  receiver,  the  subsequent  issue  of  a  copy 
of  gmd  decree  to  the  sh^ff ,  whereby,  on  the  10th  day  of 
Augostt  1^8,  said  real  estate  was  sold ;  that  said  Thompson 
nevar  qualified  or  gave  bond  as  such  receiver,  nor  was  any 
copy  <xf  his  appointment  ever  issued  to  him,  showing  his  aur 
thority  to  act ;  that  aaid  Jos^h  L.  Cook  had  in  cultivation 
on  6aid  land  about  eighteen  or  twenty  acres  of  wheat,  which » 
on  the  16th  day  oi  January,  1878,  he  mortgaged  to  Miuion 
Port«r«  ]>y  chattel  mortgage,  which  was  duly  recorded  on  the 
24tii  9f  January,  1878 ;  that,  on  or  about  May  30th,  1878, 
said  Joseph  Ij.  Cook  left  this  State  and  moved  to  Kansas, 
tiumioj^  aaid  wheat  over  to  said  Potter  under  said  mortgage ; 
that  affiant  gathered  aaid  field  of  wheat,  mentioned  in  tbe  re- 
port, bat  as  tbe  agent  of  aaid  Porter,  who  was  entitled  to, 
and  had,  actual  possession  of  said  field  by  virtut  of  aaiid 
Vol*.  73.— 17 
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mortgage,  at  the  time  he  so  harvested  the  same ;  that,  a  few 
days  before  July  3d,  when  affiant  commenced  to  harvest  said 
wheat,  said  Thompson  came  to  affiant,  where  he  was  in  his 
own  field,  and  inquired  concerning  the  field  in  controversy, 
And  affiant  notified  him  of  his  employment  by  Porter  to  cut 
said  wheat,  when  said  Thompson,  without  showing  any  au- 
thority, informed  affiant  that  he  was  receiver  to  collect  the 
rents  and  profits  of  said  real  estate,  and  was  going  to  take 
half  of  said  wheat,  whereupon  affiant  told  him  if  he  had  any 
interest  in  said  wheat  to  take  and  cut  the  same,  and  that  he, 
affiant,  would  have  nothing  to  do  with  it ;  that  said  Thomp- 
son then  went  away  and  returned  no  more,  and  affiant,  un- 
der his  emplo3niient  from  said  Porter,  cut  said  wheat  and 
took  care  of  the  same  as  aforesaid  ;  that,  at  that  time,  affiant 
had  no  actual  notice  that  said  Thompson  had  been  appointed 
receiver  as  aforesaid,  having  only  Thompson's  statement  to 
that  effect ;  that  the  above  conversation  is  the  only  thing 
done  or  said  by  him  to  the  hindrance  of  said  receiver,  if  he 
was  such,  in  the  discharge  of  his  duties ;  and  affiant  says 
that  he  intended  no  contempt,  etc.,  and  he  asks  to  be  dis- 
charged.    Thereupon  the  court  ordered  said  Samuel  to  re- 
port the  proceeds  of  the  wheat,  mentioned  in  his  answer,  to 
the  court  on  or  before  the  first  day  of  the  ensuing  March 
tenn,  to  which  oi'der  the  appellant  excepted  at  the  time. 

At  the  next  teim  of  the  court,  on  the  11th  day  of  March, 
1879,  the  appellant,  on  oral  examination,  answered  that  the 
gross  proceeds  of  said  wheat  w^ere  $198.75,  but  the  net  sum 
realized,  over  the  expense  of  cutting  and  marketing,  was 
$74.20.  Thereupon  the  court  ordered  "that  said  Samuel 
Cook  pay  into  court  $74.20,  together  with  the  costs  of  this 
proceeding,"  to  which  order  the.  appellant  excepted,  and 
prayed  an  appeal  therefrom,  which  appeal  was  duly  perfected. 

By  the  first  to  the  sixth  assignment  of  errors,  inclusive, 
the  appellant  seeks  to  question  the  sufficiency  of  the  com- 
plaint in  the  forecloswre  suit  to  warrant  the  appointment  of 
a  receiver. 
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The  appellant  was  net  a  party  to  that  action,  and  can  not» 
In  the  prosecution  of  his  appeal  from  the  order  made  against 
him  be  allowed  to  assign  eiTor  on  the  record  of  the  fore- 
closure suit.  Whether  the  action  of  the  court  in  appointing 
»  receiver  was  according  to  law,  we  need  not  decide.  If  the 
appointment  was  erroneous,  it  was  not  void,  and  can  not,  in 
4 collateral  proceeding,  be  assailed,  even  by  the  parties  there- 
to, and  certainly  not  by  strangers  in  the  attitude  of  the  ap- 
pellant* 

"It  is  immaterial,"  says  Kerr  on  Receivers,  p.  166,  "that 
the  order  appointing  a  receiver  may  have  been  improper  or 
erroneous.  It  is  not  competent  for  any  one  to  interfere  with 
the  possession  of  a  receiver  on  the  ground  that  the  order 
appointing  him  ought  not  to  have  been  made.  It  is  enough 
that  it  be  a  subsisting  order." 

Other  assignments  of  error  bring  in  question  the  rulings  of 
the  court  in  requiring  the  appellant  to  account  for  the  pro- 
ceeds of  the  wheat  harvested  by  him,  and  in  making  the  order 
for  the  payment  of  said  sum  of  money  into  court.  In  these 
resi)ects  the  court  was  in  en'or.  The  procedure  was  against 
the  appellant  for  an  alleged  contempt  of  court  in  refusing  to 
yield  to  the  receiver  appointed  by  the  court  possession  of 
the  wheat,  which  stood  ready  to  be  cut  on  the  mortgaged 
land,  of  which  the  receiver  was  directed  to  take  possession. 
The  answer  of  the  appellant  to  the  rule  to  show  cause,  be- 
sides denying  that  said  Thompson  had  qualified  as  receiver, 
showed  that  the  appellant  did  not  resist,  but  rather  encour- 
aired,  the  said  Thompson  to  take  possession,  and  that,  upon 
his  failure  to  do  so,  the  appellant,  under  the  employment 
(»f  Porter,  who  had  actual  possession  under  his  chattel 
mortgage,  made  before  the  commencement  of  the  forc- 
i'lo:?ure  suit,  and  who  was  not  a  party  to  that  suit,  proceeded 
to  harvest  and  market  said  wheat,  intending  no  contempt  of 
the  court's  authority. 

Whether  the  order  to  ])rii)g  the  money  into  court  was 
proper,    conceding  that  the  appellant  was  shown  to  have 
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;M)ted  in  contempt  of  the  court's  authority,  we  need  not  d^ 
cide.     On  the  facts  stated  the  appellant  was  not  in  contempt. 

From  Kerr  on  Receivers  we  extract  the  following  propo- 
sitions, which  we  deem  to  be  pertinent  and  accurate  state- 
ments of  the  law  : 

<<The  rents  ^nd  profits  of  the  estate  over  which  a  reoelTer 
)mls  been  appointed  are,  as  far  as  respects  parties  to  the  suit, 
bouxi(d  from  the  dftte  of  the  order  for  the  3{^paint]B0Dt. ' '  P.  1£4» 

^*A  receiver  is  entitled  to  all  the  rents  in  arrear  at  ibe 
dfkte  of  his  appointment,  and  to  all  the  rente  whieh  .accrue 
during  the  cpntin^uMiice  of  his  receivership."     P.  186. 

^<A  receiver  duly  uppointed  by  the  Court  of  Chaneery  is, 
from  the  date  of  his  appointment,  an  officer  and  re|«esentr 
ative  of  the  court ;  but  he  is  not  legally  clothed  with  that 
character,  nor  able  to  perform  its  duties  until  his  Decogni- 
zaaces  are  perfected."     P.  157. 

^^The  effect  of  the  appointment  of  a  receiver  is  to  vemove 
the  parties  to  the  suit  from  the  possession  of  the  pro|ierty. 
If  at  the  time  a  receiver  is  appointed,  a  party  claiming  a 
right  in  the  same  subject-matter  under  a  title  paramount  to 
that  under  which  the  receiver,  is  appointed,  is  in  possession 
of  the  right  which  he  claims,  the  appointment  of  the  receiver 
leaves  him  in  possession."    Page  158. 

*<The  rule  that  the  possession  of  a  receiver  may  not  be 
disturbed  without  leave,  does  not,  however,  apply,  as  far  .at 
least  as  third  parties  are  concerned,  uatil  a  receiver  has  beoi 
jaotually  appointed,  and  is  in  actual  possession.  It  is  not 
enough  that  an  order  has  been  made  directing  the  appoint- 
ment of  a  receiver.  Until  the  appointment  has  been  per* 
fected,  and  the  receiver  is  actually  in  possession^  a  (creditor 
is  not  debarred  from  proceeding  to  execution.  The  order 
appointing  a  receiver  is  for  the  benefit  of  parties  to  the  suit. 
It  4f>fds  not  affect  third  parties  until  the  appomtmoBt  is  com- 
pleted and  perfected."     Pages  168,  169. 

The  appdlee  insists  there  was  no  final  judgnent  from 
wbjch  an  appeal  could  be  h«d  to  this  court  i  but,  by  aeetim. 
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576  of  the  code,  an  appeal  is  granted  from  an  interlocutory 
order  of  the  circuit  court,  **for  the  payment  of  money;" 
and  it  is  settled  that  an  order  for  the  bringing  of  money 
into  court  is  within  the  meaning  of  the  provision.  McKnighi 
V.  Knisely,  25  Ind.  336. 

The  judgment  is  reversed,  with  costs  and  with  instructions 
to  set  aside  the  orders  requiring  the  appellant  to  account  for, 
and  bring  into  court,  the  proceeds  of  the  sale  of  the  wheat, 
and  for  further  proceedings  in  accordance  with  the  law. 


78    861 
127    150 
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PLEiLDiNG. — Negligence, — Railroad. — Injury  to  Employee, — Evidence, — A 
complaint  against  a  railroad  company  for  damages  to  tlie  person  of  an 
employee,  charging  tlie  negligence  by  wliicli  the  plaintiff  was  injured 
directly  upon  the  defendant,  and  not  merely  upon  its  employees,  is 
safficieut  on  demurrer;  and  proof  may  be  given  thereunder  of  any  acts 
or  circumstances  of  negligence,  on  the  part  of  such  defendant,  in  the 
nmning  of  the  locomotive  causing  the  injury.  ts  26i 

Same. — ^/Vacifce.— Uncertainty  in  the  allegation  of  negligence  in  such         139  378 
complaint  is  a  defect  that  can  not  be  reached  by  demurrer,  but  by        \^^  ^^ 

73     2K1 

motion  to  make  specific.  140  521$ 

Pbacticb. — Demurrer  to  Evidence.-^On  a  demurrer  to  the  evidence,  the         '^o  eso 
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court  is  bound  to  take  as  true  all  the  facts  which  the  evidence  tended  J3  26 1 

146    1^)3 

to  prove,  and  such  inferences  from  tliem  as  the  jury  could  fairly  have  ' 
drawo^  though  the  jury  might  not  have  drawn  them.  |i5i  602 
XeGLiGENCE. —  When  Bailroad  Company  Liable  for  Injury  to  Employee  ?>»/ 
Kegligenee  of  Go- Employee, — Wliile  a  railroad  company  Is  not  responsi- 
ble to  one  employee  for  an  injury  resulting  from  the  mere  negligence  ^56  462| 
or  incompetence  of  a  co-employee,  engaged  in  the  same  general  uii-  73  26i 
dertakin^,  it  is  liable,  In  such  case,  where  the  company  has  been  guilty  JJJ  410 
of  ueglii^nce  In  the  employment  of,  or,  after  notice,  continuing  in  em-  73  2(5 1 
ployiuent.  the  negligent  or  incompetent  employee,  thereby  conducing  ^}^J   |Jg 

to  the  injur>'- 
Same. — Question  of  Law  and  Fact, — Generally,  where  the  facts  of  a  case 
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are  undisputed,  the  effect  of  them  is  for  the  judgment  of  the  court,  and 
not  for  the  decision  of  the  jiuy,  and  this  is  true  in  that  class  of  cases 
where  the  existence  of  such  facHs  comes  in  question,  rather  than  where 
deductions  or  inferences  are  to  be  made  from  tliem;  but  if ,  from  the 
facts  proven,  different  minds  may  draw  different  conclusions,  the  case 
may  be  properly  left  with  the  jury. 

SAUK,^N€gligence  of  Engineer. ^^yhere  the  engineer  of  a  locomotive 
places  it  in  the  hands  of  a  fireman  incompetent  to  manage  it,  contrary 
to  the  rules  of  the  railroad  company  in  whose  employ  he  is,  he  is  guilty 
of  negligence. 

Same.— A  railroad  company  is  guilty  of  negligence  in  permitting  its  or- 
der, forbidding  firemen  to  handle  its  engines,  to  be  violated  by  its  en- 
gineers, and  retaining  them  in  its  employ,  after  notice  of  their  practice- 
of  abandoning  their  engines  to  the  fii'emen,  which  practice  led  to  the 
placing  of  an  engine  in  tlie  hands  of  a  careless  and  incompetent  fire- 
man, whereby  injurj*^  to  a  co-employee  occurred. 

Same.— JVbtfcc  to  Agent,— Notice  to  PlrfnctpaZ.— Notice  to  the  master  me- 
chanic of  such  company,  whose  duty  it  was  to  employ  and  discharge 
engineei*s  and  firemen,  of  their  practice  in  violating  its  orders,  is  notice 
to  tlie  company. 

^ AMU., --Damages, — Province  of  Jury. — ^It  is  the  judgment  of  the  jury,  and 
not  tlie  judgment  of  the  court,  which  is  to  assess  the  damages  in  ac- 
tions for  pei*sonal  loss  and  injuries,  and,  unless  the  damages  are  such 
as  to  induce  the  belief  that  the  jury  must  have  acted  from  prejudice^ 
partiality  or  coniiption,  their  verdict  ought  not  to  be  disturbed. 

Practice. — Presumption.— Evidence. — Supreme  Court. — If  one  of  two  par- 
agraphs of  complaint  is  good,  the  Supreme  Oouit  will  presume,  on  ap- 
peal, that  the  court  below,  on  overniling  a  denu»rrer  to  the  evidence,, 
applied  the  evidence  to  the  good  paragi-aph,  and  not  to  the  bad  para- 
graph. 

From  the  Washiiiorton  Circuit  Court. 


•o' 


O.  A.  Beecher  and  E,  C.  Devotee,  for  appellant. 
J.  B.  Brown,  8.  H.  Buskirk,  R.  Hill  and  J.  W.  Nidiol, 
for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the  ap- 
pellant in  four  paragraphs. 

Demurrer  for  want  of  sufficient  facts  to  each  pai-agi-aph : 
sustained  as  to  the  fii*st  and  second,  and  overruled  as  to  the 
thh*d  and  fouilh  pamgraphs,  and  exception. 

Issue  on  the  thii*d  and  fourth  paragraphs,  and  trial  by  jury. 
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The  defendant  demurred  to  the  plaintiff's  evidence,  and  the 
jury  assessed  the  plaintiff's  damages  conditionally  at  $7,000. 
The  court  overruled  the  defendant's  demuirer  to  the  evi- 
dence,  and  the  defendant  moved  for  a  new  trial  on  the  ground 
that  the  damages  assessed  were  excessive.  This  motion  was 
overruled,  and  judgment  rendered  for  the  plaintiff  for  the 
damages  assessed. 

Errors  are  assigned  upon  the  overruling  of  the  demurrers 
to  the  third  and  fourth  paragraphs  of  the  complaint,  the 
demurrer  to  the  evidence,  and  the  motion  for  a  new  trial. 
The  following  is  the  fourth  paragraph  of  the  complaint : 

"Fourth  Paragraph.  The  said  plaintiff,  William  Collarn^ 
for  further  and  additional  paragi*aph  of  complaint,  says  that 
said  defendant  was  and  is  a  corporation  duly  and  legally 
organized  under  and  by  virtue  of  the  laws  of  the  State  of 
Indiana,  and  was  and  is  engaged  in  the  general  carrying  on 
and  management  of  a  geneml  railroad  business  between  the 
cities  of  Cincinnati,  Ohio,  and  St.  Louis,  Missouri;  that  the 
railroad  track  of  said  defendant  passes  through  the  city  of 
Seymour,  and  the  county  of  Jackson,  in  the  State  of  Indiana^ 
and  that  on  the  22d  day  of  July,  1874,  the  plaintiff  was 
employed  by  said  defendant  as  a  laborer  upon  the  railroad 
track  of  said  defendant,  and  as  such  it  was  his  duty  to  assist 
in  the  repairing,  and  keeping  in  good  repair,  the  i*ailroad 
track  of  said  defendant;  that  at  the  same  time  the  said 
defendant  vas  managing,  operating  and  running  locomotive 
engines  of  said  defendant,  on  and  along,  over  and  upon  the 
railroad  tra^k  of  said  defendant ;  that  plaintiff  had  nothing 
whatever  to  do  with  the  management,  running  or  operating 
ot  said  locomotive  engines  of  said  defendant,  nor  had  he 
any  right,  power  or  authority  to  give  any  orders  or  direc- 
tions in  reference  to  the  running,  managing  or  operating  of 
the  same ;  that,  on  the  day  and  year  last  aforesaid,  plaintiff 
was,  by  said  defendant,  ordered  and  directed  to  work  upon 
the  said  defendant's  railroad  track  in  the  city  of  Seymour, 
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Indiana,  at  repairing  the  same  ;  that  while  said  plaintiff  was 
so  engaged  at  work  for  said  defendant,  in  obedience  to  the 
orders  and  directions  aforesaid,  the  said  defendant  did  then 
and  there,  carelessly,  negligently  and  recklessly  run  a  loco- 
motive along  and  upon  the  railroad  track  of  said  defendant  ,- 
that  said  defendant,  by  blowing  the  whistle  of  said  locomo- 
tive, could  have  given  plaintiff  warning  of  its  approach,  aiid 
that  plaintiff  could  have  been  easily  notified  thereof  and 
warned  of  the  danger,  and  it  was  the  duty  of  the  defendant 
so  to  do,  but,  not  regarding  its  duty  in  this  resi>ect,  it  neg- 
lected to  give  plaintiff  any  notice  of  the  api3roach  of  said 
locomotive,  but  that  said  defendant  did  run  said  locomotive 
carelessly,  negligently  and  recklessly,  against,  on  aud  upon, 
and  over  him  the  said  plaintiff,  and  by  means  thei-eof  the 
said   plaintiff    then   and   there  had  his  right  leg  mashed, 
bruised  and  cut  off.     Plaintiff  avers  that  the  injury  before 
stated,  which  he  received,  was  caused  without  anv  fault  or 
negligence  on  his  part,  and  that  he  was  in  no  %vise  guilty  of 
contributory  negligence  thereto.    Plaintiff  further  tvers  that 
the  aforesaid  injury,  received  by  him  in  the  manner  and  form 
aforesaid,  and  by  the  means  aforesaid,  was  so  gi'eit,  and  of 
such  serious  character,  that  he  had  to  employ  a  phjrsician 
and  sui*geon  to  amputate  his  said  right  leg,  anc  to  attend 
upon  him  for  a  period  of  time  of  six  months'  duration, 
the  serv^ices  of  whom  ai*e  of  the  value  of  one  thousand  dol- 
lars, for  which  said  plaintiff  is  liable  and  bound  t)  pay,  and 
a  portion  of  which  he  has  already  paid  ;  that  he  fv'as  put  to 
great  trouble  and  exi>ensc,  to  wit,  the  sum  of  ax  hundred 
dollars,  in  procuring  attention  and  nursing  for  a  long  sjjaee 
of  time,  to  Avit,  six  months  ;  that  he  was  thrown  out  of  em- 
ployment, by  reason  of  which  he  has  sustained  Jamages  in 
the  sum  of  one  thousand  dollai's.     Said  plaintiff  avers  that, 
by  reason  of  said  injury,  he  suffered  great  pain,  and  in  con- 
sequence of  said  injury  he  has  become  wholly  unfitted  and 
unable  to  prosecute  his  la])or  and  work,  and  mike  a  living 
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for  himself  and  family.  Plaintiff  finally  avers  that,  by  rea- 
son of  the  foi'egoing  premises,  he  has  sustained  damages  in 
the  sum  of  fifty  thousand  dollars.'' 

This  paragraph  charges  the  negligence  by  which  the  plain- 
tiff was  injured  directly  upon  the  defendant  itself,  and  not 
merely  upon  its  employees,  and  is  good  ui)on  demuiTer  for 
want  of  sufficient  facts.  TJie  Indianapolis^  etc.y  li.  li, 
Co.  V.  Keeley's  AdmWy  23  Ind.  133 ;  Hildelnmid  v.  The 
TdedOy  etc.,  R.  W.  Co.,  47  Ind.  399. 

An  allegation  of  the  paragraph  is,  that  *'the  defendant  did 
run  said  locomotive,  carelessly,  negligently  and  recklessly 
against,  on  and  upon,  and  over  him,  the  said  plaintiff,  and 
hv  means  thereof,"  etc.  It  is  not  certain  from  the  allega- 
tion, in  what  the  alleged  carelessness  and  negligence  of  the 
defendant  in  running  the  locomotive  consisted  ;  but  the  de- 
fect should  have  been  reached  by  a  motion  to  make  the  para- 
graph more  specific.  Ftdtz  v.  Wycoff,  25  Ind.  321 ;  Ttie 
Cincinnati,  etc.,  R.  R.  Go.  v.  Chestei^  57  Ind.  297;  Tlie 
BrookviUe,  etc..  Turnpike  Co.  v.  Pumphrey,  59  Ind.  78; 
Tlie  Pennsylvania  Company  v.  Sedwick,  59  Ind.  336. 

There  is  no  hardship  in  this  rule  of  pleading.  Careless- 
ness and  negligence  in  ininning  the  locomotive  were  directly 
imputed  to  the  defendant,  whereby  the  plaintiff  was  injured  ; 
and,  if  the  defendant  had  desired  a  more  specific  statement 
of  the  negligence  imputed  to  it,  that  end  could  have  been 
attained  by  motion. 

The  mere  negligence  of  a  co-employee  with  the  plaintiff, 
engaged  in  the  same  general  undertaking,  could  not  be  said 
to  be  the  negligence  of  the  defendant.  But  the  defendant 
may  have  been  guilty  of  negligence  in  knowingly  ruiming 
the  locomotive  by  the  agency  of  careless  or  incompetent 
persons.  The  language  of  the  paragraph  is  broad  enough 
to  admit  evidence  of  this  kind.  It  was  said  in  the  case 
alK)ve  cited  from  47  Ind.  399,  that  **These  are  direct  charges 
of  nesrligence  against  the  defendant  itself,  and  are  not  con- 
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fined  to  the  negligence  of  its  servants  in  killing  a  co-servant» 
and  are  broad  enough  to  admit  evidence  of  all  kinds  and 
grades  of  negligence  on  the  part  of  the  defendant/' 

Indeed,  in  holding  the  paragraph  good  on  demurrer,  it  is 
necessarily  assumed,  that  under  its  geueml  allegations  proof 
may  be  given  of  any  acts  or  circumstances  of  negligence  on 
the  part  of  the  defendant,  in  running  the  locomotive. 

We  are  of  opinion  that  no  error  was  committed  in  over- 
ruling the  demurrer  to  the  fourth  paragraph  of  complaint ; 
and,  for  reasons  hereinafter  stated,  we  have  not  thought  it 
necessaiy  to  consider  the  third  paragraph. 

We  proceed  to  consider  the  question  arising  on  the  de- 
murrer to  the  evidence. 

There  was  evidence  tending  to  prove  that  the  plaintiff,  at 
the  time  of  the  injury  complained  of,  July,  1874,  was  in  the 
employment  of  the  defendant,  as  a  track  hand,  under  the 
direction  and  control  of  Thomas  McDonald,  an  employee  of 
the  defendant,  and  that  the  plaintiff  had  been  in  such  em- 
ployment ten  or  twelve  years ;  that  it  was  the  custom  of  the 
defendant,  upon  the  arrival  of  the  morning  train  from  Cin- 
cinnati, at  Seymour,  to  change  engines  at  the  latter  place, 
leaving  the  one  just  arrived  with  the  train  at  that  place,  and 
taking  a  fresh  engine  for  the  continuance  of  the  route  west ; 
that  the  engine  to  be  left,  in  order  to  reach  the  round-house, 
had  to  back  over  some  portion  of  the  track  that  needed  new 
rails  ;  that,  on  the  morning  of  the  day  of  the  injmy,  McDon- 
ald directed  the  plaintiff  and  some  other  hands  to  make  prei>- 
arations  for  taking  up  five  old  rails,  at  the  place  indicated, 
and  replacing  them  with  new,  so  that  the  work  might  be 
done  by  noon,  and  for  this  puq^ose  he  directed  them,  as 
soon  as  the  train  should  an-ive  from  Cincinnati,  and  before 
the  engine  should  back  up  to  go  to  the  engine-house,  a  space 
of  time  usually  of  fifteen  or  twenty  minutes,  and  sometimes 
more,  to  go  to  work  and  unscrew  some  of  the  bolts  to  the 
fish-plates  fastenin<(  the  ends  of  the  vails  together,  so  that 
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the  rails  might  be  taken  up  and  replaced  soon  after  the  en- 
gine should  pass  back  to  the  round-house  ;  that,  in  obedience 
to  these  dii*ectionSy  and  before  the  engine  had  passed  back, 
the  plaintiff  and  the  other  hands  went  to  work  loosening  the 
bolts  and  getting  ready  to  remove  the  rails  as  soon  as  the 
engine  should  have  passed  back  ;  that  while  the  plaintiff  was 
thus  at  work,  in  a  stooping  posture,  with  his  face  to  the  east 
and  his  back  to  the  approaching  engine,  it  backed  up  and 
run  over  and  crushed  his  leg,  about  midway  between  the 
knee  and  ankle  joints,  making  amputation  above  the  knee 
necessary ;  that  the  engine  backed  up  with  a  speed  of  from 
six  to  twelve  miles  an  hour,  without  the  ringing  of  a  bell  or 
the  sounding  of  a  whistle ;  that,  as  the  engine  was  backing 
up,  there  was  a  freight  train  slowly  moving  out  in  the  oppo- 
site direction,  on  a  ti*ack  near  by ;  that  the  distance  from 
the  point  where  the  engine  started  to  back  to  the  point  where  - 
the  plaintiff  was  struck  was  three  or  four  hundred  yards,, 
with  a  slightly  up-grade  ;  the  track  was  straight,  and  there 
was  nothing  to  prevent  the  person  running  the  engine  from 
seeing  the  plaintiff  at  work  upon  the  track,  nor  was  there- 
anything  that  prevented  the  plaintiff  from  seeing  the  engine 
as  it  approached,  if  he  had  looked  in  that  direction  ;  McDon- 
ald, the  superintendent  of  that  work,  was  near  by  when  the 
accident  occuiTed,  and  called  out  about  the  time  the  plain- 
tiff was  struck,  but  gave  no  other  warning ;  that,  upon  the 
arrival  of  the  train  at  Seymour,  Baker,  the  engineer,  instead 
of  taking  the  engine  to  the  engine-house,  entrusted  it  for 
that  purpose  to  one  King,  his  fireman,  who  was  not  an  en- 
gineer, and  was  not  employed  by  the  defendant  as  an  engi-. 
neer,  but  only  as  a  fireman,  and  was  not  competent  to  run. 
or  take  charge  of  an  engine  ;  that  some  time  before  the  acci- 
dent occurred,  upon  the  occasion  of  an  engine  being  inin 
through  the  round-house  by  the  carelessness  of  some  one,, 
an  order  was  made  by  the  company  not  to  allow  firemen  to 
handle  engines,  but  it  was  made  the  duty  of  engineers  to- 
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place  their  engines  in  the  engine  or  n>und-hoa8e,  and  not 
leave  them  to  the  firemen ;  that  this  order  was  adopted  along 
in  the  spring,  befoi'e  the  plaintiff  was  hurt,  and  continued 
in  force  up  to  that  time  ;  that,  notwithstanding  this  order,  it 
was  violated  by  almost  all  the  engineers,  who,  upon  arrival 
at  Seymour,  would  leave  their  engines  to  the  care  of  the 
fii'emen,  to  be  placed  in  the  engine-house ;  that  the  master 
mechanic  of  the  defendant,  at  the  time  of  the  promulgation 
of  the  order  of  the  defendant  prohibiting  engineers  from 
trusting  their  engines  to  firemen,  and  at  the  time  of  its  vio- 
lation by  the  engineei*s,  and  at  the  time  of  the  accident,  and 
whose  province  and  duty  it  was,  among  other  things,  to  em- 
phiy,  retain  or  discharge  engineers  and  firemen,  held  his 
office  of  business  at  Seymour,  within  two  or  three  hundred 
feet  of  the  point  where  the  engines  were  exchanged,  and  was 
there  frequently  upon  the  aiTival  of  trains ;,  and  that,  at  the 
time  of  the  injury,  the  plaintiff  had  no  notice  of  the  habit 
of  the  engineei'S  of  leaving  their  engines,  upon  the  aiTival  of 
trains,  to  be  taken  charge  of  by  the  firemen. 

**On  a  demurrer  to  evidence,  evervthinff  wtll  be  taken 
against  the  party  demurring  which  the  evidence  tends  to 
jHt)ve,  including  every  fair  inference  to  be  drawn  from  the 
evidence.'*     Eagan\,  Downing y  bb  Ind.  65. 

•  "By  a  demurrer  to  evidence,  all  the  facts  of  which  there 
is  anv  evidence  are  admitted,  and  all  conclusions  which 
can  fairly  and  logically  be  deduced  from  those  facts."  Hfeio- 
house  V.  Clark,  60  Ind.  172. 

Applying  the  law  to  the  case  made  by  the  evidence,  we 
may  observe,  that,  while  a  railroad  company  is  not  responsible 
to  one  employee  for  an  injury  resulting  from  the  mere  negli- 
gence or  incompetence  of  a  co-employee,  in  the  same  genenil 
employment,  it  is  liable,  in  such  case,  where  the  company 
has  been  guilty  of  negligence,  in  the  employment  of,  or, 
after  notice,  continuing  in  emi>loymont,  the  negligent  or  in- 
competent employee,  thereby  conducing  to  the  injury. 
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In  .the  case  of  T7ie  Chicago^  eic.y  R.  W.  Co.  v.  Harney ^  28 
lod.  28,  tbiB  court  said,  speaking  by  Frazeb,  J. :     ''Then, 
agAin,  a  master  ought  to  be  bound  to  all  the  world  to  em- 
ploy none  but  comi^etent  and  trustworthy  sei^ants,  so  far  as 
reasonable  oare  in  their  selection  can  accomplish  that  end ; 
and  if  he  fails  in  this,  knowing  the  incompetency  or  care- 
lessness of  those  whom  he  takes  into  his  service,  he  ought  to 
ansziYer  to  his  other  servants  for  the  consequences  which  may 
lesblt  to  them."     See,  also,   Thayer  v.   The  St.  L<mi9y 
€<Cm  R.  R.  Co.,  22  Ind.  26 ;  Tfie  PitUbwyh,  etc.,  R.  W. 
Co.  V.  Ruby,  38  Ind.  294.    The  loile,  to  which  numerous 
avtherities  are  cited,  is  thus  stated  in  2  Thompson  Neg., 
p.;9M,  sec.  4  (2):     ''If  the  master  has  failed  to  exercise 
oidinacy  or  reasonable  care  in  the  selection  of  his  servants, 
in  consequence  of  which  he  has  in  his  employ  a  servant  who, . 
by  .leason  of  habitual  drunkenness,  negligence,  or  otbor 
vicidus  habits,  or  by  reason  of  want  of  the  requisite  skill  to 
disefiaige  the  duties  which  he  is  employed  to  perform,  pr 
for  any  other  cause,  is  unfit  for  the  service  in  which  he  is 
engaged,  and  if,  in  consequence  of  such  unfitness,  an  injury 
happens  to  another  servant,  the  master  must  answer  for. the 
damages  suffered  by  such  servant." 

There  is  some  discrepancy  in  the  cases,  as  to  when  nogU- 
genee  is  a  question  of  law,  when  of  fact,  and  when  com- 
poanded  of  law  and  fact.  The  subject  is  very  well  elucidat- 
ed in  the  case  of  Railroad  Company  v.  Stout,  17  Wall.  657. 
There,  a  child  of  the  age  of  six  years  had  wandered  upon  the 
road  ef  the  comi^any,  and  had  got  his  foot  crushed  by  a  tum» 
taUetwhich  had  been  left  unsecured  and  miguarded.  He  re- 
CQf«Ded  a  judgment  of  $7,500  in  the  circuit  court  for  the  Dis- 
trict of  Nebraska,  which  was  affinned  by  the  Supreme  Court. 
Mr.  Justice  Hu»T,  in  delivering  the  opinion  of  the  court, 
«nd,  upon  the  subject  above  mentioned : 

^*Jt  18  true,  in  many  cases,  that  where  the  facts  are  un- 
the.efEect  of  th^^m  is  for  the  judgment  of  the  ^x>uct>. 
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and  not  for  the  decision  of  the  juiy.  This  is  true  in  that 
olass  of  cases  where  the  existence  of  such  facts  come  in 
-question  rather  than  where  deductions  or  inferences  are  to 
be  made  from  the  facts.  If  a  deed  be  given  in  evidence,  a 
contract  proven,  or  its  breach  testified  to,  the  existence  of 
such  deed,  contract,  or  breach,  there  being  nothing  in  dero- 
gation of  the  evidence,  is  no  doubt  to  be  ruled  as  a  question 
of  law.  In  some  cases,  too,  the  necessary  inference  from 
the  proof  is  so  certain  that  it  may  be  ruled  as  a  question  of 
law.  If  a  sane  man  voluntarily  throws  himself  in  contact 
with  a  passing  engine,  there  being  nothing  to  counteract  the 
effect  of  this  action,  it  may  be  ruled  as  a  matter  of  law  that 
the  injury  to  him  resulted  from  his  own  fault,  and  that 
no  action  can  be  sustained  by  him  or  his  representatives. 
So  if  a  coach-driver  intentionally  drives  within  a  few  inches 
of  a  precipice,  and  an  accident  happens,  negligence  may  be 
ruled  as  a  question  of  law.  On  the  other  hand,  if  he  had 
placed  a  suitable  distance  between  his  coach  and  the  preci- 
pice, but  by  the  breaking  of  a  rein  or  an  axle,  which  could 
not  have  been  anticipated,  an  injury  occurred,  it  might  be 
ruled  as  a  question  of  law  that  there  was  no  negligence  and 
no  liability.  But  these  are  extreme  cases.  The  range  be- 
tween them  is  almost  infinite  in  variety  and  extent.  It  is  in 
relation  to  these  intermediate  cases  that  the  opposite  rule 
prevails.  Upon  the  facts  proven  in  such  cases,  it  is  a  mat- 
ter of  judgment  and  discretion,  of  sound  inference,  what 
is  the  deduction  to  be  drawn  from  the  undisputed  facts. 
Certain  facts  we  may  suppose  to  be  clearly  established  from 
which  one  sensible,  impartial  man  would  infer  that  proper 
care  had  not  been  used,  and  that  neirliscence  existed  ;  another 
man  equally  sensible  and  equally  impartial  would  infer  that 
proper  care  had  been  used,  and  that  there  was  no  negligence. 
It  is  this  class  of  cases  and  those  akin  to  it  that  the 
law  commits  to  the  decision  of  a  jury.  Twelve  men  of 
the  average  of  the  community,  comprising  men  of  educatToa 
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and  mop  of  little  education,  men  of  learning  and  men  whose 
learning  consists  only  in  what  they  have  themselves  seen  and 
heai*d,  the  merchant,  the  mechanic,  the  farmer,  the  laborer ; 
these  sit  together,  consult,  apply  their  separate  experience 
of  the  affairs  of  life  to  the  facts  proven,  and  draw  a  unani- 
mous conclusion.  This  average  judgment  thus  given  it  is 
the  great  effort  of  the  law  to  obtain.  It  is  assumed  that 
twelve  men  know  more  of  the  common  affairs  of  life  than 
does  one  man  ;  that  they  can  draw  wiser  and  safer  conclusions 
from  admitted  facts  thus  occurring  than  can  a  single  judge. 
In  no  class  of  cases  can  this  practical  experience  be  more 
wisely  applied  than  in  that  we  are  considering.  We  find,  ac- 
cordingly, although  not  uniform  or  harmonious,  that  the  au- 
thorities justify  us  in  holding,  in  the  case  before  us,  that  al- 
though the  facts  are  undisputed  it  is  for  the  jury  and  not 
for  the  judge  to  determine  whether  proper  care  was  given, 
or  whether  they  establish  negligence." 

If  the  case  before  us  had  gone  to  the  jury,  that  body 
would  have  been  authorized  to  determine,  under  proppr  in- 
structions if  required,  as  matters  of  fact,  whether,  under  the 
circumstances,  the  plaintiff  was  himself  free  from  negli- 
gence contributing  to  his  injury,  and,  also,  whether  the  de- 
fendant was  guilty  of  the  negligence  imputed  to  it. 

The  court,  on  the  demurrer  to  the  evidence,  was  bound  to 
take,  as  true,  all  the  facts  which  the  evidence  tended  to 
prove,  and  such  inferences  from  them  as  the  jury  might 
fairly  have  drawn,  though  the  jury  might  not  have  drawn 
such  inferences. 

Now,  it  seems  to  us,  from  all  the  evidence,  that  it  may  be 
fairly  inferred  that  the  plaintiff  himself  was  free  from  neg- 
ligence. He  was  directed  to  do  the  work  at  the  time  he  was 
doing  it.  There  seemed  to  bo  a  reason  or  necessity  for  com- 
mencins:  the  work  before  the  engine  passed  back,  and  he,  in 
obedience  to  orders,  coninienced  it.  His  back  was  toward 
the  engine  as  it  approached  him.     He  had  no  notice  that  it 
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was  in  the  hands  of  the  fireman,  and  not  the  engineer.  A 
freight  train  vtsls  moving  out  at  the  same  time,  the  noise  of 
which  may  have  diverted  his  attention  from,  and  drowned 
the  noise  of,  the  engine  as  it  approached  him.  He  might 
reasonably  have  supposed  that  he  would  be  notified  of  the 
approach  of  the  engine,  either  by  the  ringing  of  the  bell  or 
the  sounding  of  the  whistle. 

It  needs  no  argument  to  show  that  the  engineer  was  guilty 
of  negligence  and  a  violation  of  his  duty,  in  placing  his  en- 
gine in  the  hands  of  a  fireman,  and  one  incompetent  to  man* 
a,ge  it,  contrary  to  the  orders  of  the  defendant ;  or  that  the 
firemtan  was  ii\competent,  or  culpably  negligent  in  running 
the  engine  as  stated,  without  ringing  the  bell  or  sounding 
the  whistle,  and  apparently  without  taking  the  trouble  to 
o]l>serve  whether'  he  had  a  clear  track,  or  otherwise. 

Now,  it  may  be  inferred  trom  the  evidence,  that  the  mas- 
ter mechanic  of  the  defendant,  whose  province  it  was  to  em- 
ploy and  discharge  engineers  and  firemen,  had  ample  notice 
of  the  practice  of  the  engineers  of  violating  the  order  of  the 
defendant,  by  placing  their  engines  in  the  hands  of  the  fiire- 
nauen ;  and  that  the  practice  led  to  the  placing  of  the  engine 
in  question  in  the  hands  of  a  fireman,  incompetent  and  unfit 
to  manage  it.  Yet  the  inference  is  that  no  stop  was  put  to 
the  practice,  nor  were  any  engineers  discharged  in  conse- 
quence of  it.  Notice  to  the  master  mechanic,  clothed  by  the 
company  with  such  powers,  was  notice  to  the  company,  and 
his  act  in  thus  permitting  the  order  to  be  violated,  and  the 
engineers  to  thus  consign  their  engines  to  the  firemen,  must 
be  deemed  the  act  of  the  company.  This  view  is  fully  sus- 
tained by  the  authorities. 

In  the  case  of  Tfte  Pittsburgh^  ttc.^  R.  W.  Co.  v.  liuby, 
38  Ind.  294,  322,  DowN£r,  J.,  speaking  for  the  court»  s^ : 
**We  think  that  notice  to  an  agent  of  a  corporation,  relating 
to  any  matter  of  which  he  has  the  management  and  control, 
18  aoti^^  to  the  coxporation,  and  we  do  not  see  any  reason 
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why  this  rule  is  not  applicable  here.     *     *     *     As  it  was 
the  duty  of  the  master  of  transportation  to  communicate  all 
mattei-s  concerning  his  agency  to  his  principal,  it  may  be 
pi^somcd  that  he  did  so.     But,  whether  he  did  so  or  not, 
notice  to  him  is  notice  to  his  principal,  when  it  relates,  a.s  it 
did  here,  to  the  business  which  he  was  transactirfg  for  the 
company.    He  was  placed  in  his  position  that  he  might  make 
himself  acquainted  with  the  conduct  of  those  who  were  placed 
under  his  direction  and  control,  and  he  seems  to  have  had  the 
power  to  appoint  and  remove,  promote  and  degrade,  those 
who  were  engaged  in  the  business  of  which  he  had  oversight.** 
In  Baxikcv.  The  New  York,  etc.Ii.  R.  Co.,  59  N.  Y.  356, 
it  is  said  that,  *'when  the  master  is  a  cori)oration,  necessarily 
acting  by  and  through  agents,  the  acts  of  its  general  agents 
charged  with  the  employment  and  discharge  of  servants,  ia 
the  performance  of  that  duty,  must  be  regarded  as  its  acts. 
The  coiporation  should  be  regarded  as  constructively  pres- 
ent in  all  acts  performed  by  its  general  agents  within  the 
scope  and  range  of  their  ordinary  employment.'' 

The  case  of  Harper  v.  Tlie  Indianapolis  and  St,  Lotiis 
n.  B.  Co.,  4.1  Mo.  567,  S.  C,  4  Am.  Rep.  353,  was,  iiV 
many  of  its  features,  much  like  the  present.  See,  also,  2 
Thomp.  Neg.  1,028,  sec.  34;  Pattei'son  v.  Pittsburg,  etc.^ 
li.  li. Co.,  76  Pa.  St.  389,  S.  C,  18  Am.  Rep.  412. 

It  is  clear  enough,  from  the  evidence,  that  the  defendant 
was  guilty  of  negligence,  in  permitting  its  order,  above  men- 
tioned, to  be  violated  by  its  engineers,  and  in  retaining  them 
in  its  employment,  after  notice  of  their  practice  of  abandon- 
ing their  engines  to  the  firemen,  which  led  to  placing  the  en- 
gine in  question  in  the  hands  of  a  careless  fireman,  incompe- 
tent to  manage  it,  whereby  the  injury  to  the  plaintiff  occur- 
red.     The  company  may  well  be  said,  in  general  tenns,  to 
have  been  careless  and  negligent  in  running  the  engine,  by 
means  of  the  careless  and  incompetent  person  thus  placed  in 
Vol.  73.— 18 
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charge  for  that  purpose.     No  error  was  committed  in  over- 
ralinjr  the  demurrer  to  the  evidence. 

We  do  not  feel  authorized  to  disturb  the  judgment  on  the 
gi'ound  that  the  damages  assessed  were  excessive. 

What  was  said  by  Kent,  C.  J.,  nearly  seventy  yeai*s  ago, 
in  the  case  of  Coleman  v.  8outhwick^  9  Johns.  45,  on  p.  51, 
is  as  much  the  law  now  as  it  was  then.     He  said :  "The 
question  of  damages  was  within  the  proper  and  peculiar 
province  of  the  jury.   It  rested  in  their  sound  discretion, 
under  all  the  circumstances  of  the  case,  and  unless  the  dam- 
ages are   so   outrageous  as   to  strike  every  one  with  the 
enonnity  and  injustice  of  them,  and  so  as  to  induce  the  court 
to  believe  that  the  jury  must  have  acted  from  pi-ejudice,  par- 
tiality or  conniption,  we  can  not,  consistently  with  the  prec- 
edents, interfere  with  the  verdict.     It  is  not  enough  to  say, 
that  in  the  opinion  of  the  court,  the  damages  are  too  high, 
and  that  we  would  have  ^ven  much  less.    It  is  the  judg- 
ment of  the  jury,  and  not  the  judgment  of  the  court,  which  is  to 
assess  the  damages  in  actions  for  personal  torts  and  injuries." 

Considering  the  physical  and  mental  suffering  which  the 
plaintiff  must  have  endured,  and  the  dismembered  condition 
in  which  he  must  pass  the  residue  of  life,  together  with  the 
chances  of  his  general  health  being  impaii'ed  and  his  life 
shortened  by. the  accident,  we  can  not  say  that  the  damages 
w^cre  excessive. 

There  remains  but  one  further  point  to  be  considei-ed, 
which  relates  to  the  ruling  of  the  court  on  the  demurrer  to 
the  third  paragraph  of  complaint.  We  think  it  entirely'  im- 
material whether  that  paragi-aph  was  good  or  bad ;  and,  if 
bad,  that  no  harm  was  done  the  defendant  by  the  ruling  on 
the  demurrer.  That  paragraph  might  be  entirely  eliminated 
from  the  record,  and  the  judgment  be  sustained.  Conceding 
the  paragi-ai)h  to  be  bad,  no  verdict  was  found  upon  it,  nor 
does  the  judgment  necessarily  rest  ui)on  it.  If  the  jury  had 
passed  upon  the  evidence,  they  might  have  found   for  the 
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plaintiff  on  the  fourth  paragraph  only ;  and,  in  that  event, 
the  ruling  on  the  demun'er  to  the  third  would  have  been  of 
BO  importance,  and  could  have  done  no  harm.  The  jury, 
had  they  passed  upon  the  matter,  might  well  have  found  for 
the  plaintiff  on  the  fourth  paragraph,  for  the  evidence  war- 
ranted such  verdict.  If  the  third  pai'agraph  was  not  good, 
it  may  be  presumed  that  the  court  below,  on  overruling  the 
demurrer  to  the  evidence,  applied  the  evidence  to  the  good 
paragraph,  and  not  to  tl^e  bac^  one. 

The  case  is  entirely  unlike  those  where  there  are  several 
paragraphs  of  complaint,  some  good  and  some  bad,  but  all 
held  good  on  demuiTer,  and  there  is  a  general  verdict  for  the 
plaintiff,  and  nothing  in  the  record  to  show  that  it  was  based 
on  the  good  paragraphs.  See  Schaferv.  Tlte  State,  ex  veL, 
49  Ind.  460 ;  Tlie  Pennsylvania  Company  v.  Holdeitnaiiy 
69  Ind.  18,  and  cases  there  cited.  In  such  cases  the  court 
can  not  say  that  the  error  in  holding  the  bad  paragraphs 
^ood  was  harmless,  because  it  can  not  say  that  the  evidence 
supported  and  made  out  the  good  paragraphs,  and  entitled 
the  plaintiff  to  verdict  and  judgment  thereon,  as  if  the  bad 

paragi'aphs  had  not  been  in  the  record  ;  all  of  which  appears 

in  the  case  before  us. 

The  judgment  below  is  affirmed,  with  costs. 

It  having  been  made  to  appear  that  since  the  submission 

of  this  cause,  thp  appellee  has  departed  this  life,  it  is  ordered 

that  the  judgment  herein  be  rendered  as  of  the  term  at  which 

Ifae  cause  was  submitted. 


No.  6871. 

Bailey  et  al.  v.  McClure. 


F*ROMissoRT  Note.— Con»«n/ctfo»i  of. — A  promissory  note,  drawing  ten 
per  cent,  interest,  contained  the  stipulation  tiiat  if  the  nmkers  ^'should 
pa3'  the  same  before  it  becomes  due,  which  they  have  the  privilege  of 
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doing  at  any  time,  ten  per  cent,  per  annum  is  to  be  deducted  from 
the  amount  of  said  note  for  the  unexpii-ed  time  thereof.*^ 

ffeldt  in  an  action  thereon,  that  the  maker  had  reserved  the  right  to  take 
up  the  note  at  any  time  by  paying  the  principal  sum  named  in  it,  to- 
gether with  the  interest  due  at  the  time  of  payment,  deducting  only  the 
ten  per  cent,  interest  per  annum  which  would  otherwise  thereafter  ac* 
cnie  upon  the  note. 

Held,  also,  that  *'the  amount  of  said  note'^  meant  the  gross  sum  due  apoa 
it,  both  principal  and  interest. 

From  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy,  W.   T.  Binish,  W,  P.  BHtton,  M.  W. 
Bininer^  G.  W.  Paul  and  J.  E.  Humphries^  for  appellants. 
J.  McCabe^  for  appellee. 

NiBLACK,  J. — Complaint  by  Isabel  McClure  against  Arche- 
laus  Bailey  and  John  Bailey,  to  obtain  judgment  on  a  prom- 
issory note,  and  to  foreclose  a  mortgage  executed  to  secure 
the  payment  of  the  note.     The  note  was  as  follows : 

«*April  20th,  1876. 

**Six  years  after  date  we  promise  to  pay  to  the  oixler  of 
Isabel  MeClure  the  sum  of  twenty-five  hundred  dollars,  value 
received,  without  any  relief  from  valuation  or  appiiiisemcnt 
laws  of  the  State  of  Indiana,  bearing  ten  per  cent,  per  aiiuuni 
from  date,  payable  annually.  In  case  of  failure  to  pay  in- 
terest when  due,  this  note  is  to  fall  due  and  become  payable 
at  once.  If  the  makers  of  this  note  should  pay  the  same 
before  it  becomes  due,  which  they  have  the  privilege  of 
doing  at  any  time,  ten  per  cent,  per  annum  is  to  be  deducted 
from  the  amount  of  said  note  for  the  unexpired  time  thei-eof . 

"Arch.  Bailby. 
"John  Bailky." 

The  defendants  answered,  that  on  the  10th  day  of  May* 
1876,  desiring  to  pay  the  note,  in  accordance  with  the  privi- 
lege reserved  to  them  of  doing  so  at  any  time,  they  tendei-ed 
to  the  plaintiff  the  sum  of  twelve  hundred  dollars,  in  full 
payment  of  said  note,  which  sum  of  money  the  plaintiff  had 
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i*efased  to  accept.     That  sum  of  money  ivas  brought  Into 
€ourt  for  the  use  of  the  plaintiff. 

The  court  sustained  a  demurrer  to  the  answer ;  and,  the 
defendants  declining  to  answer  fuither,  judgment  was  ren- 
dei*ed  against  them  for  the  full  face  of  the  note,  with  the 
sum  of  four  hundred  and  sixteen  dollara  and  sixty-six  cents 
ijuperadded  for  interest  then  due,  and  for  a  foreclosure  of 
the  mort<jaore. 

The  only  eri'or  assigned  is  upon  the  decision  of  the  court 
sustaining  the  demun'er  to  the  answer.  The  appellants  con- 
tend that,  by  the  last  clause  of  the  note,  the  right  was  re- 
served to  them  to  take  up  the  note  at  any  time,  after  its  ex- 
ecution, by  paying  to  the  appellee  the  sum  which  would  be 
found  to  remain  after  deducting  ten  per  cent,  per  annum  from 
the  face  of  the  note,  that  is,,  from  the  principal  secured  by 
iij  and  that,  in  consequence  of  the  right  thus  reserved  to 
them,  twelve  hundred  dollars  was  more  than  sufficient  to  pay 
the  note  at  the  time  of  the  tender  of  that  sum  to  the  appel- 
lee. But  we  can  not  agree  to  the  construction  of  the  note 
thas  contended  for.  In  common  parlance,  the  ** amount  of 
a  note**  means  the  gross  sum  due  upon  it,  both  principal  and 
interest,  and  we  think  the  words,  **the  amount  of  said  note,*' 
contained  in  the  concluding  portion  of  the  note,  were  used 
in  that  sense. 

The  construction  we  place  upon  the  last  clause  of  the  note 
is,  that  the  ai)pellants  had  reserved  to  them  the  right  to  take 
up  the  note  at  any  time,  by  pa3ring  the  principal  sum  named 
in  it,  together  with  the  interest  due  at  the  time  of  payment, 
deducting  only,  and  counting  off,  the  ten  per  cent,  interest 
per  annum,  which  would  otherwise  thereafter  have  accrued 
uix>n  the  note.  Any  other  construction,  it  seems  to  us, 
would  do  violence  to  the  manifest  intention  of  the  parties  to 
the  note,  and  to  the  evident  purpose  for  which  the  note  was, 
icxecuted.     We  see  no  error  in  the  record. 

The  api>ellees  ask  us  to  assess  damages  against  the  appel- 
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Iant8  upon  an  affirmance  of  the  judgment,  but,  as  the  judg- 
ment bears  interest  at  the  mte  of  ten  per  cent,  per  annum^ 
we  regard  that  as  a  reasonably  sufficient  penalty  for  the  de- 
lay occasioned  by  this  appeal. 

The  judgment  is  affirmed ,  with  costs. 
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No.  7990. 

The  Cairo  and  Vincennes  R.  R.  Co.  v.  Stevens. 

Damage.— iStti/occ  Water. — Obstruction  of. — Wdtercourae.—The  owner  of 
land  may,  upon  the  boundaries  thereof,  not  niterferin^  >\ith  an}'' natural 
or  prescriptive  watercourse,  ei*ect  such  barriers  as  lie  may  deem  nee- 
essaiy  to  keep  off  sui*face  water  or  oveillowing  floods  coming  from  or 
across  adjacent  lands;  and  for  any  consequent  i*epulsion,  turning  aside 
or  heaping  up  of  these  waters  to  the  injuiy  of  other  lands,  lie  is  not 
responsible ;  but  such  watere  as  fall  in  rain  and  snow  upon  his  lands, 
or  come  thereon  by  surface  drainage  from  or  over  contiguous  lands 
be  must  keep  within  his  boundaries,  or  peiTuit  them  to  flow  off  ^-Ith- 
out  artiflcial  interfci'ence,  unless  within  Uie  limits  of  his  land  he  can 
turn  them  into  a  natural  watercourse. 

From  the  Daviess  Circuit  Court. 

S.  P.  Wlieeler,  W.  H.  De  Wolf  and  8.  N.  Chambers^ 
for  appellant. 

H.  D.  McMullen  and  D.  T.  Dowiiey^  for  appellee . 

Woods,  J. — This  suit  was  commenced  in  the  Knox  cii-cuit 
court,  and  the  venue  changed  to  Daviess  county,  where  a 
trial  was  had,  resulting  in  a  judgment  for  the  plaintiff 
below,  from  which  the  defendant  prosecutes  this  appeal. 

The  complaint  contains  but  one  paragrsiph,  and  alleges. 
that  the  plaintiff,  on  the  1st  day  of  January,  1872,  was,  and 
ever  sin^c  has  been,  the  owner  of  certain  lands  thoix^ui 
described,  situated  iu  the  lowei*  piiiirie  bclow  Yiucoiicfces 
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containing  about  two  hundred  acres.     After  the  description 
of  the  lands,  the  complaint  proceeds  in  the  following  words : 
**And  the  plaintiff  further  avers  that  the  defendant,  in  the 
year  1872,  built  and  constructed  a  large  embankment  of 
earth  and  stone  and  gravel,  ten  feet  high  and  one  hundred 
feet  wide,  over  and  across  the  southern  portion  of  the  said 
land   hereinbefore   described,  and   that  said  embankment 
extended  from  the  north  line  of  said  land,  southwardly 
across  said  land  and  for  a  distance  of  ten  miles  south  of  the 
south  line  of  sa'id  land,  and  the  plaintiff  says  that  the  nat- 
ural flow  and  di*ainage  of  the  said  land  was  over  and  across 
the  land  upon  which  the  said   embankment  is  now  con- 
structed, and  also  over  and  across  the  land  lying  immedi- 
ately south  of  the  land  herein  described,  and  from  thence 
across  and  over  the  land  now  occupied  by  said  part  of  said 
embankment  south  of  the  land  hereinbefore  descnbed ;  and 
the  plaintiff   says   that   the    defendant   carelessly,    negli- 
gently and  unskilfully  built  and  constructed  said  embank- 
ment, and  failed  negligently  and  carelessly,  in  the  construc- 
tion of  said  embankment,  to  make  any  culvei*t,  bridge  or 
drain,  in,  through  or  under  said  embankment,  whei*eby  the 
water  coming  on  the  land  hereinbefore  described  could  escape, 
and  the  plaintiff  says  that  within  live  years  last  past,  the 
w^ter  falling  upon  the  said  real  estate  of  the  plaintiff,  and 
the  water  flowing  thereon  from  the  river,  and  from  the  sur- 
rounding land,  has  been  stopped  and  hindered  by  said  em- 
bankment from  flowing  off  of  said  land,  and  during  the 
month  of  August,  1875,  the  water  being  so  stopped  and 
hindei'ed  arose  to  the  depth  of  eight  feet  upon  said  land, 
and  entirely  destroyed  one  hundred  acres  of  growing  corn, 
and  carried  away  a  thousand  panels  of  fence  that  enclosed 
said  land,  and  that,  since  the  time  of  the  construction  of  said 
embankment,  the  water  has  continually  overflowed  the  said 
land,  80  that  the  same  has  become  almost  entirely  woilhlcss, 
anci  the  plaintiff  says  that  the  said  embankment  was  and  is 


280  SUPREME  COURT  OF  INDIANA, 

Tlie  Cairo  and  Viucennes  Railroad  Company  9.  Stevens. 

the  only  cause  of  the  water  so  overflowing  the  plaintiff's 
land.     Wherefore  the  plaintiff  demands  judgment,"  etc. 

The  complaint  proceeds  on  the  theory  that  the  defendant 
was  lawfully  in  possession  of  its  right  of  way  across  the 
land  described  and  for  the  distance  of  ten  miles  southward, 
but  whether  by  condemnation  or  by  purchase  is  left  to  con- 
jecture. The  defendant  was  therefore  guilty  of  no  trespass 
in  entering  upon  its  said  right  of  way,  and  in  making  all 
proper  and  necessary  excavations  and  embankments  for  the 
construction  of  its  road-bed.  The  gist  of  the  complaint  is 
in  the  averments  that  the  defendant  * 'failed  negligently  and 
carelessly,  in  the  construction  of  said  embankment,  to  make 
any  culvert,  bridge  or  drain,  in,  through  or  under  said  em- 
bankment, whereby  the  water  coming  on  the  land  hereinbe- 
fore described  could  escape,  and  that  within  five  years  last 
past  the  water  falling  upon  said  real  estate  of  the  plaintiff, 
and  the  water  flowing  thereon  from  the  river,  and  from  the 
surrounding  land,  has  been  stopped  and  hindered  by  said 
embankment  from  flowing  off,"  etc.  No  attempt  is  made  to 
charge  an  interference  with  any  natural  watercourse,  but  only 
with  the  flow  of  surface  water  and  waters  ovei'flowins:  from 
the  river  and  spreading  over  the  adjacent  bottom  or  low  lands. 
The  question  presented  is,  therefore,  whether  the  defendant, 
having  acquired  a  right  of  way  for  the  construction  of  its 
railroad,  and  having  found  it  necessaiy  or  exi)edient  to  raise 
its  track  above  the  natural  surface  of  the  land,  owed  any 
duty  to  the  plaintiff  to  provide  culverts  or  other  means  of 
passage  through  its  embankment,  for  the  surface  water  or 
water  overflowing  from  the  river  and  descending  in  that  di- 
rection from  or  over  the  lands  of  the  plaintiff.  If  upon  the 
facts  of  the  complaint  such  duty  existed,  a  careless  and  neg- 
ligent breach  thereof,  together  with  actionable  damages,  is 
shown,  and  the  complaint  is  good.  If  such  duty  did  not 
exist,  the  complaint  is  not  good. 

Washburn,  in  his  work  on  Easements  and  Servitudes,  pp. 
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353  and  355,  supporting  himself  mainly  by  references  to 
ffritere  on  the  civil  law,  says :  **It  may  be  stated  as  a  gen- 
eral principle,  that,  by  the  civil  law,  where  the  situation  of  two 
adjoining  fields  is  such  that  the  water  falling  or  collected  by 
melting  snows,  and  the  like, upon  one,  naturally  descends  on  the 
other,  it  must  be  suffered  by  the  lower  one  to  be  discharged 
upon  his  land,  if  desired  by  the  owner  of  the  upj^er  field. 

"The  owner  of  the  upper  field,  in  such  case,  has  a  natural 
easement,  as  it  is  called,  to  have  the  water  that  falls  upon 
his  own  land  flow  off  the  same  upon  the  field  below,  which 
is  charged  with  a  corresponding  servitude,  in  the  nature  of 
dominant  and  servient  tenements." 

This  is  doubtless  the  rule  of  the  civil  law,  and  has  been 
adopted  by  the  courts  of  last  resort  in  some  of  the  States  of 
the  Union,  but  it  is  not  the  common-law  doctrine,  and  is  not 
generally  prevalent  in  this  country. 

Dillon,  in  his  work  on  Municipal  Corporations,  sijeaking 
of  the  surface  water,  says :     *'This  the  law  very  largely  re-  f^^  ^^ 
g:irds  (as  Lord  Tenterden  phrases  it)  as  a  common  enemy, 
which  every  proprietor  may  fight  or  get  rid  of  as  best  he 
may.    *   *   *   On  the  one  hand,  the  owner  of  the  property  .^'^. , 
may  take  such  measures  as  he  deems  expedient  to  keep  sur- 
face water  off  from  him  or  turn  it  away  from  his  premises 
on  to  the  street ;  and,  on  the  other  hand,  the  municipal  au- 
thorities may  exercise  their  powers  in  respect  to  the  gradua- 
tion, improvement,  and  repair  of  streets,  without  being  lia- 
ble for  the  consequential  damages  caused  by  surface  water 
to  adjacent  property."     Section  798,  and  notes.     To  the 
same  effect  are  Angell  Watercourses,  sec.  108 :  1  Addison 
Toi-ts,    105  ;  Cooley  Torts,  574  ;  Hillard  Torts,  584  ;   Tai/- 
lor  V.   JFickaSy  64  Ind.  167,  and  cases  cited ;  Schlichter  v. 
PhilUpy,  67  Ind.  201. 

The  case  of  Taylor  v.  Fickas^  »iipra^  is  fully  in  point, 
and  must  be  regarded  as  having  settled  the  doctrine  for 
this  State  on  the  subject.     The  facts  of  the  case,  in  brief, 
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were,  that  the  owner  of  the  lower  land  had  planted,  near  the 
upper  line  of  his  land,  a  row  of  trees  for  the  paqjose  of 
keeping  back  the  driftwood,  which  was  accustomed  to  ))e 
carried  on  and  over  his  land  by  the  overflow  of  the  Ohio 
river.  The  result,  which  must  have  been  anticipated,  and 
was,  therefore,  presumably  intended,  was,  that  the  drift- 
wood, lodging  against  this  row  of  trees,  accumulated  on  the 
adjaceiit  land  above,  and  either  destroyed  or  gi*eatly  depre- 
ciated the  value  thereof.  It  was  held,  however,  that  no  ac- 
tion lay  for  the  obstruction,  and  citing  many  of  the  Ameri- 
can, and  some  of  the  English,  cases  on  the  subject,  it  was 
declared  that  waters  percolating  the  soil,  or  contained  in 
hidden  recesses,  without  a  known  channel  or  course,  surface 
waters,  and  waters  overflowing  from  contiguous  streams  or 
rivers,  **fall  within  the  maxim  that  a  man's  land  extends  to 
the  center  of  the  earth  below  the  surface,  and  to  the  skies 
above  ;"  and,citingthecaseof  Gayinonv.Hai'gadonylO Alletij 
106,  the  following  statement  of  the  law  was  adopted  as  our 
own  :  '*The  right  of  an  owner  of  land  to  occupy  and  improve  it 
in  such  manner  and  for  such  puri)oses  as  he  may  sec  fit, 
either  by  changing  the  surface  or  the  erection  of  buildings 
or  other  structures  thereon,  is  not  restricted  or  modified  by 
the  fact  that  his  own  land  is  so  situated  with  reference  to 
that  of  adjoining  owners  that  an  alteration  in  the  mode 
of  its  improvement  or  occupation  in  any  portion  of  it  will 
cause  water,  which  may  accumulate  thereon  by  rains  and 
snows  falling  on  its  surface  or  flowing  on  to  it  over  the  sur- 
face of  adjacent  lots,  either  to  stand  in  unusual  quantities  on 
other  adjacent  lands,  or  pass  into  and  over  the  same  in  greater 
quantities  or  in  other  directions  than  they  wei-e  accustomed 
to  flow.  *  *  *  The  obstruction  of  surface  water  or 
an  alteration  in  the  flow  of  it  affords  no  cause  of  action  in 
behalf  of  a  person  who  may  suffer  loss  or  detriment  there- 
frou)  against  one  who  docs  no  act  inconsistent  with  the  due 
exercise  of  dominion  over  his  own  soil." 
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In  the  nioi-e  recent  case  of  T\mpleton  v.  Voahloe^  72  Ind. 
134,  thi:<  court  held,  "that  the  owner  of  the  upper  field  may 
not  consti*uct  drains  or  excavations  so  as  to  form  new  chan- 
nels on  to  the  lower  field,  nor  can  he  collect  the  water  of 
several  channels  and  discharge  it  on  the  lower  field  so  as 
to  increase  the  wash  upon  the  same.  The  right  of  the  owner 
of  the  upper  field  to  make  drains  on  his  own  land  is  re- 
stricted to  such  as  are  required  by  good  husbandry  and  the 
proper  improvement  of  the  surface  of  the  ground,  and  as 
m&y  be  discharged  into  natural  channels,  without  inflicting 
palpable  and  unnecessary  injuiy  on  the  lower  field." 

The  court,  however,  took  pains  to  add  that,  "As  to  where 
and  under  what  circumstances,  the  owner  of  the  lower  field 
may  obstruct  or  direct  the  flow  of  surface  water  which  nat- 
umlly  descends  upon  his  land,  we  need  not  inquire,  as  that 
question  is  in  no  way  involved  in  the  proper  decision  of 
this  cause." 

It  is  difficult  to  invent  a  formula  for  the  statement  of  a 
rule  of  law  which  will  accurately  express  the  rule  in  its  ap- 
plication to  varying  circumstances ;  and  it  may  be  that  there 
is  some  verbal  inconsistency  in  the  formulas  quoted  from 
these  opinions  of  this  court,  but  when  applied  to  the  subject- 
matter  of  each  there  is  no  inconsistency  of  principle  involved 
or  expi-essed.    The  one  has  to  do  vnth  the  land-owner's  con- 
duct in  guarding  his  possession  against  the  encroachments 
of  surface  and  flood  waters  from  without,  and  the  other 
with  the  discharge  of  such  waters  from  his  own  land  on  to  that 
of  another.     With  reasonably  near  approximation  to  accu- 
racy,  it  may  be  laid  down  as  a  general  rule,  that  upon  the 
bouiidtu-ies  of  his  own  land,  not  interfering  with  any  natural 
or  prescriptive  watercourse,  the  owner  may  erect  such  bar- 
riers as  he  may  deem  necessary  to  keep  off  surface  water  or 
overflowing  floods  coming  from  or  across  adjacent  lands ; 
and  for  any  consequent  repulsion,  turning  aside  or  heaping^ 
up  of  these  waters  to  the  injury  of  other  lands,  he  will  not  be 
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responsible ;  but  such  waters  as  fall  in  min  and  snow  on  his 
land,  or  come  thereon  by  surface  dminagc  from  or  over  con- 
tiguous lands,  he  must  keep  within  his  l>oundaries,  or  ))er- 
mit  them  to  flow  off  without  artificial  interfei-ence,  unless 
within  the  limits  of  his  land  he  can  turn  them  into  a  natural 
watercourse.  This  is  in  accordance  with  the  geneml  princi- 
ple, that  such  waters  are  a  common  enemy  which  each  pro- 
prietor may  fight  off  as  he  will ;  but,  once  on  his  land,  they 
become  his  property  (in  a  qualified  sense,  of  course),  and 
the  maxim  applies,  ^^Sic  utei'e  tuo^  ut  alienwn  non  laedas.'' 
We  hold,  therefore,  that  the  complaint  fails  to  show  an  action- 
able injury. 

Judsrment  reversed,  with  costs  and  with  instructions  to 
sustain  the  demurrer  to  the  complaint. 


No.  8151. 

Owen  et  al.  v.  Phillips  et  al. 

Practice.— Jfot/on  to  Strike  out  Surplusage . — ^Tbe  Supreme  Court  will 
not  reverse  a  case  for  an  erroneous  i-uling  upon  a  motion  to  strike  out 
mere  surplusage  in  a  pleading. 

Same. — Evideticc. — New  Trial,— In  order  to  make  the  admission  of  iirele- 
vant  testimony  available  as  error  on  appeal  to  the  Supreme  Court, 
objection  thereto  should  be  made  at  the  trial,  exception  taken  to  tlie 
overruling  thereof,  and  such  ruling  assigned  as  cause  in  the  motion 
for  a  new  trial. 

Injunction.— Z)ama(7««. — It  is  not  every  injury  which  will  support  an  ae-  ^ 
tion  for  damages  that  will  entitle  the  complainant  to  relief  by  injunc- 
tion. 

^AVE.— Nuisance.— A  lawful  business  may  be  so  conducted  as  to  become 
a  nuisance,  but.  in  order  to  warrant  interference  by  injunction,  the  in- 
jury must  be  material  and  essential. 

Same. — Facts  Necessary  to  Warrant. — In  an  action  by  an  adjoining  prop- 

^  crty  owner,  to  enjoin  the  running  of  a  tiouring  miU,  he  must  show  that 
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the  acts  complained  of  cause  him  substantial  and  essential  injury,  and 
that  a  serious  wrong  is  done,  him  thereby.  There  must  be  the  wrongful 
invasion  of  a  legal  right,  and  the  damage  resulting  must  be  serious  and 
substantial.  Minor  inconveniences  must  be  remed^^d  by  action  for 
damages,  and  not  by  injunction. 

Same.— Jiytiry  to  Property. — Enjoyment  of, — ^In  such  action  it  is  not  nec- 
essary for  the  plaintiff  to  prove  both  an  injury  to  the  property  itself 
and  an  interference  with  its  enjoyment.  As  a  general  i*ule,  a  lawful 
booincss  will  not  be  enjoined  merely  because  it  diminishes  the  value  of 
adjacent  property. 

Same.— Oim7  ^c<ioii.— -Actions  for  injunctlong  are  ordinary  civil  actions, 
and  the  rules  of  evidence  therein  are  not  different  from  those  which 
obtain  in  civil  actions. 

Same.— ^octo  Necessary  to  Authorize  Injunction  Against  Private  Nuisance, — 
Evidence. — Instruetion,^la  an  application  for  an  injunction  against 
maintaining  a  private  nuisance,  the  facts  relied  upon  ought  to  be  so 
weighty,  so  material  and  so  serious  and  important  in  character,  as  to 
leave  no  doubt  that  they  create  an  actionable  nuisance.    Yet  the  court 
ought  not  to  use  any  expression  in  its  charge  to  the  jury  in  such  case 
that  will  induce  the  belief  that  the  facts  constituting  the  complainant^s 
cause  of  action  must  be  proved  beyond  a  doubt. 
Same. — Locality  of  Nuisance. — ^Whether  a  thing  is  oris  not  a  nuisance, 
does  not  depend  upon  the  notions  of  persons  living  in  the  particular  lo- 
cality; although  a  business,  in  some  localities,  will  be  considered  a 
nuisance,  which,  in  another,  would  not  be  so  considered. 
Same. — Mills. — Manufactories.— Eights  of  Adjoining  Property  Owners. — 
While  courts  interfere  by  injunction,  against  establishments  such  as 
mills  and  manufactories,  with  great  caution,  and  only  in  cases  where 
the  facts  are  weighty  and  important,  and  the  injury  complained  of  is 
eerious  and  permanent  in  character,  yet,  wherever  a  mill  or  factory 
may  be  located,  whatever  its  surroundings,  property  owners  of  the  vi- 
cinity have  a  right  to  require  that  it  shall  be  properly  managed,  con- 
ducted with  ordinary  care  and  a  proper  regard  for  the  rights  of  others, 
and  so  that  no  unnecessary  inconvenience  or  annoyance  shall  be  caused 
to  them. 

From  the  Posey  Circuit  Couit. 

-4.  P.  Hovey  and  G    V.  Menzies,  for  appellants. 
W.  P.  Edson,  C.  Denbijy  D.  B.  Kumler,  C.  A.  DeBm- 
/i*f'  and  E.  R.  Hatfield^  for  appellees. 

Elliott,  J. — ^Issue  was  joined  upon  the  complaint  of  ap- 
pellants, wherein  they  charged  appellees  with  maintaining  a 
iiaisance,  and  prayed  for  an  injunction  against  its  continu- 
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ance  and  for  an  order  of  abatement.   The  trial  was  by  jury, 
and  resulted  in  a  verdict  and  judgment  against  appellants. 

The  substantive  allegations  of  the  complaint  may  be  thu8 
summarized :  Appellants  are  the  owners  of  a  house  and  lot 
in  the  town  of  New  Harmony,  which  they  occupy  as  their 
dwelling-house  ;  that  on  the  26th  day  of  April,  1878,  Robin- 
son, Thomas  &  Co.  erected  and  put  in  operation  a  flouring 
mill,  in  close  proximity  to  the  house  of  appellants  ;  that  the 
appellees  subsequently  became  the  owners  of  said  mill ;  that 
on  the  20th  of  December,  1878,  the  mill  was  burned;  that 
the  appellees  threaten  to  rebuild ;  that  the  mill  was  a  nui- 
sance, and  that  it  can  not  be  operated  without  becoming  a 
nuisance  ;  that  the  smoke  and  cinders  make  the  water  of  ap- 
pellants' cisterns  and  wells  foul  and  impure ;  that  the  noise, 
the  smoke,  dust,  dirt,  and  offensive  odors  caused  by  the 
running  of  the  mill,  essentially  interfere  with  appellants'  en- 
joyment of  life  and  property. 

A  single  question  is  presented  upon  the  pleadings.  The 
court  below  overruled  appellants'  motion  to  strike  out  part 
of  the  answer  of  the  appellees,  and  of  this  ruling  complaint  is 
made.  We  can  not  reverse  for  an  erroneous  ruling  den3ang 
a  motion  to  strike  out  mere  suipl usage.  The  rule  of  prac^ 
tice  upon  this  subject  is  now  too  firmly  settled  to  warrant  us 
in  disturbing  it,  even  were  we  so  inclined.  The  Baltimore^ 
etc.,  R.  W.  Co.  V.  Pixleyy  61  Ind.  22  ;  Galvin  v.  Tlie  State, 
ex  rel.y  64  Ind.  96  ;  Oiti/  of  CrawfordsviUe  v.  Bnmdage,  57 
Ind.  262 ;  Mii'es  v.  Alley,  51  Ind.  507 ;  liout  y.  Woods,  67 
Ind.  319.  Appellants  argue  that,  as  evidence  was  admitted 
of  the  irrelevant  matters  stated  in  the  answer,  there  should 
be  a  reversal.  This  question  is  not  in  the  record.  In  order 
to  make  such  an  objection  available,  the  parties  should,  upon 
the  trial,  object  to  the  introduction  of  the  evidence,  take  the 
proper  exception,  and  by  proper  assignment  among  their  rea- 
sons for  a  new  trial  present  the  ruling  for  review.  This  was 
not  done  in  this  case. 
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The  questions  of  diflSculty  are  those  which  ari5e  upon  the 
ruling  denying  appellants  a  new  trial,  and  grow  out  of  the 
giving,  modifying,  and  refusing  of  instructions. 

The  seventh  instruction  asked  by  the  appellants  reads  as 
follows :  *'If  the  jury  find  from  the  evidence  that  the  run- 
ning and  use  of  said  mill  lessens  the  personal  enjoyment  of 
plaintiflFs,  by  reason  of  the  noise,  smoke,  dust,  dirt  and  cin- 
ders, in  their  said  dwelling,  then  the  allegations  in  the  plain- 
tiffs' complaint  have  been  sustained." 

The  eighth  instruction,  as  asked  by  appellants,  was  as  fol- 
lows: **If  the  jury  find  from  the  evidence  that  the  per- 
sonal enjoyment  of  the  plaintiffs  in  their  residence  has  been 
and  will  be  lessened,  by  either  the  noise,  smoke,  dust,  dirt, 
cinders,  horses,  mules  or  teams,  caused  by  the  running  and 
use  of  said  mill,  then  the  allegations  of  the  complaint  have 
been  sustained." 

Both  of  these  instructions  were  modified  by  the  court, 
and,  as  the  modifications  are  essentially  the  same,  we  con- 
sider them  together.  The  modification  of  the  seventh  in- 
struction consisted  in  writing  after  the  word  *'  mill,"  the  words 
"materially  and  essentially ;"  the  modification  of  the  eighth 
was  made  by  inserting  the  words  just  quoted  after  the  words 
**has  been  and  will  be."  Api>ellants  argue  that  the  insertion 
of  these  words  radically  changed  the  definition  of  **nuisance." 
We  think  otherwise.  The  relief  sought  is  not  the  recovery 
of  damages  merely,  but  an  injunction  restraining  appellees 
from  rebuilding  their  mill  and  from  conducting  their  busi- 
ness. It  is  important  to  keep  in  mind  the  fact  that  the  busi- 
ness of  milling  does  not  belong  to  that  class  which  constitute 
nuisances  pei*  se.  It  is  also  important  to  sharply  mark  the 
distinction  between  suits  for  injunction  and  actions  for  dam- 
ages. In  the  latter  class,  the  remedy  is  an  ordinary  one  ;  in 
the  former,  the  extraordinary  powers  of  the  court  are  in- 
voked. It  is  not  every  injury  which  will  support  an  action 
for  damages  that  will  entitle  the  complainant  to  relief  by 
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injunction.     McCordw.  Iker^  12  Ohio,  387  ;  Shades  v.  Bun- 
bar,  57  Pa.  St.  274  ;  GoodaU  v.  Crofton,  33  Ohio  St.  271; 
Wallace  v.  McVey,  6  Ind.  300  ;  Laughlin  v.  Hie  Pi^esideniy 
etc.,  6  Ind.  223;  McQuarrie  v.  Hildebrand,  23  Ind.  122; 
Smith  V.  Fitzgerald,  24  Ind.  316.     There  are  solid  reasons 
supporting  this  rule.    A  lawful  business  may  be  so  conducted 
as  to  become  a  nuisance,  but,  in  order  to  warrant  interference 
by  injunction,  the  injury  must  be  a  material  and  essential  one. 
Damages  may  be  paid  by  the  author  of  the  nuisance  and  the 
business  not  be  stopped,  but  if  injunction  issues  then  the 
right  to  conduct  the  business  is  at  an  end.     The  necessity 
which  will  authorize  the  granting  of  the  wint  of  injunction, 
to  restrain  the  carrying  on  of  a  business  lawful  in  itself, 
must  be  a  strong  and  imperious  one.     If  it  were  otherwise, 
all  mills  and  manufactories  might  be  stopped  at  the  demand 
of  those  to  whom  they  caused  annoyance,  even  though  the 
injuiT  complained  of  might  be  slight  and  trivial.    The  couit 
did  right  in  modifying  the  instructions.  Several  instructions, 
asked  by  the  appellants,  upon  the  subject  of  the  value  of  opin- 
ions given  by  witnesses,  were  i^ef  used,  and,  we  think,  rightly. 

The  instruction  numbered  eight,  asked  by  appellants,  was 
properly  refused  for  the  reason  that  it  asserted  that  if  the 
appellants'  property  was  diminished  in  value  by  the  running 
of  the  appellees'  mill,  the  verdict  should  be  in  favor  of  appel- 
lants. This  instruction  was  erroneous  for  at  least  two  rea- 
sons :  First,  because  it  does  not  inform  the  juiy  that  the 
diminution  in  value  must  he  essential  and  material,  and  pi'ob- 
ably  continuous  ;  second,  because  it  does  not  inform  the  jury 
that,  although  damage  may  have  resulted,  there  can  not  Imj  a 
recovery  unless  the  appellees  were  shown  to  have  been  guilty 
of  some  actionable  wrong.  In  all  such  cases  as  the  present, 
legal  injury  and  resulting  damages  must  be  shown.  There 
must  be  a  concuiTence  of  wrong  and  damage. 

The  thirteenth  instruction  asked  by  the  appellants  is  as  fol- 
lows :  «'The  right  to  enjoy  pure  air  is  an  essential  right;  the 
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right  to  enjoy  pure  water  is  an  essential  right ;  the  right  to  be 
undisturbed  by  unusual  noises,  day  or  night,  is  an  essential 
right,  and  he  who  deprives  another  of  either  essentially 
interferes  with  the  enjoyment  of  life,  and  can  be  prevented 
from  so  doing  by  *  injunction  under  the  statute  laws  of  this 
State.'  '*     The  court  did   not  err  in  refusing  to  give  this 
instruction.     The  mere  fact  that  the  appellees  may  have  de- 
prived the  appellants  of  the  rights  enumerated  in  the  instruc- 
tion did  not  entitle  them  to  an  injunction  restraining  the 
appellees  from  conducting  one  of   the  most  useful  of  all 
the  various  pui'suits  of  life.   There  must  have  been  a  wrong- 
ful deprivation  of  such  rights.  The  instruction  leaves  entirely 
out  of  consideration  the  element  of  culi)able  wrong.     Under 
the  instruction  as  framed,  all  interferences,  lawful  or  un- 
lawful, with  the  property  of  another,  would  supply  gi'ounds 
for  relief  by  injunction.   The  law  recognizes  no  such  doctrine. 
The  ninth  instruction,  given  at  the  request  of  the  appellees, 
is  as  follows :     «'The  relief  given  by  the  remedy  of  injunc- 
tion, against  a  useful  manufactory  or  business  which  is  prop- 
erly managed,  is  never  gi-anted  in  a  case  of  doubt,  but  only 
upon  a  case  clearly  made  out,  where  the  injury  or  annoj'ance 
complained  of  is  not  only  a  violation  pf  the  plaintiff's  rights, 
but  such  a  violation  as  is,  or  will  be,  attended  with  substan- 
tial, serious  or  iiTcparable  damage,  or  essentially  interferes 
with  their  comfortable  enjoyment  of  j^ropeity." 

This  instruction  was  erroneous.     The  jury  must  have  in- 
ferred from  the  language  used,  that  it  was  incumbent  upon 
the  appellants  to  prove  their  case  beyond  a  reasonable  doubt, 
for  this  is  the  plain  and  obvious  meaning  of  the  first  branch 
of  the  instruction.   In  applications  for  injunctions,  the  char- 
acter of  the  facts  relied  upon  as  constituting  the  nuisance 
must  be  such  as  clearly  and  fully  establish  the  existence  of 
the  nuisance,  but  the  degree  of  evidence  required  to  prove 
the  existence  and  character  of  such  facts  is  not  that  asserted 
in  the   instruction  under  examination.     Actions  for  injune- 
VoL.  73.— 19 
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tions  are,  under  our  code,  ordinary  civil  actions,  and  the  rules 
of  evidence  are  not  diiferent  from  those  which  ordinarily 
obtain  in  such  actions.     There  is  no  authority  for  applying 
to  actions  for  injunctions  a  rule  of  evidence  which,  with  ex- 
tremely rare  exceptions,  applies  only  to  criminal  prosecu- 
tions.  The  error  in  this  instruction  is  in  instructing  the  juiy 
that  "an  injunction  is  never  granted  in  a  case  of  doubt,  but 
only  upon  a  case  clearly  made  out."     Coupling  these  two 
clauses  together,  the  meaning  conveyed  is  that  the  evidence 
must  make  out  a  case  free  from  doubt.    Expressions  similar 
to  that  used  in  the  instructions  are  found  in  the  books  and 
reports,  not,  however,  as  appl3ring  to  rules  of  evidence  for 
the  guidance  of  juries,  but  to  the  character  of  the  acts  or 
facts  relied  upon  as  constituting  the  nuisance.     The  facts 
which  are  relied  upon  ought  to  be  so  weighty,  so  material 
and  so  serious  and  impoitant  in  character,  as  to  leave  no 
doubt  that  they  do  create  an  actionable  nuisance,  or  the  in- 
junction should  be  denied.   Where,  however,  as  with  us,  ac- 
tions for  injunctions  are  triable  by  a  juiy  as  matter  of  right, 
there  ought  not  to  be  any  expression  used  in  the  charge  of 
the  court  which  will  induce  the  belief  that  the  facts  consti- 
tuting the  complainant's  cause  of  action  must  be  proved 
beyond  a  doubt. 

In  another  instruction  the  jury  were  told  th:it,  "In  pro- 
ceedings to  enjoin  a  useful  manufactory  or  business  in  a 
town,  when  it  is  properly  managed,  the  jury  should  proceed 
with  extreme  caution,  and  weigh  the  rights  of  the  parties 
with  exceeding  care,  and  never  declare  such  a  manufactory 
or  business  a  private  nuisance,  except  there  be  such  essen- 
tial injuiy  that  the  act  or  thing  complained  of  can  not  be 
justly  tolerated  without  doing  violence  to  the  rights  of  in<K- 
viduals."  It  mav  be  that  some  of  the  terms  used  in  this  in- 
struotion  are  justly  amenable  to  the  censure  which  appel- 
lants' counsel  bestow  upon  them,  but  the  doctrine  declared 
is  suhstantiallv  con*ect.     A  la>vf ul  and  useful  business  is  not 
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to  be  destroyed  by  injunction  unless  the  necessity  for  doing     / 
so  be  strong,  clear  and  urgent.      He  who  asks  the  interven- 
tion of  the  court  in  such  a  case  must  show  that  the  acts 
<x)inplained  of  do  cause  him  substantial  and  essential  injury, 
and  that  there  is  a  grave  and  serious  wrong  done  by  the 
person  against  whom  the  complaint  is  lodged.     There  must 
be  the  wrongful  invasion  of  a  legal  right,  and  the  damage 
resulting  must  be  serious  and  substantial.     The  rule  upon 
this  subject  is  well  illustrated  and  enforced  in  Gilbert  v. 
Shaioeifnany  23  Mich.  448.    It  was  there  said  by  Cooley,  J,, 
in  delivering  the  opinion  of  the  court,  that:  *'We  can  not 
shut  our  eyes  to  the  obvious  truth  that  if  the  running  of  this 
mill  can  be  enjoined,  almost  any  manufactoiy  in  any  of  our 
cities  can  be  enjoined  upon  similar  reasons.      Some  resident 
must  be  incommoded  or  annoyed  by  almost  any  of  them. 
In  the  heaviest  business  quarters  and  among  the  most  offen- 
sive trades  of  every  city,  will  be  found  pei'sons  who,  from 
motives  of  convenience,  economy  or  necessity,  have  taken 
up  there  their  abode  ;  but  in  the  administration  of  equitable 
police,  the  greater  and  more  general  interests  must  be  re- 
garded nither  than  the  inferior  and  special.    The  welfare 
of  community  can  not  be  otherwise  subserved  and  its  neces- 
sities provided  for.     Minor  inconveniences  must  be  remedied 
hy  actions  for  the  recovery  of  damages  rather  than  by  the 
severe  process  of  injunction.*'      Courts  interfere  by  injunc- 
tion against  establishments  such  as  mills  and  manufactories, 
with  great  caution,  and  only  in  cases  whore  the  facts  are 
weighty  and  important,  and  the  injury  complained  of  is  of 
a  serious  and  permanent  character.   Cooke  v.  Forhesy  L.  R., 
5  Eq.  Cas.  166  ;  Ooodall  v.  Croflon,  33  Ohio  St.  271 ;  Har- 
rison V.  Goody  L.  R.,  11  Eq.  Cas.  338 ;  Barnesw.  CalliouTiy 
2  Ired.  Eq.  199  ;  Eamn  v.  Perkins ^  2  Dcv.  Eq.  38  ;  G7^e€n 
v.  Ijoke,  54  Miss.  540 ;  Duncan  v.  HayeSy  7  C.  E.  Green, 
25  ;  A.damsw.  Michaely  38  Md.  123 ;  Huckenatine^s  Appealy 
70  Pa-  St.  102. 
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The  twelfth  instruction  given  by  the  court,  upon  the  re- 
quest  of  the  appellees,  is  as  follows : 

<'12.    In  this  case,  if  the  steam  mill  of  the  defendant 
Han*iet  M.  Phillips  is  used  for  manufacturing  flour  and 
meal,  in  the  town  of  New  Harmony,  and  is  properly  man- 
aged, then,  to  authorize  an  injunction  against  the  same  as  a 
private  nuisance,  the  coal  smoke,  offensive  smell,  dust,  dirt, 
noise  or  confusion,  complained  of  as  arising  therefrom,  one 
or  all,  must  be  suflSciently  excessive  and  frequent  as  to  con- 
stitute a  grievance ;  or  the  danger  of  fire   complained  of 
must  be  a  present,  actual  or  reasonably  certain  danger,  and 
not  a  mere  contingency,  which  may  never  happen ;  and  such 
danger  of  fire  must  be  more  than  that  which  merely  increases 
the  rate  of  insurance  on  the  plaintiffs'  dwelling-house.  Also, 
in  addition  to  this,  from  all  the  causes  complained  of^  or 
from  some  one  of  them^  there  mtist  be  an  injury  to  sucJt 
dwelling-house  itself  j  which  amounts  to  something  more  than 
a  slight  diminution  in  the  valtie  thereof  ^  or  which  can  not  be 
compensated  in  damages;  or  from  all  the  causes  complained 
of,  or  from  some  one  of  them,  there  must  be  a  sensible  and 
material  annoyance  to  the  plaintiffs  and  their  families  in  the 
occupancy  of  such  dwelling-house,  amounting  to  something 
more  than  a  mere  personal  discomfort,  which  is  fanciful  or 
may  arise  from  mere  delicacy  or  fastidiousness  ;  for  the  per- 
sonal discomfort  to  the  occupants  of  such  dwelling-house, 
which  would  justify  such  injunction,  must  be  an  annoj^ance 
which  essentially  interferes  with  the  ordinary  comfort,  phys- 
ically, of  human  existence ;  or,  in  other  words,  it  must  be 
annoyance  which  renders  such  dwelling-house  materially  less 
suitable  for  habitation,  by  persons  in  average  health,  or  or- 
dinaiy  tastes  and  sensibilities,  not  merely  according  to  ele- 
gant and  dainty  modes  and  habits  of  living,  but  according  to 
the  notions  of  ordinary  classes  living  in  that  locality." 

This  instruction  was  clearly  erroneous.    It  imposed  a  bur- 
den upon  the  appellants  greater  than  the  law  warranted. 
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The  jury  are  instructed  by  it  that  there  can  be  no  recovery 
unless  the  appellants  shall  have  proved,  in  addition  to  the 
facts  enumerated  in  the  first  part  of  the  instruction,  that 
there  was  an  injury  to  the  dwelling-house  itself.    This  is  the 
plain  meaning  of  that  portion  of  the  insti"uction  which  we 
have  italicized.     The  words  with  which  the  clause,  '*there 
most  be  an  injury  to  such  dwelling-house  itself,"  are  prefaced, 
are  the  strongest  that  could  well  have  been  employed.     The 
terms,  **Also,  in  addition  to  this,"  imperatively  declared 
that,  not  only  must  the  things  enumerated  in  the  preceding 
part  of  the  instruction  be  proved,  but  so,  also,  must  be  that 
Darned  in  that  part  of  the  instruction  which  followed.     The 
appellants  were  not  bound  to  prove  every  allegation  of  their 
complaint ;  it  was  sufficient  if  they  established  the  substance 
of  the  issue,  and  this  might  well  have  been  done  without 
proving  the  slightest  injury  to  the  house  itself.     Appellants 
were  not  bound  to  prove  an  injury  to  the  house,  in  addition 
to  the  things  enumerated  in  the  introductory  part  of  the 
instruction.     The  house  might  have  stood  as  perfect  in  all 
its  parts,  and  as  free  from  injury,  as  it  was  the  day  it  was 
built,  and  still  the  appellants  have  had  ample  cause  for  in- 
junction.   If  the  dust,  dirt,  smoke  and  offensive  odors  essen- 
tially interfered  with  the  comfortable   enjoyment  of  the 
house,  or  if  the  danger  from  fire  was  real,  present  and  immi- 
nent, the  action  might  be  maintained,  although  not  a  penny's 
value  of  injury  was  done  to  the  house  itself. 

The  instruction  is  obscure  and  confused.  The  jury  may  well 
have  understood  it  to  mean  that,  in  addition  to  proving  a  wrong- 
ful and  serious  interference  with  the  enjoyment  of  their  prop- 
erty, the  appellants  were  also  bound  to  prove  injury  to  the  house 
itself.  If  this  be  the  meaning  the  instruction  is  radically  wrong. 
The  right  of  appellants  -was  not  merely  to  have  their  house 
protected  from  wrongful  injury,  but  they  had  the  further 
right  to  be  protected  in  its  cojmfortable  enjoyment.  Noises, 
odors,  smoke  and  dust  may  possibly  work  the  house  itself 
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no  material  injury,  and  yet  render  it  impossible  for  the  own- 
ers to  live  in  it  with  comfort.  The  appellants  were  not 
bound  to  prove  both  an  injury  to  the  property  itself,  and  an 
interference  with  its  enjoyment.  In  requiring  the  appel- 
lants to  prove  both  the  material  facts  enumerated  in  the 
introductory  part  of  the  instruction,  and  an  injury  to  the 
house  itself,  as  the  instruction  clearly  does,  the  court  was 
plainly  wrong. 

It  is  true,  as  a  general  rule,  that  such  acts  as  result  in  a 
mere  diminution  in  value  of  property,  which  can  be  fully 
and  readily  compensated  in  damages,  will  not  supply  grounds 
for  an  injunction,  and  parties  will  be  left  to  the  redress  af- 
forded by  an  action  for  damages.     But,  while  this  is  true, 
it  by  no  means  follows  that  interference  with  the  enjoyment 
of  the  property  will  not  furnish  grounds  for  relief  by  hijuno- 
tion,  although  the , property  itself  may  sustain  no  physical 
injury  whatever.     'The  right  to  enjoy  property  is  as  much  a 
matter  of  legal  concern  as  the  property  itself.     While,  as 
we  have  indicated,  we  assent  to  the  doctrine  insisted  upon 
by  appellees,  that,  as  a  general  rule,  a  lawful  business  will 
not  be  enjoined  merely  because  it  diminishes  the  value  of  ad- 
jacent property,  we  do  not  mean  to  be  understood  as  holding 
that  such  an  element  is  not  proper  in  considering  an  applica- 
tion for  injunction.     Nor  do  we  mean  to  hold  that,  where 
the  act  is  wrongful,  and  the  injury  flowing  from  it  continues, 
an  injunction  will  not  be  granted.     We  recognize  as  sound 
those  cases  which  hold  that,  where  it  is  necessary  to  pre- 
vent a  multiplicity  of  actions,  injunctions  will  lie,  although 
the  only  injury  resulting  from  the  wrongful  acts  is  pecuniary 
loss.  2  Stoiy  Eq.  Jur.,  sec.  925  ;  1  High  Injunctions,  sec.  739. 

The  last  clause  of  the  instruction  under  examination  gives 
a  controlling  force  and  meaning  to  the  whole  of  the  instruc* 
tion,  and  makes  it  declare  an  erroneous  doctrine.  Whether 
a  thing  is  or  is  not  a  nuisance  does  not  depend  upon  the 
notions  of  people  living  in  a  designated  locality.     It  was 
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proper  to  tell  the  jury,  as  was  done  substantially  in  the  lan- 
guage of  an  English  case,  that  the  qqestion  of  nuisance  or 
no  nuisance  did  not  depend  upon  whether  the  acts  com- 
plained of  caused  discomfort  to  persons  of  elegant  and 
dainty  modes  and  habits  of  living,  but  it  was  wrong  to  make 
the  question  turn  upon  the  notions  of  the  people  of  the  local- 
ity.  The  owner  of  property  is  entitled  to  enjoy  the  ordinary 
comforts  of  life,  and  that  right  is  not  to  be  measured  by  the 
notions  of  the  people  of  a  particular  locality.   It  might  hap- 
pen that  the  persons  living  in  the  locality  were  those  who 
cared  nothing  for  noxious  odors,  offensive  stenches,  or  for 
impurities  fouling  the  waters  of  wells  and  cisterns,  and  it 
would,  in  such  a  case,  be  unjust  to  allow  their  notions  of 
what  constitutes  reasonable  comfort  to  control  the  rights  of 
property  owners,  whose  modes  of  life  and  whose  regard  for 
fresh  air,  pure  water  and  decent  cleanliness  were  those  of 
the  ordinary  class.     On  the  other  hand /if  the  people  of  the  / 
locality  were  of  that  fastidious,  dainty  class,  whose  over-nice  \ 
tastes  and  delicate  sensibilities  exacted  more  than  the  ordi- 
nary comforts  of  life,  it  would  be  unjust  to  allow  their  exact- 
In;;  tastes  and  high  demands  to  furnish  the  rule  which  should  I 
determine  whether  a  given  business  was  or  was  not  a  nui-  \ 
sance.     No  man  has  a  right  to  take  from  another  the  en-  / 
joyment  of  what  are  regarded  by  the  community  as  the  rea- 
sonable and  essential  comfoi*ts  of  life,  because  the  notions  of  > 
the  people  of  a  given  locality  may  not  correctly  estimate  the  / 
standard  of  such  comforts.  > 

We  are  not  unmindful  of  the  rule  that  locality  is  some- 
times an  important  element  in  determining  whether  a  busi-  \ 
ness  is  or  is  not  a  nuisance,  and  we  have  no  disposition  to 
run  counter  to  that  rule.  If  one  erects  a  dwelling-house 
among  mills  and  factories  propelled  by  steam,  which  have 
been  long  establishid,  he  must  expect  to  suffer  the  ordinary 
inconveniences  and  annoyances  which  are  inseparable  from 
such  establishments.     We  approve,  in  its  fullest  extent,  the 
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/doctrine,  that  in  some  localities  a  business  will  be  considered 
[jL  nuisance,  while  ii  w^ould  not  be  so  in  others. I  But  wherever 
the  mill  or  factory  may  be  located,  whatever  its  smround- 
ings,  property  owners  of  the  vicinity  have  a  right  to  require 
that  it  shall  be  properly  managed,  conducted  with  ordinary 
care  and  proper  regard  for  the  rights  of  others,  and  in  such 
a  way  as  that  no  unnecessary  inconvenience  or  annoyance 
shall  be  caused  them. 

Judgment  reversed,  at  the  costs  of  the  appellees. 
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150  S?  Pleading.— CompZoin^ — Variance. — In  a  suit  upon  a  written  instrumc^nt,, 
where  there  is  a  material  variance  between  the  copy  filed  and  the  alle- 
gations of  the  complaint,  the  copy  will  control. 

Contract. — Mining  Lease. — Construction  o/.-r-Where,  in  a  lease  for  min- 
ing coah  the  lessees  agreed  to  sink  a  shaft  upon  the  demised  land  and 
to  mine  coal  within  one  year  from  the  date  of  said  lease,  or.  in  default 
thereof,  to  pay  the  lessor  the  sum  of  one  hundred  dollars  per  month 
until  such  shaft  should  be  put  into  operation;  and  further,  that  they 
would  mine  sufficient  coal,  that  the  royalty  thereon,  at  twenty-five 
cents  per  ton,  should  amount  to  the  sum  of  twelve  hundred  dollars, 
and  in  default  thereof  they  agreed  to  pay  said  sum,  without  having 
80  mined,  payable  in  monthly  instalments;  and  it  was  agreed  that  all 
payments  of  one  hundred  dollars  were  to  apply  on  the  pa3rment5  of  rent 
or  royalty. 

Held,  that  the  first  covenant  of  the  lease  bound  the  lessees  to  sink  a  shaft, 
and  to  mine  coal  within  one  year,  and,  if  they  made  default,  they  were 
bound  to  pay  the  lessor,  in  the  nature  of  a  penalty,  one  hundred  dollars 
per  month. 

Held^  also,  that,  under  the  second  covenant,  the  lessees  were  bound  to  pay 
one  hundred  dollars  per  month,  in  any  .event,  after  they  had  sunk  the 
shaft  and  were  mining  coal,  and  to  pay  a  royalty  of  twenty-five  cents 
per  ton,  but  that  if  the  royalty  should  amouA  in  the  aggregate^  to 
more  than  twelve  hundred  doUai-s,  the  minimum  of  one  hundred  dollars 
per  month  should  be  applied  in  payment  of  such  aggregate  sum. 
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Evidence. — Presumption.— Where  the  record  fails  to  disclose  the  object 
or  purpose  forwhich  excluded  evidence  is  offered,  the  Supreme  Court 
will  presiime,ln  favor  of  the  ruling  of  the  court  below,  that  the  evi- 
dence was  properly  excluded. 

From  the  Clay  Circuit  Court. 

D.  E.  WiUiamsony  A.  Baggy,  G.  A.  Knight,  C.  H.  Knight, 
N,  B.  Taylor,  F.  Rand  and  E.  Taylor,  for  appellant. 
W.  W.  Carter  and  8.  D.  Coffey,  for  appellee. 

HowK,  C.  J. — In  this  action  the  appellee,  as  lessor,  sued 
the  appellant,  as  the  assignee  of  the  lessees  in  a  certain  min- 
ing lease,  to  recover  certain  rents  or  royalties  alleged  to  be 
due  and  unpaid  under  said  lease.  The  appellant's  demurrer 
to  the  appellee's  complaint,  for  the  alleged  insufficiency  of 
the  facts  therein  to  constitute  a  cause  of  action,  was  over- 
ruled by  the  court,  and  to  this  ruling  the  appellant  excepted. 
The  trial  of  the  cause  by  a  jury,  after  the  same  had  been 
put  at  issue,  resulted  in  a  verdict  for  the  appellee,  assessing 
his  damages  in  the  sum  of  fourteen  hundred  dollars ;  and 
the  appellant's  motion  for  a  new  trial  having  been  overruled, 
And  its  exception  saved  to  this  decision,  the  court  rendered 
judgment  on  the  verdict. 

Errors  have  been  assigned  by  the  appellant,  in  this  court, 
which  call  in  question  the  sufficiency  of  the  facts  stated  in 
appellee's  complaint  to  constitute  a  cause  of  action,  and  the 
correctness  of  the  decision  of  the  trial  court  in  overruling 
the  motion  for  a  new  trial. 

The  controlling  question  for  the  decision  of  this  court,  as 
it  seems  to  us,  is  this :  Does  the  appellee's  complaint  state 
facts  sufficient  to  constitute  a  cause  of  action  ?  In  his  com- 
plaint the  appellee  alleged,  in  substance,  that,  on  the  23d  day 
of  August,  1873,  he,  the  appellee,  executed  to  Benjamin  F. 
Masten,  John  H.  Masteu  and  John  J.  Schrack  a  certain  min- 
ing lease  upon  certain  real  estate,  particularly  described,  in 
Clay  county,  Indiana,  with  the  exceptions  therein  mentioned, 
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for  the  period  of  twenty-five  years  thence  next  following,  for 
the  purpose  of  mining  coal  therefrom ,  amongst  other  purposes ; 
in  which  said  lease  the  said  Masten,  Masten  and  Schrackun- 
deilook,  covenanted  and  agreed  with  the  appellee  to  mine  coal 
enough  from  under  said  land,  that  the  rent  or  royalty  thereon 
should  amount  to  $1,200  per  year,  at  twenty-five  cents  per 
ton,  and  that,  in  the  event  that  they  should  fail  to  mine  that 
quantity  of  coal,  they  agreed,  undertook  and  covenanted 
with  the  appellee  to  pay  him  said  amount  of  money  per 
year,  in  monthly  instalments  of  $100  each  month,  a  copy  of 
which  lease  was  filed  with  and  made  a  part  of  said  com* 
plaint ;  that  on  the  20th  day  of  September,  1873,  the  said 
Masten,  Masten  and  Schrack  sold  and  transferred  said  lease 
by  assignment  to  the  appellant,  a  copy  of  which  assignment 
was  filed  with  and  made  a  part  of  the  complaint ;  that,  upon 
said  assignment,  the  appellant  agreed  and  undeilook  to  per* 
form  each  and  every  of  the  covenants  and  agreements  con- 
tained in  said  lease,  and,  in  pursuance  of  said  lease  and 
assignment,  immediately  took  possession  of  said  land  and 
the  coal  strata  thereunder,  and  commenced  to  dig  and  mine 
and  remove  the  coal  from  under  said  land,  and  had  ever  since,, 
from  that  date  to  the  time  of  the  commencement  of  this  suit,, 
been  in  possession  of  said  land  and  coal  strata,  and  in  the 
peaceable  enjoyment  thereof,  digging  and  mining  said  coaK 
But  the  appellee  averred  that  the  appellant  had  failed  t 
neglected  and  refused  to  keep  and  perform  the  agreements 
and  covenants  contained  in  said  lease  in  this,  that,  from  the 
15th  day  of  September,  1876,  the  appellant  had  wholly 
failed  and  neglected  to  mine  coal  enough  that  the  rent  or 
royalty  thereon  would  amount  to  $100  per  month,  or  $1,200 
per  year,  and  had  wholly  failed  and  neglected  to  pay  said 
$100  per  month  or  any  part  thereof ;  that  the  whole  of  said 
monthly  payments  of  $100  each  from  the  16th  day  of  Sep- 
tember, 1876,  to  the  15th  day  of  November,  1877,  amount- 
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ing  to  the  sum  of  $1,400,  with  the  interest  thereon,  was  due 
and  unpaid.    Wherefore,  etc. 

In  discussing  the  sufficiency,  or,  as  they  claim,  the  insuffi- 
ciency, of  the  complaint,  the  appellant's  learned  counsel 
earnestly  insist  that  the  material  allegations  of  the  complaint,, 
in  regard  to  the  rent  or  royalty  sued  for,  are  not  authorized 
nor  sustained  by  the  written  lease  upon  which  the  action  is^ 
founded.  A  copy  of  the  lease  was  filed  with  and  made  a. 
part  of  the  appellee's  complaint ;  and  if  there  is  any  mate- 
rial variance  between  the  copy  of  the  lease,  and  the  allega- 
tions of  the  complaint  founded  on  any  part  or  portion  of  the- 
lease,  the  copy  will  control  and  will  be  presumed  to  be  right 
until  the  contrary  is  shown.  This  rule  is  settled  by  the  de- 
cisions of  this  court.  Stafford  v.  Davidson,  47  Ind.  319 ;. 
Crandall  v.  Tfie  First  National  Bank  of  Auburn,  61  Ind^ 
349;  Caiyer  v.  Gaar,  Scott  &  Co.,  70  Ind.  212. 

In  the  proper  presentation  of  the  point  made  and  dis- 
cussed by  the  appellant's  counsel,  it  is  necessary  that  we 
should  set  out  the  covenants  and  agreements  of  the  lessees » 
which  constitute  the  basis  of  the  action,  and  this  we  will  do' 
in  the  language  of  the  lease,  as  follows : 

**In  consideration  of  which  several  grants  by  the  party  of 
the  first  part,  the  party  of  the  second  part  agree  to  enter 
upon  said  land  and  test  the  same  for  coal  within  ninety  days- 
from  the  date  of  this  lease,  and  should  they  find  coal  upon 
said  land,  of  sufficient  quantity,  quality  and  thickness  to 
justify  them  in  mining  the  same,  then  they  agree  to  sink  a 
shaft,  slope  or  drift  upon  the  same,  and  be  mining  coal 
within  one  year  from  this  date,  or,  in  default  thereof ,  to  pay 
the  party  of  the  first  part  the  sum  of  one  hundred  dollars 
per  month  until  such  shaft  or  tunnel  or  drift  shall  be  put 
into  operation  ;  that  they  will  mine  enough  from  under  said 
land,  that  the  royalty  thereon,  at  twenty-five  cents  per  ton,. 
2,040  lbs.,  shall  amount  to  the  sum  of  twelve  hundred  dol- 
lars, and,  in  default  thereof,  they  shall  pay  to  said  first  partj^ 
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the  said  sum  of  twelve  hundred  dollars,  without  having  so 
mined,  payable  in  monthly  instalments  of  one  hundred  dol- 
lars per  month.  And  the  party  of  the  second  part  further 
agree  that  they  will  pay  to  the  party  of  the  first  part  the 
sum  of  twenty-five  cents  per  ton  of  2,040  lbs.  of  screened 
coal,  mined  from  under  said  land,  the  screen  to  be  used  in 
screening  the  same  to  be  of  no  greater  width  between  the 
bars  than  one  and  one-quarter  of  an  inch.  *  *  *  All 
coal  mined  from  under  said  land  shall  be  paid  for  on  the 
15th  day  of  each  month  thereafter,  in  bankable  funds  of  the 
State  of  Indiana.  *  *  *  It  is  further  understood  and 
4igreed  that  all  payments  herein  provided  for,  of  one  hun- 
dred dollars  per  month,  to  be  paid  on  the  15th  day  of  each 
month,  are  to  apply  on  the  payments  of  rent  or  royalty  of 
coal  mined  from  the  above  described  land :  Provided,  hovy 
ever,  that,  if  the  15th  day  comes  on  Sunday,  payments  may 
be  made,  either  on  the  day  before  or  the  day  after  said  date ; 
in  default  of  payment  on  said  date,  this  lease  shall  not  be 
forfeited  until  demand  shall  have  been  made,"  etc. 

These  are  all  the  provisions  of  the  lease  which  relate  to 
the  rent  or  royalty  reserved,  and  constitute  the  basis  of  the 
Appellee's  action.  As  we  understand  the  final  argument  of 
the  appellant's  counsel,  in  this  cause,  they  claim  a  construc- 
tion of  these  provisions,  and  ask  this  court  to  approve  and 
adopt  it,  which,  as  we  think,  was  not  intended  at  the  time 
of  the  execution  of  the  lease  by  the  original  pailies  thereto, 
and  is  not  warranted  by  the  language  used  therein,  as  above 
quoted.  It  is  claimed  by  coimsel,  as  we  understand  them, 
that  the  "one  hundred  dollars  per  month,"  and  the  "twelve 
hundred  dollars,"  mentioned  in  the  lease,  were  aj)plicable 
only  to  the  "one  year"  from  the  date  of  the  lease,  within 
which  the  lessees,  if  coal  were  found  sufficient  to  justify  them 
in  mining,  should  be  mining  such  coal,  and  were  in  the  nature 
of  a  penalty  for  their  default,  if  any,  in  this  regard,  within 
that  year;  and  that  "for  all  coal  mined  thereafter,  during 
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the  existence  of  the  lease,"  the  lessees  were  to  pay,  as  rent 
or  royalty,  **at  the  rate  of  twenty-five  cents  per  ton  of  2,040 
pounds,  and  no  more,  on  the  15th  day  of  each  month."  This 
construction  of  the  covenants  and  agreements  of  the  lessees, 
in  regard  to  the  rent  or  royalty  reserved  in  the  lease,  does 
not  meet  the  approval  of  out  judgment,  and  we  can  not 
adopt  it. 

•    We  are  of  the  opinion  that  the  lessees'  covenants  and 
agi'eements,  above  quoted,  if,  upon  their  test  of  the  lessor's 
land,  they  found  coal  therein  or  thereon,  '*of  sufficient  quan- 
tity, quality  and  thickness  to  justify  them  in  mining  the 
same,"  bound  them,^r«/,  to  '*sink  a  shaft,  slope  or  drift 
upon  the  land,  and  be  mining  coal  within  one  year"  from 
the  date  of  the  lease,  and  if  they  made  default  in  the  per- 
formance of  this  first  covenant,  that  is,  if  they  did  not  sink 
a  shaft,  etc.,  and  be  mining  coal  within  one  year,  etc.,  they 
agi-eed  to  pay  the  lessor,  in  the  nature  of  a  penalty,  the  sum 
of  $100  per  month  ''until  such  shaft  or  tunnel  or  drift  shall 
be  put  into  operation."     This  firet  covenant  is  certainly  not 
the  covenant  or  agreement  upon  which  the  appellee  sued  in 
this  action,  and  it  seems  to  us  to  be  entirely  independent  of 
the  next  succeeding  covenant  or  agreement,  which  fixes  the 
minimum  rent  and  prescribes  the  amount  of  royalty  reserved 
under  said  lease.     Fairly  construed,  the  provisions  of  the 
lease  above  quoted  bound  the  lessees,  in  our  opinion,  to  the 
payment  of  the  fixed  minimum  rent  of  one  hundred  dollars 
I3er  month,  in  any  event,  after  they  had  sunk  a  shaft,  etc., 
and  were  mining  coal,  and  to  the  payment  of  a  royalty  of 
** twenty-five  cents  per  ton  of  2,040  pounds,"  with  the  agi-ee- 
meut,  however,  that  if  the  royalty  upon  the  coal  mined  in 
any  one  year,  at  the  rate  aforesaid,  should  amount  in  the 
ag^*egate  to  more  than  the  sum  of  $1,200,  the  minimum 
rent  of  $100  per  month  should  be  applied  in  payment  of 
such  aggregate  sum,  and  the  lessees  should  only  be  required 


»02  SUPREME  COURT  OF  INDIANA, 

The  Watson  Coal  and  Mining  Company  v.  Casteel. 

to  pay  the  excess  of  the  royalty,  as  such,  over  and  above  the 
said  sum  of  twelve  hundred  dollars. 

Under  this  construction  of  the  lessees'  covenants  and 
4igreements,  in  the  lease  in  suit,  which  seems  to  us  to  be  the 
fair  and  reasonable  construction  thereof,  it  is  very  clear  that 
the  appellee's  complaint  in  this  case  stated  facts  sufficient 
to  constitute  a  cause  of  action  against  the  ap])cllant  as  the 
assignee  of  the  lessees  in  such  lease.  It  appeared  from  the 
allegations  of  the  complaint,  that,  in  less  than  one  month  af- 
ter the  date  of  the  lease,  the  lessees  therein  sold  and  trans- 
ferred such  lease  to  the  appellant,  by  their  written  assign- 
ment thereof ;  that,  in  pursuance  of  said  lease  and  assign- 
ment, the  appellant  had  immediately  taken  possession  of  the 
land  demised,  and  of  the  coal  strata  thereunder,  and  com- 
menced to  dig,  mine  and  remove  the  coal  from  under  said  land, 
and  had  ever  since,  from  that  date  to  the  day  of  the  commence- 
ment of  this  suit,  December  6th,  1877,  been  in  the  pos- 
session of  said  land  and  coal  strata,  and  in  the  peaceable  en- 
joyment thereof,  digging  and  mining  said  coal.  Under  these 
allegations  of  the  complaint,  it  is  certain,  we  think,  that  the 
appellant,  as  the  assignee  of  the  lessees  in  the  lease  in  suit, 
is  liable  to  the  appellee,  the  lessor,  for  the  minimum  rent  of 
one  hundred  dollars  per  month  for  the  fourteen  months 
mentioned  in  the  complaint,  and  dmnng  which  the  appellant, 
as  alleged,  was  in  the  peaceable  enjoyment  and  possession  of 
the  demised  premises,  under  the  lease,  digging  and  mining 
coal.  For,  although  there  was  no  privity  of  contract  between 
the  appellee,  the  lessor,  and  the  appellant,  as  the  assignee  of 
the  lessees,  yet  there  was  a  privity  of  estate  between  them, 
as  long  as  the  appellant  remained  in  possession  of  the  de- 
mised premises,  which  created  a  debt  for  the  rent  or  royalty 
reserved  in  the  lease,  in  favor  of  the  appellee  and  against 
the  appellant.  Hmoland  v.  Coffin^  9  Pick.  52  ;  Got'don  v. 
George,  12  Ind.  408  ;  Carley  v.  LetviSy  24  Ind.  23  ;  McDow- 
ell V.  HendriXy  67  Ind.  513. 
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Our  conclusion  is,  that  the  court  committed  no  error  in 
the  case  at  bar,  in  overruling  the  appellant's  demun^er  to  ap- 
pellee's complaint. 

The  evidence  introduced  by  the  parties,  on  the  trial  of 
this  cause,  was  not  made  a  part  of  the  record  now  before  us. 
Under  the  alleged  error  of  the  trial  court,  in  overruling  the 
4ip])ellant's  motion  for  a  new  trial,  only  a  single  supposed  er- 
roneous decision  has  been  so  saved  in  the  record  as  to  present 
any  question  for  the  decision  of  this  court.    It  appears,  from 
a  bill  of  exceptions  set  out  in  the  record,  that  the  appellant, 
at  the  proper  time,  introduced  one  Thomas  Watson,  a  com- 
petent witness,  who  testified,  among  other  things,  that  the 
mineable  coal  under  the  demised  lands  of  the  appellee  had 
been  exhausted  and  mined  out  before  the  advanced  royalty, 
mentioned  in  the  complaint,  had  accrued,  and  that  the  ap- 
l)ellant  had  fully  paid  the  appellee,  before  the  commence- 
ment of  this  suit,  the  stipulated  royalty  mentioned  in  said 
lea.se,  on  all  coal  dug  and  mined  under  said  land ;  and  that 
the  appellant  further  offered  to  jirove  by  said  witness  the 
entire  quantity  of  coal  mined  and  paid  for,  under  appellee's 
land,  up  to  the  commencement  of. the  suit,  and  also  offered, 
at  the  proper  time,  to  prove  the  same  facts  by  Albeil  Watts, 
another  competent  witness.     The  bill  of  exceptions  shows 
that  the  appellee  objected  to  the  introduction  of  the  offered 
testimony,,  upon  the  ground  that  it  was  irrelevant  and  imma- 
terial, which  objection  the  court  sustained,  unless  the  appel- 
lant would  further  prove  that  it  had,  in  any  year,  mined 
coal,  the  royalty  on  which  would  exceed  the  stipulated  annu- 
ity of  $1,200,  and  that  "the  court  refused  to  permit  either 
of  said  witnesses  to  testify  to  said  facts." 

The  record  of  this  cause  fails  to  disclose  the  object  or 
purpose  for  which  the  excluded  evidence  was  offered  by  the 
appellant.  It  was  not  relevant,  certainly,  to  the  issues  in 
the  cause  ;  for  these  had  reference  only  to  the  minimum  rent 
of  $100  per  month.     The  appellee  sued  for  the  recovery  of 
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the  monthly  rent,  reserved  in  the  lease,  of  $100  for  each 
month,  which  was  to  be  paid  in  any  event,  and  without  re* 
gard  to  the  quantity  of  coal  mined ;  and  he  asserted  no 
claim  for  royalty  in  excess  of  the  minimum  monthly  rent. 
Upon  the  issues  joined  in  the  cause,  it  seems  to  us  that  the 
tacts,  which  the  appellant  offered  to  prove,  were  wholly  ir- 
relevant and  immaterial ;  and,  in  the  absence  of  the  evidence 
from  the  record,  we  can  not  say  that  those  facts  became  rel- 
evant or  material,  by  reason  of  any  matter  occurring  at  the 
trial.  The  record  fails  to  show,  we  think,  that  the  court 
committed  any  error  in  overruling  the  appellant's  motion 
for  a  new  trial ;  and  therefore,  as  all  the  presumptions  are 
in  favor  of  the  coiTectness  of  the  court's  ruling,  we  are 
bound  to  say  that  the  trial  court  did  not  err  in  such  ruling 
or  decision.  Myers  \.  Murphy ^  60  Ind.  282  ;  Stottw.  Smithy 
70  Ind.  298  ;  Bowen  v.  Pollard,  71  Ind.  177. 

We  find  no  error  in  the  recoM  of  this  cause,  which  wDl 
authorize  or  justify  the  reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  7153. 
Sharts  v.  Awalt  et  al. 

Promissory  'SoT^.—Assignimnt.— Notice,— -Th^  owner  by  assignment  of 
a  proinissorj'  note,  not  governed  by  the  law  mei-chant,  holds  the  same 
subject  to  all  legal  rights  of  third  persons,  acquired  against  the  maker 
on  account  of  indebtedness,  before  notice  of  the  assignment. 

8a)IE. — Judicial  Sale, — ^The  owner  by  assignment  of  a  promissoiy  note^ 
not  governed  by  the  law  merchant,  can  not  disturb  the  legal  rights  of  a 
third  person,  acquired  through  a  proper  judicial  proceeding  against  the 
maker  of  the  note,  before  notice  of  the  assignment. 

Foreclosure. — Attachment.— A  mortgage  may  be  foreclosed  in  an  at- 
tachment proceeding,  and  a  party  purchasing  the  mortgaged  land,  un- 
der sucli  proceeding,  holds  it  discharged  of  the  mortgage. 
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Samk.— Evidence.— Becord.— In  an  action  to  foreclose  a  mortgage,  A., 
-wbo  was  made  a  party  defendant,  answered,  setting  up  a  purchase  of 
the  mortgaged  land,  under  certain  attachment  proceedings  against  the 
assignee,  in  wliich  the  maker  was  garnished;  and,  on  die  tiial,  the 
record  of  said  attachment  and  garnishment  proceedings  was  offered  in 
evidence. 

Meidn  that  the  evidence  was  competent. 

From  the  Ripley  Circuit  Court. 

JS.  P.  Ferris,  W.  W.  Spencer  and  W.  W.  H.  McCurdy, 
for  appellant. 

WoRDEN,  J.— On  November  4th,  1875,  William  G.  Parker 
executed  to  Uriah  D.  Sharts  his  five  several  promissory  notes, 
not  governed  by  the  law  merchant,  each  for  the  sum  of  two 
hundred  dollars,  payable  respectively  in  one,  two,  three, 
four  and  five  years.  At  the  same  time  he  executed  a  mort- 
gage on  an  eighty-acre  tract  of  land,  in  Ripley  county,  to 
secure  the  payment  of  the  notes. 

This  action  was  brought  by  John  H.  Sharts,  as  the  as- 
signee of  the  notes,  to  foreclose  the  mortgage,  and  William 
Irewis  and  his  wife,  John  Await  and  Oliver  Wells,  adminis- 
trator of  the  estate  of  William  G.  Parker,  were  made  de- 
fendants. All  of  the  defendants  made  default  except  Await, 
Trho  answered,  setting  up  a  purchase  of  the  h\ndmoiigaged, 
under  certain  attachment  proceedings  against  Uiiah  D. 
Sbarts,  in  which  Parker  was  garnished. 

Some  questions  are  made  on  the  pleadings,  but  as  the 
same  questions,  in  substance,  arise  on  the  special  finding  of 
the  facts,  which  presents  the  legal  merits  of  the  case,  we 
deem  it  unnecessary  to  consider  further  the  pleadings. 

The  cause  was  submitted  to  the  court  for  trial,  and,  at  the 
i-equest  of  the  plaintiff,  the  court  found  the  following  facts, 
And  stated  the  conclusions  of  law  thereon : 

•  •Ist.     On  the  4th  day  of  November,  1875,  one  William 

O-    Parker  made  and  executed  to  one  Uriah  D.   Sharts, 

Y^y  the   name  and  style  of  W.  G.  Parker,  his  five  several 

-promissory  notes,  each  calling  for  $200 ;  said  notes  payable 
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in  one,  two,  three,  four  and  five  yeai*s  from  date,  and,  to  se- 
cure said  notes,  at  the  same  time  executed  a  mortgage  upoa 
the  following  real  estate  in  Ripley  county,  Indiana,  to  wit: 
The  west  half  of  the  north-west  quarter  of  section  34, 
town  9  noilh,  of  i*ange  12  east,  the  said  notes  and  mort- 
gage being  the  same  sued  upon  in  this  action ;  that  after- 
ward the  said  Uriah  D.  Sharts  assigned  said  first  note,  by 
endorsement,  to  one  William  Selking,  who,  in  Februaiy, 
1877,  assigned  the  same,  by  delivery,  to  the  said  John  H. 
Sharts,  the  plaintiff  herein ;  that,  about  the  1st  of  Decem- 
ber, 1875,  the  said  Uriah  D.  Sharts  assigned  the  other  four 
of  said  notes  to  the  said  plaintiff,  by  endoi*sement. 

*«2d.  That,  on  the  10th  day  of  Februaiy,  1876,  John 
Await,  one  of  the  defendants  herein,  commenced  his  action, 
in  this  court,  against  the  said  Uriah  D.  Shails,  William  G. 
Parker,  and,  auxiliary  thereto,  a  proceeding  in  foreign  at- 
tachment against  the  said  Uriah  D.  Sharts,  and  ap)X)ceeding 
in  garnishment  against  the  said  Parker ;  that  due  and  legal 
notice  was  given  to  the  said  Uriah  D.  Sharts,  by  publication, 
of  the  commencement  and  pendency  of  said  action  and  pro- 
ceeding in  attachment ;  that  due  and  legal  notice,  by  sum- 
mons pei'sonally  served,  to  appear  and  answer  as  such  gar- 
nishee, was  given  to  said  Parker;  that  said  summons  was 
served  by  reading,  on  the  23d  day  of  March,  1876 ;  that 
said  Parker  appeared  in  obedience  to  said  summons,  and 
filed  his  answer,  admitting  his  indebtedness  to  the  said  Uriah 
D.  Shails  upon  said  notes,  which  answer  was  filed  on  the 
19th  day  of  May,  1876,  at  the  April  term  of  said  couit ; 
that  there  was  nothing  averred  in  said  answer  about  the  as- 
signment of  said  notes  and  mortgage,  or  either  of  them,  to 
the  plaintiff  herein,  or  to  any  one  else  ;  that,  on  the  said  day 
and  at  the  same  term  of  said  court,  the  said  Uriah  D.  Sharts 
was  defaulted  ;  that,  on  the  6th  day  of  September,  1876,  at 
the  September  term  of  this  court,  a  judgment  was  i-eiidered 
in  said  action  for  the  sum  of  $240.70,  and  costs  of  suit. 
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ugaiost  said  Parker  as  garnishee,  on  account  of  and  upon 
^id  notes,  and  an  order  for  the  sale  of  said  mortgi^ed 
premises,  in  default  of  payment,  as  said  notes  should  ma- 
ture and  not  be  paid ;  that,  on  the  6th  day  of  November, 
1876,  execution  and  order  of  sale  issued  upon  said  judg- 
ment, to  the  sheriff  of  said  county  of  Ripley,  who,  on  the 
9th  day  of  December,  1876,  after  having  levied  said  execu- 
tion and  order  of  sale  upon  said  real  estate,  and  having  duly 
advertised  the  same,  and  taken  such  other  steps  as  are  re- 
quired by  law,  sold  the  same  to  the  said  John  Await  for  the 
sum  of  $316.70,  who  then  and  there  paid  the  amount  of  his 
bid,  and  said  sheriff  then  and  there  executed  to  him  a  certif- 
icate of  purchase. 

'*3d.  The  court  further  finds,  that  when  said  suit  and  at- 
tachment proceeding  was  instituted,  and  notice  given,  and 
the  said  summons  served  upon  said  Parker,  the  said  Uriah 
D.  Sharts  was  a  non-resident  of  the  State  of  Indiana. 

'*4th.  It  is  fuilher  found  that  the  said  Await  and  the 
said  Parker  had  no  notice  of  the  assignment  of  said  notes,  or 
any  of  them,  by  the  said  Uriah  D.  Sharts,  until  after  the 
sale  to  the  said  Await,  by  said  sheriff. 

**5th.  It  is  further  found,  that  the  said  John  H.  Sharts 
paid  $185  to  the  said  Selking,  for  the  said  note  purchased 
of  him,  and  about  $325  for  the  other  four  of  said  notes, 
purchased  of  the  said  Uriah  D.  Sharts  ;  that  the  said  Uriah 
D.  Sharts  sold  said  notes  to  enable  him  to  pay  a  part  of  his 
indebtedness,  and  to  get  money  with  which  to  go  to  Iowa, 
and  not  to  defraud  creditors. 

**The  conclusions  of  law  from  the  facts  so  found  are : 
•*l8t.  The  plaintiff,  having  purchased  the  notes  for  value 
and  in  good  faith,  is  the  absolute  owner  and  holder  thereof. 
*'2d.  That  the  owner  by  assignment  of  promissory  notes, 
not  payable  in  bank,  holds  the  same  subject  to  all  legal  nghts 
of  third  persons,  acquired  against  the  maker  on  account  of  the 
indebtedness,  before  notice  to  the  maker  of  the  assignment. 
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"3d.  That  the  owner  by  assignment  of  promissory  notes; 
not  payable  in  bank,  can  not  disturb  the  legal  rights  of  a 
third  person,  acquired  through  a  judicial  proceeding  against 
the  maker  of  the  notes,  before  notice  to  the  maker  and  such 
third  person  of  the  assignment,  the  court,  in  which  such  pro- 
ceedings are  had,  having  jurisdiction  of  the  subject-matter 
and  of  the  parties. 

"4th.   In  an  action  and  proceedings  in  foreign  attachment, 
this  court  has  jurisdiction  of  the  subject-matter  of  the  action, 
when  there  is  a  proceeding  in  garnishment,  and  the  party 
garnished  is  indebted  to  the  principal  defendant,  and  the 
indebtedness  is  secured  by  mortgage  upon  real  estate  situate 
in  this  county,  and  has  jurisdiction  of  the  parties,  where  the 
principal  defendant  is  a  non-resident  of  the  State  and  th^ 
garnishee  is  a  resident  of  the  State,  but  of  another  county, 
where  due  and  legal  notice  has  been  given  to  the  principal 
defendant  by  publication,  and  summons  has  been  personally 
served  upon  the  garnishee,  who  appears  and  answers,  admit- 
ting the  indebtedness. 

"The  finding,  therefore,  must  be  for  the  defendants. '* 

Judgment  was  therefore  rendered  for  the  defendant,  the 
plaintiff  having  excepted  to  the  conclusions  of  law.  The 
plaintiff  moved  for  a  new  trial,  and  for  a  venire  de  navo^  but 
these  motions  were  respectively  overruled. 

We  are  of  opinion  that  the  conclusions  of  law  on  the  facts 
found  were  substantially  correct. 

Parker  had  given  his  notes,  not  governed  by  the  law  mer- 
chant, to  Uriah  D.  Sharts,  and  a  mortgage  to  secure  their 
payment.  The  statute  in  relation  to  such  notes  provides 
that  "Whatever  defence  or  set-off  the  maker  of  anv  such  in- 
strument  had,  before  a  notice  of  assignment,  against  an  :is- 
signor,  or  against  the  original  payee,  he  shall  have  also 
against  their  assignees."  1  R.  S.  1876,  p.  636,  sec.  3. 
Therefore,  in  the  absence  of  any  notice  of  assignment  of 
the  notes,  the  debt  might  be  the  subject  of  garnishment  at 
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the  suit  of  Await  against  Uriah  D.  Sharts,  the  payee.    A 
standard  writer  says,  that  * 'Wherever  notice  of  an  assignment 
is  required  to  be  given  by  the  assignee  to  the  maker,  there 
can  be  no  good  reason  why  the  latter  should  not  be  held  as 
garnishee  of  the  payee,  at  any  time  before  he  receives  such 
notice ;  but,  on  the  contrary,  unquestionable  reasons  why  he 
should."  Drake  Attachments,  4th  ed.,  sec.  575.    The  point 
is  well  settled  by  the  decisions  of  this  court.   Covert  v.  N^eU 
^on,  8  Blackf .  265  ;  Shetler  v.  Tliwnaa,  16  Ind.  223.     See, 
4ilso,'J7ooA^r  V.  Daniels^  5  Ind.  519,  and  The  Junction  It. 
a.  Co.  V.  Cleneaj/y  13  Ind.  161.     The  statute  on  the  sub- 
ject is  broad  enough  to  justify  a  foreclosure  of  the  mort- 
gage against  Parker,  in  the  attachment  proceedings,  as  in 
other  cases.     Code,  sec.  178. 

The  moilgage  having  been  foreclosed  in  the  attachment 
proceedings,  and  the  land  having  been  purchased  by  Await 
under  those  proceedings,  he  holds  it  discharged  of  the  mort- 
gage. He  is  not  liable  for  the  debt  of  the  plaintiff,  nor  is 
the  land  in  his  hands  liable  therefor. 

In  respect  to  the  motion  for  a  new  trial,  it  is  urged  that 
the  court  erred  in  admitting  in  evidence  the  record  of  the 
proceedings  in  attachment,  inasmuch  as  the  appellant  was 
not  a  party  to  those  proceedings.  It  was  not  necessary  that 
the  appellant  should  have  been  a  party,  in  order  to  render 
the  evidence  competent.  He  was  not  known  to  be  a  nec- 
essary or  proper  party.  He  was  guilty  of  laches  in  not  giv- 
ing Parker  notice  that  he  held  the  notes,  whereby  the  mort- 
gage was  properly  foreclosed,  on  the  assumption  that  the 
original  payee  still  held  them. 

It  is  also  earnestly  insisted,  that  the  finding  of  the  court 
as  to  the  pon-residence  of  Uriah  D.  Sharts,  at  the  time  of 
the  institution  of  the  attachment  proceedings,  was  not  sus- 
tained by  the  evidence.  Without  stopping  to  consider  whether 
that  question  could  be  inquired  into  in  this  collateral  action, 
ve  remark  that  we  have  examined  the  evidence,  and,  while 
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it  was  conflicting,  it  is  clear  that  there  was  ervtsaee  in  sup- 
port of  the  finding  upon  that  point. 

There  was  no  valid  ground  for  either  the  motion  for  a  new 
trial  or  that  for  a  venire  de  novo;  and  what  we  have  said 
covers  the  substantial  merits  of  the  case. 

The  judgment  below  is  affirmed,  with  costs. 


»•» 


No.  5591. 

Trueblood,  Adm'r,  v.  Knox. 

Beplevin. — AcUon  on  Bond. — It  is  no  defence  to  an  action  on  a  repleyln 
bond,  that  the  amount  thereof  was  less  than  double  the  valne  of  the 
property  replevied,  although  such  defect  may  have  been  cause  for  a 
dismissa]  of  the  action  of  replevin  before  trial. 

SA3IE. — Estoppel,  —Penalty. — In  a  suit  upon  a  replevin  bond,  the  defendant 
is  estopped  from  setting  up  the  insufficiency  of  the  penalty  of  such  bond 
as  a  defence,  after  the  writ  of  replevin  had  been  issued  and  poesession 
of  the  property  obtained  upon  it. 

From  the  Vigo  Circuit  Court. 

R.  Dunnigan  and  8.  (7.  Sttmson^  for  appellant. 

NiBLACK,  J. — Lord  N.  Trueblood,  as  the  administrator 
of  the  estate  of  Leonard  Trueblood,  deceased,  commenced 
this  action,  before  a  justice  of  the  peace,  against  Thomas  E* 
Knox  and  Elias  O.  George,  upon  a  replevin  bond. 

There  was  no  appearance  to  the  action  by  George,  and  it 
is  not  shown  that  he  was  served  with  process.  Upon  an  ap- 
peal to  the  circuit  court  the  cause  was  tried  by  the  courts 
the  result  being  a  finding  and  judgment  for  the  defendant,. 
I^nox. 

Error  is  assigned  upon  the  overruling  of  the  appellant'^ 
motion  for  a  new  trial,  based  upon  the  alleged  insufficlencj 
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of  the  evidence  to  sustain  the  finding  of  the  court.     The  ev- 
idence,  as  to  some  points  in  the  case,  was  not  very  full  and 
satisfactory,  but  it  was  made  substantially  to  appear  that,  in 
February,  1875,  one  Lavina  Trueblood  brought  an  action  of 
replevin  against  the  appellant,  before  a  justice  of  the  peace, 
to  recover  the  possession  of  a  two-horse  wagon  and  a  double 
set  of  harness,  which  were  claimed  and  held  by  the  appel- 
lant, as  the  administrator  of  the  estate  of  the  said  Leonard 
Trueblood,  deceased ;  that,  in  order  to  obtain  the  issuance 
of  a  writ  for  the  possession  of  the  property,  Knox  and 
George  executed  the  bond  sued  on  in  this  action,  on  behalf 
of  the  said  Lavina ;  that,  upon  a  trial  before  the  justice,  the 
said  Lavina  recovered  a  judgment  for  the  possession  of  the 
property  sued  for  by  her ;  that,  soon  afterward,  Knox,  as 
the  agent  of  the  said  Lavina,  sold  the  wagon  and  harness  in 
controversy  to  one  Armstrong,  for  the  sum  of  fifty  dollars, 
and  that  the  wagon  and  hamess  were  taken  to  the  State  of 
of  Illinois ;  that,  after  the  property  had  been  thus  sold  to* 
Armstrong,  the  appellant  in  this  action  appealed  the  replevin 
suit  to  the  circuit  court,  where  afterward,  on  the  motion  of 
the  said  Lavina,  it  was  dismissed  without  a  trial  in  that  court. 
We  have  no  brief  from  the  appellee,  and  hence  no  ar- 
gument in  support  of  the  proceedings  below,  but  the  appel- 
lant informs  us  that  the  bond  in  suit  was  held  to  be  void, 
because  the  penalty  named  in  it  was  less  than  double  the 
value  of  the  property  the  return  of  which  it  was  jjiven  to 
secure.  Upon  the  authority  of  the  case  of  Deardorffy,  VU 
mer^  34  Ind.  353,  that  was  an  objection  to  the  bond  which 
the  defendant  in  the  replevin  suit  might  have  urged  as  a 
cause  for  the  dismissal  of  the  action  before  going  to  trial, 
but  it  by  no  means  follows  that  such  an  objection  could  be 
set  up  as  a  defence  in  a  suit  upon  the  bond.     On  the  con- 
trary,  upon  every  principle  of  fair  dealing  and  of  reciprocal 
obli<2ration,  the  appellee  was  precluded  from  setting  up  the' 
Insufficiency  of  the  penalty  of  the  bond  as  a  defence,  aftei^ 
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the  writ  of  replevin  had  been  issued,  and  the  possession  of  the 
property  obtained  upon  it.    Caffrey  v.  Dudgeon^  38  Ind.  512. 

We  are  of  the  opinion  that,  upon  the  evidence  adduced, 
the  finding  of  the  court  ought  to  have  been  for  the  appellant. 
Wiseman  v.  Lynn^  39  Ind.  250 ;  Tylei*  v.  BowluSy  54  Ind.  333. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


♦•♦ 


No.  7577. 

King  v.  Summitt  et  al. 

GuARAMTT. — ^A  verbal  guaranty  that  a  note  is  genuine  and  Its  maker 
liable  to  pay  it,  made  by  the  assignor  to  the  assignee  at  the  time  of  its 
assignment  and  deliveiy,  based  upon  a  sufficient  consideration,  is  a 
binding  and  valid  obligation. 

Sa&ie. — Statute  of  Frauds. — A  guaranty,  that  a  third  person  is  liable  upon 
a  note  executed  by  him,  is  not  a  promise  to  answer  for  the  debt  of 
another,  but  an  assurance  of  the  existence  of  certain  things. 

Same. — If  a  guaranty  contains  a  promise  to  pay  the  debt  of  A.,  the  aver- 
ment that  A.  was  a  minor  when  he  contracted  said  debt  will  take  the 
case  out  of  the  statute  of  frauds. 

From  the  Monroe  Circuit  Court. 

U.  K.  Mtllet'j  for  appellant. 

J.  W.  Btiskirk  and  H.  0.  Duncan^  for  appellees. 

Best,  C. — This  suit  was  brought  by  the  appellant  against 
the  appellees.  His  complaint  consisted  of  two  paragraphs. 
In  the  first  he  alleged  that  one  James  Hayden,  on  the  Itith 
day  of  July,  1875,  made  his  note  to  the  appellees  for  $125, 
and  that  they  endorsed  it  to  him  ;  that  at  the  time  said  Hay- 
den  made  said  note  he  was  a  minor,  and  was  not  liable  to 
pay  it ;  that  the  appellant,  in  ignorance  of  that  fact,  brought 
suit  upon  said  note  against  said  Hayden,  and  by  reason 
thereof  said  suit  was  unavailing. 
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In  the  amended  second  he  alleged  that  on  the  16th  day  of 
July,  1875,  one  James  Hayden  made  his  note  to  the  appel- 
lees for  $125,  and  they,  in  consideration  of  one  hundred  dol- 
lars to  them  paid  by  the  appellant,  sold  and  delivered  to  him 
said  no^e,  and  ^^  warranted  and  guaranteed  to  him  that  said 
note  was  valid  and  genuine,  and  that  said  James  Hayden, 
the  maker  thereof,  was  legally  liable  to  pay  it ;"  that,  at  the 
time  said  note  was  made,  said  James  Hayden  was  less  than 
twenty-one  years  of  age,  and  was  in  no  wise  liable  to  pay  it ; 
that  the  appellant,  in  ignorance  of  such  fact,  brought  suit 
upon  said  note  against  said  Hayden,  before  a  justice  of  the 
peace,  in  the  township  where  he  resided,  and  by  reason  of 
Buch  fact  such  suit  was  unavailinor. 

The  appellee  Christian  A.  Summitt  filed  a  general  plea 
of  tion  est  factum  to  the  first,  and  a  demurrer  for  want  of 
sufficient  facts  to  the  second,  paragraph  of  the  complaint. 

The  court  sustained  the  demurrer,  and  the  appellant  ex- 
cepted. The  appellant  thereupon  filed  a  demuiTer  to  the 
answer  of  Summitt,  which  was  overruled.  No  answer  was 
filed  by  Gillespie,  nor  any  step  taken  against  him.  The 
cause  was  submitted  to  the  couil  for  trial,  and  a  general 
finding  was  made  for  appellees.  The  appellant  moved  for  a 
neiv  trial,  because  the  decision  was  contrary  to  the  law,  and 
was  not  sustained  by  sufficient  evidence.  This  motion  was 
overruled,  and  appellant  excepted.  Final  judgment  was 
irendered  for  the  appellees. 

In  this  court  the  appellant  has  assigned  the  following 
^LS  error: 

1st.  The  court  erred  in  overruling  appellant's  demurrer 
*o  the  answer  of  appellees  to  the  first  paragraph  of  appel- 
lant's complaint ; 

2d.  The  court  eiTed  in  sustaining  appellees'  demuiTer  to 
-the  second  amended  paragraph  of  appellant's  complaint ; 

3d.  The  court  eiTed  in  overruling  appellant's  motion  for 
SL  new  trial. 
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The  failure  of  the  appellant  to  reserve  an  exception  to  the 
action  of  the  court  in  overruling  his  demurrer  to  the  answer 
of  appellees  is  a  sufficient  answer  to  the  first  assignment  of 
error. 

The  second  assignment  presents  the  question  whether  or 
not  a  verbal  guaranty  that  a  note  is  a  genuine  and  valid  one, 
and  its  maker  liable  to  pay  it,  made  by  the  assignor  to  the 
assignee  at  the  time  of  its  assignment  and  delivery,  based 
upon  a  sufficient  consideration,  is  a  valid  and  binding  obli- 
gation? The  appellees  insist  that  it  is  not,  for  the  reason 
that  it  is  in  contravention  of  the  Ist  section  of  the  statute 
of  frauds.  1  R.  S.  1876,  p.  503.  That  statute  provides 
"That  no  action  shall  be  brought  *  *  *  To  charge 
any  person,  upon  any  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another." 

It  will  be  observed  that  this  guaranty  is  not  in  terms  a 
special  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  another,  nor  can  it  be  construed,  as  we  believe,  to 
embrace  such  an  undeitaking.  It  does  not  purport  to  be  a 
promise  to  pay  the  debt  for  which  the  note  was  given,  nor 
a  promise  that  Hayden  himself  should  pay  it,  but  is  sim- 
ply a  guaranty  that  the  note  is  genuine,  and  that  Hayden  is 
bound  by  it ;  in  other  words,  that  Hayden  had  capacity  to 
make  it.  It  differs  entirely  from  a  promise  to  pay  the  debt. 
In  such  case,  if  the  promise  is  valid,  nothing  short  of  pay- 
ment amounts  to  a  compliance ;  whereas,  in  this  case,  if  the 
note  is  genuine,  and  Hayden  had  capacity  to  make  it,  the 
obligation  is  fulfilled  without  any  payment  at  all ;  indeed,  it 
is  not  broken. 

The  promise  to  answer  for  the  debt  of  another  is  an 
undertiiking  to  do  something  in  the  future  ;  whereas  a  guar- 
anty that  a  third  person  is  liable  upon  a  note  signed  by  him 
is  no  promise  at  all,  but  is  mther  an  assumnce  that  a  certain 
condition  of  things  exists.  A  breach  of  such  undertaking 
does  not  depend  upon  the  failui*e  of  the  guarantor  to  do 
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something  in  the  future,  but,  if  tlie  condition  does  not  exist, 
Ube  imiiftftftlring  is  todlian  Asaeoii  «s  aiade,  and  a  cause  of  ac-^ 
tioD  at  once  accrues,  whether  the  note  has  or  has  not  matured. 

Again,  there  must  be  a  debt  as  well  as  a  promise ;  and,  if 
in  this  case  there  was  no  debt,  the  undertaking  is  not  within 
the  statute.  It  is  aveiTed  that  Hayden  was  a  minor  when, 
he  executed  the  note,  and  that  he  was  not  liable  upon  it. 
The  demurrer  admits  this.     If  so,  was  there  any  debt? 

It  is  said  in  Browne  on  Statute  of  Frauds,  sec.  156,  that 
"the  liability  of  the  party  for  whom  a  guarantor  within  the 
statute  makes,  himself  answemble,  must  be  a  clear  and  as- 
certained legal  liability,  capable  of  being  enforced  against 
the  party  himself."  Thus,  if  the  party  be  a  minor  or  a  mar- 
ried  woman,  or  under  any  other  legal  disability  as  to  form- 
ing binding  contracts,  it  is  manifest  that  a  promise,  by  a 
third  person,  to  answer  for  him  or  her,  in  a  matter  within 
the  range  of  that  disability,  can  not  be  affected  by  the  stat- 
ute of  frauds. 

If  the  guaranty  in  this  case  contained  a  promise  to  pay 
the  debt  of  Hayden,  the  averment  that  he  was  a  minor  when 
be  executed  the  note  took  the  case  out  of  the  statute.  No^ 
other  objection  is  urged,  and  we  discover  none.  We  think 
the  court  erred  in  sustaining  the  appellees'  demurrer  to  this 
paragraph  of  the  complaint. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  is  hereby,  in  all 
things,  reversed,  at  costs  of  appellees,  with  instructions  to 
overrule  the  demun'er  to  the  second  paragraph  of  the  com- 
plaint. 
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tion  of  an  action  to  contest  the  validity  of  a  will,  that  the  testator  must 
have  died  in,  or  left  assets  in,  or  assets  of  the  estate  must  have  come 
*  into,  the  county  where  such  contest  is  made,  yet,  where  the  court  is 
one  of  general  jurisdiction,  like  the  circuit  court,  the  facts  which  give 
it  jurisdiction  of  the  subject  of  the  action  need  not  affirmatively  ap- 
pear on  the  face  of  the  complaint,  and  its  jurisdiction  will  be  presumed 
unless  the  contrary  appears. 

Same.— X«^a£e«.— Where  one  receives  a  legacy  under  a  will,  he  can  not 
contest  the  validity  of  the  will  without  restoring  the  legacy,  or  bringing 
the  money  into  court. 

SA^E.Satoppel, — Partition,  — Where  a  devisee  under  a  will  joins  in  a 
suit  for  partition  of  lands  devised  by  such  will,  claiming  an  interest 
therein  as  devisee,  and  is  defeated  in  such  suit,  he  is  not  thereby  es- 
topped to  afterward  contest  the  validity  of  such  will  on  account  of  the 
mental  unsoundness  of  the  testator,  if,  at  the  time  of  the  proceedings  In 
partition,  he  had  no  notice  of  the  mental  unsoundness  of  the  testator  at 
the  time  of  the  execution  of  the  will. 

From  the  Hamilton  Circuit  Court. 

J.  W.  JEvanSy  R.  R.  Stephenson^  T,  J,  Kane  and  T.  P. 
Davis ^  for  appellants. 

Z>.  MosSy  Z>.  V.  Burns  and  C.  3.  Denny ^  for  appellee. 

WoRDEN,  J. — ^This  was  an  action  by  Samuel  Templeton, 
as  the  guardian  of  William  S.  and  Rosa  M.  Templeton,  mi- 
nors, and  grandchildren  of  John  Lee,  deceased,  against  the 
appellants,  to  contest  and  set  aside  the  supposed  last  will 
and  testament  of  the  said  John  Lee,  on  the  ground  of  the 
mental  unsoundness  of  the  testator. 

By  the  will  in  question,  the  testator  made  the  following 
disposition  of  his  property,  viz.  : 

"I  give  and  bequeath  to  my  wife,  Elizabeth  Jane  Lee,  all 
the  household  goods  of  which  I  may  be  in  possession  at  the 
time  of  my  death,  to  be  held  and  used  by  her  during  her 
lifetime,  and,  at  her  death,  to  be  sold  and  divided  equally 
amongst  my  children.  The  balance  of  the  personal  prop- 
erty to  be  sold  and  divided  so  as  to  make  all  the  children 
equal,  including  whatever  amount  any  of  them  have  hereto- 
fore received. 

**I  give  to  my  said  wife,  during  her  lifetime,  the  use  of 
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the  dwelling-house,  orchard  and  garden  ;  also  the  annual  &am 
of  four  hundred  dollars,  for  her  own  use  and  boarding  the 
two  minor  children,  Cynthia  Lee  and  Francis  M.  Lee,  until 
they  shall  become  of  age,  to  be  paid  out  of  the  proceeds  of 
the  farm. 

^'Also,  to  Cynthia  Lee  and  Francis  M.  Lee,  the  annual  sum 
of  seventy-five  dollars  each,  for  the  purpose  of  clothing  and 
schooling  until  they  shall  become  of  age,  to  be  paid  out  of 
the  proceeds  of  the  farm.  The  real  estate  to  be  divided 
equally  between  all  the  children,  after  the  payment  of  the 
legacies  aforesaid. 

•*I  further  give  and  bequeath  to  my  said  wife  one  cow, 
and  the  use  of  sufficient  pasture  to  keep  her." 
The  defendants  answered  as  follows : 
*'A11  the  defendants  in  the  above  cause,  for  answer  to  the 
complaint,  say : 
•'1st.     That  they  deny  each  allegation  contained  therein. 
"2d.     For  a  second  and  further  answer  to  the  complaint 
said  defendants  say,  that  at  the  May  term,  1877,  of  this 
court,  the  plaintiff  and  all  the  defendants  to  this  suit,  except 
Joseph  Lee  and  Madison  Lee,  filed  a  petition  for  partition 
against  said  Joseph  and  Madison  Lee,  which  petition  is  in 
the  words  and  figures  following,  to  wit  : 
**  *State  of  Indiana,  Hamilton  county ,  ss. : 
•*  ^Elizabeth  J.  Zee,  Melissa  Abgar^  Peter  Abgar^  Sarah 
A.  Foland^  Matilda  J.  Zee,  Letois  M.  Poland y  Cynthia 
Lee  {by  Jacob  ZeUei%  he^*  guardian) y  Prancis  M.  Lee  {by 
Elizabeth  iee,  his  guardian) ^  William  3.  Templeton  and 
Rosa  May  Templeton  {by  Samuel  Templeton j  their  guardian 
in  fact) 9  petitioners y  v.  Joseph  Lee  and  Madison  iee,  cfe- 
fenda  nts.     Petition  for  partition . 

*•  *In  the  Hamilton  Circuit  Court. 

To  the  Hon.  Hervey  Craven^  sole  Judge  of  said  Court: 
'Your  petitioners  would  represent  and  show  to  your  Hon- 
or that,  on  the  —  day  of ,  one  John  Lee  departed  this  life 
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tei^tate,  the  owner  in  fee-simple  of  the  following  described 
real  estate,  to  wit:'  "  Describing  the  real  estate. 

**  *That  said  John  Lee  left  surviving  him,  as  his  only  heirs 
and  devisees,  said  Elizabeth  J.  Lee,  his  widow,  said  peti- 
tioners, Melissa  Abgar,  intermarried  with  Peter  Abgar, 
Sarah  A.  Foland,  intermarried  with  Andrew  J.  Poland,  Ma- 
tilda J.  Poland,  interiharried  with  Lewis  M.  Poland,  Cynthia 
Lee  and  Prancis  M.  Lee,  and  said  defendants,  Joseph  Lee 
and  Madison  Lee,  his  children,  and  said  petitioners,  William 
S.  Templeton  and  Rosa  May  Templeton,  his  grandchildren, 
the  children  of  Hannah  Templeton,  his  daughter,  deceased; 
that,  by  the  terms  of  his  last  will,  a  copy  of  which  is  filed 
herewith  as  part  hereof,  said  John  Lee  devised  to  his  said 
widow,  Elizabeth  J.  Lee,  the  use,  possession  and  occupmicy 
of  the  dwelling-house  and  orchard  on  said  real  estate,  and 
the  use  of  sufficient  pasture  thereon  to  keep  one  cow,  and 
also  the  annual  sum  of  four  hundred  dollars,  all  for  and 
during  her  natural  life ;  that,  by  the  terms  of  said  will,  he 
also  devised  to  each  of  the  said  petitioners,  Cynthia  Lee  and 
Prancis  M.  Lee,  the  annual  sum  of  seventy-five  dollai*s  until 
they  shall  arrive  at  their  full  age,  said  legacies  aforesaid  to 
be  paid  out  of  said  real  estate  aforesaid ;  that  he  also,  by 
the  terms  of  his  said  will,  devised  to  each  of  his  said  chil- 
dren, namely,  Melissa  Abgar,  Sarah  A.  Poland,  Matilda  J. 
Poland,  Cynthia  Lee,  Prancis  M.  Lee,  Joseph  Lee  and  Madi- 
son Lee,  and  to  said  WiUiam  8,  Templeton  and  liosa  May 
Templeton  jointly ^  the  undivided  one-eighth  part  in  value 
of  said  real  estate  aforesaid,  subject  to  the  legacies  men- 
tioned in  said  will ;  that  the  said  Hannah  Templeton,  the 
mother  of  said  William  S.  Templeton  and  Rosa  May  Tem- 
pleton, and  the  daughter  of  said  testator,  departed  this  life 
on  the  30th  day  of  November,  1872,  leaving  the  said  William 
S.,  four,  and  the  said  Rosa  May,  two  years  of  age,  her  only 
xihildren. 

Immediately  after  her  death,  the  said  testator,  then  be- 
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ing  in  full  life,  took  her  said  children  to  his  own  house  and 
made  them  members  of  his  family,  where  they  continued  to 
reside  up  to  the  time  of  the  making  of  said  will  and  his 
death.    And  from  the  time  said  testator  took  said  orphans 
into  his  family  as  aforesaid,  up  to  said  time  of  his  death,  he 
called  them  * 'children,"  and  in  every  way  recognized  them  as 
his  children,  occupying  the  place  and  entitled  to  all  the  rights 
of  their  deceased  mother.   And  the  petitioners  aver  that  said 
testator,  at  the  time  of  the  execution  of  said  will,  understood 
and  believed  that  the  term  ''children,"  as  used  by  him  in  said 
will,  embraced  the  said  William  S.  and  Rosa  May,  as  well  as 
the  surviving  children  of  his  body.   And  the  petitioners  fur- 
ther aver  that  the  said  testator,  during  this  [his]  lifetime, 
and  at  the  time  he  caused  said  will  to  be  drafted,  and  when 
he  executed  the  same,  had  no  intention  of  disinheriting  the 
said  William  S.  and  Rosa  May.   On  the  contrary,  by  the  use 
of  the  term  "children,"  wherever  it  occurs  in  said  will,  he, 
said  testator,  intended  to  and  did  include  and  embrace  them, 
said  orphans,  as  legatees,  and  he  intended  thereby  to  devise 
to  them  an  equal  share  with  each  of  his  surviving  children. 
"'And  the  petitioners  further  aver,  that  the  omission  by 
said  testator  to  use  some  term  more  definite  than  the  general 
term  "children"  in  said  will,  for  the  purpose  of  designating 
the  said  William  S.  and  Rosa  May  as  legatees  as  aforesaid, 
occuned  solely  in  consequence  of  said  understanding  and 
belief  of  said  testator,  existing  at  the  time  of  the  execution 
of  said  will  as  aforesaid^  that  said  term  "children,"  as  used 
in  said  will,  embraced  them  as  well  a^  his  said  surviving: 
children,  and  not  otherwise ;   that  said   defendant  Joseph 
Lee  holds  his  said  interest  in  said  real  estate  subject  to  an 
advancement  of  $1,000,  and  that  said  defendant  Madison 
Lee  holds  his  said  interest  in  said  real  estate  subject  to  an 
advancenDcnt  of  $180,  made  to  them  and  each  of  them  re- 
spectively as  aforesaid  by  their  said  father,  John  Lee,  dur- 
ing his  lifetime ;  that,  by  virtue  of  the  premises  aforesaid, 
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said  petitioners  and  defendants  herein  are  now  the  owners 
in  fee  simple  of  said  real  estate  aforesaid,  as  tenants  in  com- 
mon in  the  proportion  hereinbefore  named.  Your  petition- 
ers being  desirous  of  having  and  holding  their  said  respec- 
tive interests  in  said  real  estate  aforesaid  in  severalty,  ask  the 
court  that  partition  thereof  be  made  in  pursuance  of  the  stat- 
ute in  such  cases  made  and  provided ;  that  if  partition  thereof 
can  not  be  made  without  damage  to  the  owners  thereof,  that 
the  same  be  sold  and  the  proceeds  thereof  divided  among  the 
parties  entitled  thereto ;  that  said  legacies  and  annuities  in 
favor  of  said  petitioners,  Elizabeth  J.  Lee,  Cynthia  A.  Lee 
and  Francis  M.  Lee,  herein  referred  to,  be  declared  a  lien 
on  said  real  estate  afoi'esaid  in  favor  of  the  parties  entitled 
thereto  respectively,  and  that  partition  thereof  be  made  sub- 
ject thereto  as  aforesaid,  the  court  and  commissioners  ap- 
pointed to  make  such  partition  take  into  consideration  the 
advancements  made  to  said  defendants  and  each  of  them  as 
aforesaid,  and  that  said  mistake  aforesaid  be  corrected. 

**  *And  the  petitioners  ask  for  all  other  proper  relief. 

"  'D.  Moss  and  Kane  &  Davis,  attorneys. 

*'  *Filed  February  8th,  1877.  J.  R,  Gray.' 

"That  said  will  was  at  the  time  duly  probated. 

**Thereupon  the  defendants  Joseph  and  Madison  (Lee) 
answered  said  complaint,  admitting  all  the  allegations  therein 
except  so  much  of  said  complaint  as  set  up  a  cause  of  action 
in  the  plaintiffs,  William  S.  and  Rosa  May  Templeton,  which 
they  denied,  and  upon  the  issues  thus  formed  said  cause  was 
submitted  to  a  jury  for  trial,  and  from  the  special  findings 
of  the  jury  in  said  cause  the  court  adjudged  and  decreed 
that  the  plaintiffs,  William  S.  and  Rosa  May  Templeton, 
had  no  right,  title  or  interest  in  and  to  said  real  estate,  but 
that  the  same  was,  by  the  terms  of  said  will  of  said  John 
Lee,  deceased,  divided  [devised]  to  said  testatoi'S,  said  sur- 
viving children,  subject  to  the  legacies  and  bequests  therein 
contained;  and  the   court  thereupon   awarded  a  decree  of 
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partition  of  said  land,  and  appointed  commissioners  to  divide 
the  same. 

^^That  said  commissioners  thereupon  divided  said  land^ 
setting  off  to  each  of  said  surviving  children  of  said  testator 
oue*seventh  pai*t  in  value,  subject  to  said  legacies  mentioned 
in  said  will,  and  reserving  to  the  widow  her  riorht  to  the 
dwelling-house,  orchard  and  garden  during  her  life,  and 
made  I'eport  thereof  to  this  court  at  said  May  term,  which 
report  was  in  all  things  approved,  and  said  commissioners 
were  discharged,  and  final  judgment  of  partition  rendered 
therein  by  said  court.  And  the  defendants  aver,  that  from 
^id  decree  of  this  court,  awarding  partition  of  said  lands 
and  the  report  of  said  commissioners,  and  the  approval 
thereof  by  the  court,  no  appeal  has  been  taken,  but  that  the 
same  is  now  in  full  force  and  effect. 

"And  these  defendants  now  aver  and  show  to  the  court 
that  the  plaintiffs,  by  their  said  complaint,  by  the  issues 
therein  made,  the  trial  of  said  issues  in  this  couit  and  Iho 
final  judgment  therein  rendered,  thereby  claimed  under  said 
will  and  thereby  accepted,  ratified  and  confirmed  and  admit- 
ted of  record  the  validity  of  said  will,  and  the  competency 
of  said  testator  to  make  the  same ;  that  these  defendants 
placed  full  faith  and  reliance  upon  the  validity  of  said  will 
so  admitted  of  record  as  aforesaid,  and  pursued  [prosecuted] 
the  issue  so  made  to  final  judgment  as  aforesaid,  and  in 
doing  so  incurred  large  expenses  for  the  costs  of  said  suit, 
and  for  attorneys*  fees  in  conducting  the  same,  to  wit,  the 
sum  of  five  hundred  dollars,  and,  in  pursuance  of  the  said 
final  judgment  of  partition  awarded  by  the  court,  took  pos- 
session of  their  respective  interests  in  said  land  so  set  off  to 
them  under  said  partition  proceedings,  and  made  valuable 
and  lasting  improvements  thereon.  And  the  defendant 
Elizabeth  J.  Lee,  as  the  widow  of  said  testator,  elected  to 
take  under  the  provisions  of  said  will,  and  has  been  receiv- 
ing the  legacies  and  bequests  therein  specified,  from  her  co- 
Vol.  73.— 21 
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defendants,  ever  since  said  real  estate  was  so  divided  in  said 
paitition  suit ;  and  the  defendants  have  each  been  paying 
the  minor  children  of  said  testator  the  legacy  of  $75.00  so 
bequeathed  to  them  by  said  testator.  Wherefore  the  de- 
fendants say  that,  by  reason  of  the  premises,  the  plaintiffs  in 
this  suit  are  precluded  and  estopped  from  ever  attacking  or 
questioning  the  validity  of  said  last  will  and  testament  of 
said  John  Lee,  deceased.  And  they  demand  judgment  for 
costs,  and  all  other  proper  relief." 

A  demurrer  for  want  of  sufficient  facts,  to  the  second  par- 
agraph of  answer,  was  sustained,  and  exception  taken.  Such 
further  proceedings  were  had  as  that  it  was, adjudged  that 
the  testator,  John  Lee,  at  the  time  of  the  execution  of  the 
supposed  will,  was  not  of  sound  mind,  and  the  will  and  pro- 
bate thereof  were  revoked,  vacated  and  set  aside. 

The  errors  assigned  are  : 

1st.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ;  and, 

2d.  That  the  couit  erred  in  sustaining  the  demurrer  to 
the  second  paragraph  of  answer. 

The  objection  urged  to  the  complaint  is,  that  it  does  not 
show  that  the  court  below  had  jurisdiction  over  the  subject 
of  the  action  ;  in  other  words,  that  the  testator,  at  the  time 
of  his  death,  was  a  resident  of  Hamilton  county,  or  that 
there  was  any  part  of  his  estate  in  that  county  ;  and,  to  this 
poiut,  the  cases'of  Sutherland  \,  Hankina^  56  Ind.  343,  and 
Hams  V.  Harris^  61  Ind.  117,  are  cited.  The  question  in- 
volved has  been  more  recently  before  this  court,  in  the  case 
of  Kinnaman  v.  Kinnaman^  71  Ind.  417. 

In  that  case  it  was  said :  ''The  fii*st  ground  of  the  motion 
to  dismiss  was,  as  has  been  seen,  that  there  was  no  proper 
complaint  on  file.  The  question  has  been  discussed  by 
counsel  on  both  sides,  whether  the  complaint  was  not  radi- 
cally defective  in  not  showing  that  the  court  had  jurisdiction 
over  the  subject  of  the  action.      In  the  case  of  Tlionias  v. 
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Wood,  61  Ind.  132,  137,  it  was  held,  that,  in  order  to  give 
the  court  jurisdiction  to  contest  the  validity  of  a  will,  the 
testator  must  have  died  in,  or  left  assets  in,  or  that  assets  of 
the  estate  must  have  come  into,  the  county  where  the  contest 
is  carried  on.  In  that  case,  as  in  the  present," '  (and  as  in  the 
case  now  before  us,)  "the  complaint  was  silent  as  to  any  of 
these  jurisdictional  facts.  It  showed  nothing  on  the  subject 
one  way  or  the  other ;  but  the  evidence  showed  the  jurisdiction, 
and  this  was  held  to  be  sufficient  to  uphold  the  proceedings. 

** Doubtless,  if  ^  complaint  should  show  affirmatively  that 
the  court  had  no  jurisdiction  of  the  subject  of  the  action,  it 
would  not  be  error  to  dismiss  the  proceedings.  But  where 
the  court  is  one  of  general  jurisdiction,  like  the  circuit 
court,  the  facts  which  give  it  jurisdiction  of  the  subject  of 
the  action  need  not  affiimatively  appear  on  the  face  of  the 
complaint .  It"  ( the  jurisdiction  )'  *  will  be  presumed ,  unless 
the  contrary  appear.  The  ruling  in  the  case  above  cited  must 
rest  on  this  principle  ;  for,  if  it  were  essential  that  the  facts 
giving  the  court  jurisdiction  should  affirmatively  appear  on  the 
face  of  the  complaint,  the  evidence  could  not  aid  the  defect. 

"The  proposition  above  stated  is  fully  sustained  by  the  fol- 
lowing authorities."  (Here  authorities  are  cited,  not  neces- 
sary to  be  repeated.)  "There  was  nothing  in  the  first  rea- 
son assigned  for  the  dismissal  of  the  proceedings."  The 
objection  to  the  complaint  can  not  be  maintained. 

We  come  to  the  second  paragraph  of  answer.  It  seems 
to  us  that  the  paragraph  was  bad,  and  that  the  demurrer  to 
it  was  con*ectly  sustained.  The  following  is  a  statement  of 
the  ground  on  which  it  is  claimed  by  the  appellants  that  the 
demurrer  should  have  been  overruled:  "The  appellees, 
having  attempted  to  procure  partition  of  the  lands  of  John 
Lee,  deceased,  claiming  an  interest  therein  as  devisees  under 
the  will,  and  being  defeated  in  that  action,  and  the  appel- 
lants having  acquired  vested  rights,  and  having  invested 
money  on  the  strength  of  their  respective  titles  acquired  in 
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said  partition  proceedings,  are  estopped  to  deny  the  validity 
of  said  will.  The  appellees,  having  elected  to  claim  under 
the  will,  although  minors,  are  confined  to  the  remedy  to 
which  they  first  resorted.  They  can  not  blow  both  hot  and 
cold.  It  is  either  the  will  of  John  Lee,  or  it  is  not.  The 
appellees,  having  elected  to  say  that  it  was  his  will,  claiming^ 
rights  under  it  as  devisees,  are  precluded  from  controverting 
its  validity." 

It  may  be  conceded  that,  a  person,  wIk)  has  received  a  leg* 
acy  under  a  ^vill,  can  not  contest  the  validity  of  the  will, 
without  restoring  the  legacy,  or  bringing  the  money  into 
court.   Holt  V.  Riccy  54  N.  H.  398  ;  S.  C,  20  Am.  Rep.  138. 

The  wards  of  the  appellee,  by  their  guardian,  joined  in  the 
partition  suit,  seeking  a  poition  of  the  land  under  the  will, 
but  in  this  they  were  defeated ;  they  obtained  nothing ; 
hence,  they  have  nothing  to  restore.  If  they  are  estopped 
to  contest  the  will,  it  is  simply  because  they  elected  to  claim 
a  part  of  the  land  under  it,  and  joined  in  the  partition  suit. 
The  doctrine  of  estoppel  by  election  is  thus  stilted  by  a 
writer  on  the  subject : 

**A  party  can  not  occupy  inconsistent  positions  ;  and  where 
one  has  an  election  between  several  inconsistent  courses  of 
action,  he  will  be  confined  to  that  which  he  first  adopts. 
Any  decisive  act  of  the  party,  done  with  knowledge  of  his 
rights  and  of  the  fact,  determines  his  election  and  works  an 
estoppel."     Bigelow  Estoppel,  503. 

It  is  thus  seen,  according  to  this  elementary  authority, 
that,  to  work  an  estoppel  by  an  election  between  inconsistent 
positions,  the  party  sought  to  be  estopped  must  have  a  knowl- 
edge of  the  facts.  Another  elementary  writer  on  the  sub- 
ject, speaking  of  estoppels  of  this  character,  uses  the  follow- 
ing emphatic  language;  **But  the  estoppel  is  not  created 
unless  the  acts  or  declarations  constituting  it  are  plainly 
inconsistent  with  the  rights  which  they  are  alleged  to  have 
baiTed,  and  were  made   with  full   knowleds:e  of  its  exist- 
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ence."  Herman  Estoppel,  sec.  475.  This  is  in  accordance 
ivith  the  case  of  Rodeiinund  v.  Clarke  46  N.  Y.  354,  a  case  that 
seems  to  be  relied  upon  by  counsel  for  the  appellants.  There 
the  court  said:  "Where  there  exists  an  election  between 
inconsistent  remedies,  the  party  is  confined  to  the  remedy 
-which  he  fii*st  prefers  and  adopts.  The  remedies  are  not 
concurrent,  and  the  choice  between  them  being  once  made, 
the  right  to  follow  the  other  is  forever  gone.  (Moms  v. 
Hex/ord^  18  N.  Y.  552. )  Any  decisive  act  of  the  party,  with 
knowledge  of  his  rights  and  of  the  fact,  determines  his  elec- 
tion in  the  case  of  conflicting  and  inconsistent  remedies." 
An  application  of  the  doctrine  thus  laid  down,  to  the  case 
before  us,  shows  that  the  paragraph  in  question  was  insuffi- 
cient, for  the  reason,  if  for  no  other,  that  it  does  not  show 
that  either  the  plaintiff  or  his  wards,  at  the  time  of  the  pro- 
ceedings in  ^the  partition  suit,  had  any  notice  of  the  mental 
unsoundness  of  the  testator,  at  the  time  of  the  execution  of 
the  will,  and  its  consequent  invalidity.  Without  such  notice 
it  is  clear,  on  the  authorities,  and  on  general  principles  in  re- 
spect to  estoppels  in  pais,  that  the  proceedings  in  partition 
can  not  estop  the  appellee,  on  behalf  of  his  wards,  to  con- 
test the  validity  of  the  will.  See  Fletcher  v.  Holmes^  25 
Ind.  458. 

The  judgment  below  is  affirmed,  with  costs. 


♦•» 
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2*BOMissORY  Note. — Principal  and  Surety. — Forgery. — ^When  the  name  of 
one  of  two  or  more  obligors  in  a  bond,  note  or  other  writing  obligatory 
lias  been  forged,  the  other  co-obligor,  though  a  surety  oniy,  and  though 
lie  cigned  in  the  belief  that  the  forged  name  was  genuine,  is  neverthe- 
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'  less  bound,  if  the  payee  or  obligee  accepted  the  instrument  without 
notice  of  the  forgery. 

SxiAf^.— Principal  and  Agent, — ^Where  a  creditor  sends  a  note  either  in 
blank  or  filled  up,  as  to  the  amount  thereof,  to  his  debtor,  with  a  re- 
quest that  he  get  secunty  thereon,  the  debtor  does  not  thereby  become 
the  agent  of  the  creditor  for  the  purpose  of  procuring  sucli  security. 

Practice. — Modified  Instruction. — Becord, — Bill  of  Exceptions. — Where 
the  words  modifying  an  instruction  are  excepted  to,  but  the  exception 
is  neither  signed  nor  authenticated  by  court  or  counsel,  the  modifica- 
tion is  not  properly  made  a  part  of  the  record,  on  appeal  to  the  Su- 
preme Court,  without  a  bill  of  exceptions. 

From  the  Madison  Circuit  Court. 

H.  R.  Stephenson^  for  appellants. 
W.  Garvevy  for  appellee. 

Woods,  J. — Suit  by  the  appellee,  against  the  appellants 
and  Isaac  N.  Poe,  begun  in  Hamilton  county  and  taken  by 
change  of  venue  to  Madison  county.  The  appellants  denied 
the  execution  of  the  note,  and  filed  other  special  pleas,  the 
nature  of  which  will  become  apparent  as  we  proceed.  Error 
is  assigned  only  upon  the  overruling  of  the  motion  for  a  new 
trial,  and  the  counsel  for  the  appellants  insists  only  upon  er- 
rors claimed  to  **  arise  out  of  the  instructions  given  and 
refused." 

The  following  are  the  instructions  complained  of  : 
"1st.  This  action  is  brought  by  the  plaintiff  on  two  joint 
promissoiy  notes,  claimed  to  have  been  issued  jointly  by 
all  the  defendants,  to  the  plaintiff.  The  defendant  Poe 
makes  no  defence.  The  defendant  Helms  claims  that  he 
never  executed  the  notes  in  suit,  that  is,  he  never  signed 
them  himself,  nor  authorized  any  one  to  sign  them  for  him, 
and  that  he  never  affirmed  or  ratified  the  signature  after  it 
was  so  placed  to  said  notes,  in  any  manner  whatever.  The 
other  defendant,  Cardwell,  claims  that  his  co-defendant 
Helms'  name  or  signature  was  feloniously  placed  to  said 
notes,  by  some  person  not  known  to  them,  that  is,  the 
name  of  said  Helms  was  forged  to  said*  notes,  and  that,  as 
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the  notes  were  therefore  void  as  to  Helms,  he,  Cardwell, 
was  also  released  by  said  forgery,  and  the  plaintiff  ought 
not  to  recover  against  him,  as  the  name  of  Helms  was  on 
ivhen  he  signed.  The  said  defendants  also  filed  a  joint  an- 
swer, setting  up  that  the  plaintiff  procured  both  of  said  de- 
fendants to  execute  the  notes  through  fraud ;  that  the  notes 
^were  presented  in  blank,  and  so  signed,  with  the  agreement 
that  they  be  filled  up  for  certain  sums,  when  the  plaintiff, 
after  the  signatures  were  obtained,  filled  the  blanks  with 
different  and  greater  sums  than  were  agi*eed  upon,  and  put 
a  false  date  to  said  notes,  making  them  mature  sooner  than 
by  the  agreement  they  were  to  fall  due.  Now,  if  these  or 
any  one  of  the  material  facts  in  this  joint  answer  be  proven 
true  by  a  preponderance  of  the  evidence,  you  should  find  for 
the  said  defendants;  otherwise  you  should  find  for  the 
plaintiff,  unless  you  fuither  find  that  Helms'  name  to  the 
notes  was  forged,  and  that  he  never  executed  said  notes, 
then  he  is  not  bound,  and  you  should  find  for  him,  and  for 
the  plaintiff  as  against  the  other  defendants,  if  she  has 
proven,  by  a  preponderance  of  all  the  testimony,  that  the 
notes  were  executed  by  the  other  defendants,  as  alleged  in 
her  complaint. 

**2d.  The  notes  in  suit,  being  joint  notes  executed  by  sev- 
eral parties,  one  of  the  names  thereon  being  forged,  they 
would  be  void  as  to  the  person  whose  name  was  forged,  but 
valid  as  to  the  other  makers,  unless  at  the  time  she  accepted 
said  notes  the  plaintiff  had  knowledge  of  the  forgery,  or  in 
some  way  participated  in  the  fraud  of  wrongfully  obtaining 
the  said  signature ;  but,  if  you  find  that  the  plaintiff  received 
and  accepted  said  notes  in  good  faith  and  without  any  knowl- 
edge or  information  that  any  of  the  signatures  were  not 
genuine  or  false,  being  innocent  of  any  wrong,  the  law  pro- 
tects her,  and  you  should  find  for  the  plaintiff  against  those 
who  did  sign  the  notes. 

**3d.    Where  several  persons   execute  a  joint  note,  anci 
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it  is  delivei'ed  to  and  received  by  the  payee  in  good  faith, 
the  parties  who  signed  are  not  discharged  because  the  name 
of  one  is  forged  to  such  note,  and  it  makes  no  diffei'ence 
whether  the  forged  name  stands  first  or  last  on  such  note, 
for  the  law  implies  an  assertion  on  the  part  of  each  who 
signs,  that  all  the  names  preceding  his  arc  genuine,  for  it  is 
not  to  be  pi'esumed  that  a  man  would  affix  his  name  to  a 
note  when  the  prior  names  were  forged ;  and,  if  one  of  two 
innocent  persons  have  to  lose  by  the  wrong  of  a  thii*d,  the 
law  places  the  loss  on  the  party  who  had  the  opportunity  to 
avoid  the  wrong  and  did  not  do  it,  as  every  one  ought  to 
know  when  he  signs  a  note  with  other  signatures  thei'eon, 
that  all  are  genuine,  and,  failing  to  do  so,  is  guilty  of  neg- 
lect, and  must  bear  the  consequences ;  and  if  you  find  from 
the  evidence  in  this  case,  that  such  were  the  facts  as  to  said 
defendant  Cardwell,  he  is  liable,  and  you  should  find  against 
him  on  said  issue. 

"4th,  Where  sui'eties  sign  a  note,  with  an  agreement  that 
other  persons  shall  sign  the  same  before  it  is  delivered,  and 
the  note  is  delivered  without  being  signed  by  such  other  per- 
sons, it  will  still  be  binding  on  such  as  sign  it,  unless  the 
payee  of  the  note  is  a  party  to  the  agreement.  .  Hence,  if 
you  should  find  that  the  notes  in  suit  were  signed  by  the  de- 
fendants Helms  and  Cardwell,  under  an  agreement  with  the 
principal  that  other  persons  should  sign  the  said  note  before 
it  should  be  delivered,  and  that  it  was  delivered  without  such 
other  signatures,  to  the  principal  in  the  notes,  and  the  plain- 
tiff knew  nothing  of  such  agi*eement,  and  was  no  party  there- 
to, then  it  could  not  bind  the  pl^ntiff,  and  your  verdict 
should  be  for  the  plaintiff." 

The  appellants  also  excepted  to  the  refusal  of  the  court  to 
give  the  following  instructions : 

**5th.  If  you  believe  from  the  evidence  that  Isaac  S.  Poe 
signed  the  defendant  Helms'  name  to  the  notes. sued  on, 
without  the  consent  of  Helm.s,  then  you  should  fiud  for  both 
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the  defendants,  unless  the  defendant  Cardwell  signed  the 
notes  knowing  that  Helms'  name  was  forged. 

"7th.  And  if  these  notes  were  signed  by  Poe  in  the  name 
of  Helms,  without  such  proper  authority  from  Helms,  then 
you  should  find  for  both  Helms  and  Cardwell,  if  Cardwell 
signed  in  the  honest  belief  that  the  signatui'e  of.  Helms  was 
genuine. 

"8tli.  And  if  the  notes  in  suit  were  sent  by  the  plaintiff, 
either  filled  up  or  not  filled  up,  as  to  the  amount  of  the  same, 
to  the  defendant  Poe  with  a  request  by  the  plaintiff  for  Poe 
to  get  security  on  them,  then,  for  the  puri)ose  of  obtaining 
such  security,  the  said  Po'e,  was  the  agent  of  the  plaintiff, 
and  the  plaintiff  can  reap  no  benefit  by  the  fraudulent  act  or 
forgery  of  said  Poe." 

Verdict  and  judgment  against  both  appellants. 

The  court  committed  no  error  in  reference  to  these  in- 
structions, either  in  giving  or  in  refusing. 

The  doctrine  of  the  instructions  given  is  exin*essed  in  the 
following  proposition,  namely:  When  the  name  of  one  of 
two  or  more  obligors  in  a  bond,  note,  or  other  writing  ob- 
Mgatory,  has  been  forged,  the  supposed  co-obligor,  though 
a  surety  only,  and  though  he  signed  in  the  belief  that  the 
forged  name  was  genuine,  is  nevertheless  bound,  if  the  payee 
or  obligee  accepted  the  instrument  without  notice  of  the  forg- 
ery. This  doctrine  is  supported  either  directly  or  in  prin- 
ciple by  the  following  authorities :  Veazie  v.  Willis ^  6  Gray, 
90;  The  York  County  M.  F.  Lis.  Co.  v.  Brooks^  3  Am. 
Law  Reg.  N.  S.  399  (Me.)  ;  Franklin  Bank  v.  Stevens^  39 
Me.  532;  Sioner  v.  Millikin,  85  111.  218;  SeUei^y.  Brock, 
3  Ohio  St.  302  ;  Bigelow  v.  Comegys,  5  Ohio  St.  256  ;  Hagar 
V.  Mounts,  .3  Blackf .  57  ;  Barter  v.  Moore,  5  Blackf .  367  ; 
Carry.  Moo7'e,  2  Ind.  602 ;  The  State,  ex  rel,  v.  Van  Pelt, 
1  Ind.  304 ;  Deardorffw.  Foresman,  24  Ind.  481 ;  Tlie  State, 
ex  rel.,  v.  Peppei^  31  Ind.  76  ;  Craig  v.  Uobbs,  44  Ind.  363 ; 
Brandt  Suretyship,  sec.  358. 
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The  appellants  insist  on  a  contrary  doctrine,  relying 
mainly  for  authoritative  support  upon  the  case  of  Seely  v. 
Tfte  People,  27  111.  173.  That  case  goes  fully  to  the 
extent  claimed  for  it,  but  it  was  confessedly  decided  with* 
out  citation  or  knowledge  of  any  supporting  authority,  and 
has  recently  been  expressly  overruled  by  the  case  of  Stoner 
V.  Millikin,  siipray  which,  besides  a  citation  of  adjudicated 
cases,  is  supported  by  reasons  much  more  satisfactory  and 
conclusive. 

Counsel  have  refen'ed  us  to  the  remarks  of  Judge  Red- 
field,  in  3  Am.  L.  Reg.  N.  S.  p.  404,  in  a  note  to  Insur- 
ance Company  v.  Brooks,  «(/>ra,* wherein  he  says:  '*We 
confess  to  a  strong  inclination,  in  questions  affecting  special- 
ties and  simple  contracts  not  negotiable,  to  favor  the  English 
rule.  It  seems  to  us  that  too  many  of  the  American  tases, 
in  striving  to  require  good  faith  and  diligence  of  the  obligor 
or  promisor,  have  quite  too  much  overlooked  the  corresjjond- 
ing  obligations  on  the  part  of  the  obligee.  We  can  see  no 
good  reason  why  the  obligee,  who,  in  accepting  the  bond, 
trusts  to  the  representations  of  the  principal  obligor  as  to  the 
execution  of  the  instrument  by  the  othei*s,  who  ai-e  known  to 
stand  as  mere  sureties,  should  be  any  more  entitled  to  screen 
himself  from  the  consequences  of  those  representations  prov- 
ing false,  than  should  the  obligor.  The  true  rule  in  such  case 
seems  to  be  that  each  party  may  stand  upon  the  facts  of  (lie 
case,  unless  he  has  been  guilty  of  fraudulent  misconduct. 
This  is  certainly  the  present  English  rule  upon  the  subject, 
and  the  one  which  we  believe  will  ultimately  prevail  in  this 
country." 

The  English  cases  cited  can  hardly  be  said  to  go  so  far. 
But,  suppose  it  be  gi'anted  that  each  party  may  stand  on  the 
facts  of  the  case,  what  meaning  shall  we  attach  to  the 
phrase,  and  what  consequences  must  follow?  More  can 
hardly  be  intended  than  that,  in  the  absence  of  fraudulent 
conduct  or  intent  on  his  part,  the  suretj'  who  signs  after  a 
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for€:ed  name  shall  be  deemed  to  have  been  no  moi'e  and  no- 
less  careless  than  the  obligee  who  accepts  the  paper  with  the 
forsred  name  thereon,  and  neither  shall  be  deemed  to  have 
owed  any  duty  to  the  other  to  detect  and  expose  the  false 
.signature.  In  other  words,  they  stand,  on  the  facts  of  the 
case,  alike  deceived  and  alike  blameless  or  in  fault.  Wliat 
are  the  consequences  as  to  their  rights  under  the  contract? 
Shall  the  surety  be  discharged,  and  the  obligee  get  nothing? 
It  will  not  do  to  say  that  the  consideration  on  which  the 
surety  signed  has  failed  in  any  part.  The  consideration  as- 
to  him,  as  well  as  the  principal  debtor,  moved  from  the  cred- 
itor, and  is  in  no  degree  diminished.  But,  if  we  confound 
consideration  with  motive  or  inducement,  it  still  may  not  be 
said  to  have  wholly  failed,  because,  in  the  language  of  Judge 
Redfield,  in  note  to  JSeeli/  v.  The  People^  2  Am.  L.  Reg. 
N.  S.  346,  '*he  is  supposed  to  have  assumed  the  obligation,, 
in  part,  at  least,  upon  the  credit  of  the  party  for  whom  he 
became  surety,"  and  can  not  have  relied  on  his  supposed 
co-obligor  for  more  than  a  contributive  share  of  the  liability. 

The  plain  solution  of  the  question,  in  accordance  with 
legal  principles  and  natural  justice,  is  that  the  parties  will 
be  left  in  the  predicament  into  which  they  have  voluntarily 
come,  and  neither  being  able  to  claim  that  he  was  misled  or 
deceived  by  the  other,  their  contract  will  be  enforced  as  they 
made  it.  There  is  no  equity  in  the  case  which  can  interrupt, 
the  course  of  the  law. 

There  is  nothing  in  the  claim  of  counsel,  that  Poe  was  the 
agent  of  the  plaintiff  in  procuring  the  execution  of  the  notes 
in  suit;  and  that,  therefore,  the  second  instruction  given 
was  wrong,  and  that  the  eighth  one  requested  should  have 
been  given.  It  is  not  true,  as  is  assumed,  that  if  a  creditor 
sends  notes,  ''either  filled  up  or  not  filled  up  as  to  the  amount 
of  the  same,"  to  his  debtor,  with  a  request  that  he  get  secu- 
rity on  them,  the  debtor  becomes,  for  the  puq)ose  of  getting^ 
the  security,  the  agent  of  the  creditor.     This  is  too  plain  to 
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admit  of  argument.  No  authority  is  cited  in  support  of  the 
position  advanced,  and  we  deem  it  quite  improbable  that 
there  is  any. 

It  is  claimed  that  the  court  erred  in  modifying  the  ninth 
instruction  requested  on  behalf  of  the  appelhints.  We  give 
enough  of  the  instruction  to  show  the  point :  *'If  Helms,  on 
the  fii*st  trial  of  this  cause,  testified  that  he  believed  his  sig- 
nature to  the  notes  was  genuine,  in  the  mistaken  belief  that 
the  notes  in  suit  were  the  first  set  of  notes  sent  by  Poe  to 
the  plaintiff,  and  on  that  trial  there  was  no  testimony  given 
by  Poe  or  others  disclosing  the  fact  that  the  plaintiff  claimed 
to  have  had  two  sets  of  notes  with  Helms'  signature  to  them, 
then  such  testimony  by  Helms  should  (not  impair  his  testi- 
mony now  in  denying  the  genuineness  of  his  signature. )"  In- 
stead of  the  words  in  pai'enthesis,  it  is  claimed  that  the  court 
inserted  and  gave  the  following,  viz. :  *'be  considered  by  you 
in  determining  whether  Helms'  testimony,  as  then  given, 
was  in  conflict  with  his  present  testimony." 

If  the  question  were  properly  before  us  we  would  not  hes- 
itate in  approving  the  action  of  the  court  in  this  i-espect.  It 
is  proper  generally,  that  the  court  instruct  a  juiy  that  they 
may  consider  a  fact  or  an  item  or  items  of  evidence  in  deter- 
mining a  question  to  which  the  fact  or  evidence  is  pertinent ; 
but,  as  a  general  rule,  it  is  not  proper  for  the  court  to  in- 
struct what  the  evidence  or  any  part  of  it  proves.  That  is  to 
be  determined  by  the  jury.    Canada  v.  Curry ^  antej  p.  246. 

The  question,  however,  is  not  in  the  record.  The  325th 
section  of  the  code  provides  that  '*A  party  excepting  to  the 
giving  of  instructions,  or  the  refusal  thereof,  shall  not  be 
required  to  file  a  formal  bill  of  exceptions ;  but  it  shall  be 
sufficient  to  write  at  the  close  of  each  instruction,  'refused 
and  excepted  to,'  or  'given  and  excepted  to,'  which  shall  be 
«igned  by  the  party  or  his  attorney."  This  provision  does 
not  in  tcnns  apply  to  exceptions  taken  to  the  modification  of 
instructions,  and  it  is  not  clear  but  the  better  interpretation 
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would  require  a  bill  of  exceptions,  in  order  to  save  any  ques* 
tion  in  reference  to  such  inodificutions.  However,  in  the 
cases  of  Patterson  v.  TTte  Indianapolis y  etc, ,  Plank  Road  Co, , 
56  Ind.  20,  and  Wallace  v.  Goff,  71  Ind.  292,  it  is  indicated 
that  it  will  be  deemed  enough  to  write  at  the  close  of  the 
modification  the  words,  * 'Modification  given  and  excepted 
to,"  signed  by  the  appellants  or  their  attorneys.  But  the 
words  which  it  is  claimed  were  inseited  and  excepted  to  in 
the  case  at  bar  are  not  signed  or  authenticated  either  by  the 
court  or  attonieys.  ' 

We  find  no  eiTor  in  the  record.     The  judgment  of  tho 
circuit  court  is  therefore  iiffirmed,  with  costs. 


^•» 


No.  7041. 
FoUTY  ET  AL.  V,  MORRISON  ET  AL. 

Partition. — Sale  of  Property  Free  from  Mortgage  and  Judgment  Liens. — 
Transfer  of  Liens  to  Proceeds  of  Sale, — In  a  suit  for  partition  of  real  es- 
tate, the  court  ordered  the  propertj'  to  be  sold,  and  the  proceeds  of  such 
sale,  after  payment  of  costs,  be  paid  into  court,  subject  to  the  further 
order  of  the  court  and  the  rights  of  the  mortgage  and  judgment  credit- 
ors in  and  to  the  same. 

Sehh  that  such  order  must  be  construed  to  mean  that  the  commissioner 
should  sell  the  land  free  from  the  mortgage  and  judgment  liens,  and  that 
such  liens  should  be  transfen-ed  to  and  satisfied  from  the  proceeds  of 
such  sale  as  the  court  might  thereafter  direct. 

T^hactice,— Questions  Reserved,— Statute  Construed.— VjniSiev  sections  347 
and  34S  of  the  code,  only  questions  of  law  decided  by  the  trial  court 
can  be  reserved  for  appeal  to  the  Supreme  Court. 

Same.— Bi7?  of  Exceptions  Must  Contain  all  the  Evidence.— The  Supreme 
Court  will  not  reverse  a  judgment  upon  any  question  as  to  the  weight 
or  sufficiency  of  the  evidence,  where  the  bill  of  exceptions  fails  to  show 
that  it  contains  all  the  evidence  produced  at  the  trial. 

From  the  Shelby  Circuit  Court. 
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T,  B.  Adams  and  L.  T,  Miche)iei'<,  for  appellants. 
iV.  B.  Benyman  and  H.  C.  Morrison^  for  appellees. 

HowK,  C.  J. — Oh  the  23d  day  of  November,  1875,  Nancy 
Fouty  and  Thomas  J.  Fouty,  her  husband,  filed  their  com- 
I)laint  in  partition,  against  Evaline  Fouty  and  others,  in  the 
•court  below  ;  in  which  complaint  they  alleged,  in  substance, 
that  the  plaintiff  Nancy  Fouty  was  the  owner  in  fee  simple 
of  the  undivided  two-fifteenths  of  the  real  estate  therein  de- 
scribed, in  Shelby  county,  Indiana ;  that  the  defendant  Eva- 
line  Fouty  was  the  owner  in  fee  simple  of  the  undivided 
one-third  of  said  real  estate ;  and  that  the  defendants  Jane 
Fouty,  Emily  Shadley,  Mary  E.  Fout}^  and  Amos  Fouty, 
were  each  the  owner  in  fee  simple  of  the  undivided  two- 
fifteenths  of  said  real  estate.     Wherefore,  etc. 

Afterward,  on  the  6th  day  of  March,  1876,  Martha  Ripple, 
John  Ripple,  George  Ripple,  Martha  E.  Phillips  and  Pleasant 
Howlett,  upon  their  own  application,  wei-e  made  defendants 
to  the  action,  on  the  ground  that  they  jointly  were  the  own- 
ers in  fee  simple  of  the  undivided  one-fifth  part  of  the  real 
estate  in  controversy ;  and  they  filed  their  answer  and  cross 
complaint,  asserting  their  title  to  and  interest  in  said  real 
estate,  alleging  that  the  same  was  not  susceptible  of  divi- 
sion without  damage  to  the  parties,  and  praying  for  the  sale 
thereof  by  a  commissioner,  under  the  order  of  the  court. 
On  the  26th  day  of  October,  1876,  the  original  defendants 
to  the  action,  having  each  been  duly  summoned  to  answer 
the  original  complaint,  were  severally  called  and  each  made 
default. 

On  the  6th  day  of  Januaiy,  1877,  the  cause,  being  at  issue, 
''by  agreement  of  the  parties,"  was  submitted  to  the  court 
for  trial  and  judgment;  and  a  finding  was  made,  that  the 
plaintiff  Nancy  Fouty,  and  the  defendants  named  in  her 
complaint,  and  the  said  cross  complainants  were  the  owners 
in  fee  simple,  as  tenants  in  common,  of  said  real  estate,  set- 
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ting  out  their  respective  interests  therein  ;  that  the  said  Nancy 
Fouty' s  interest  in  said  realty  was  discharged  from  the  lien 
of  a  certain  mortgage  to  one  Lydia  A.  Randall ;  that  the 
interests  of  said  Martha  Ripple  and  the  other  new  defendants 
were  free  from  any  incumbmnce  on  the  realty,  except  the 
taxes  thereon  ;  and  that  the  said  real  estate  was  not  suscepti- 
ble of  division  without  material  injury  to  the  owners  thereof. 
Thereupon  judgment  was  rendered  for  the  sale  of  said  real 
estate,  prescribing  the  notice,  terms,  etc.,  of  such  sale,  and 
appointing  one  John  R.  Sedgwick  a  commissioner  to  make 
such  sale,  and  directing  that  the  proceeds  of  such  sale,  after 
the  payment  of  just  costs  and  expenses,  should  be  paid 
into  court  by  said  commissioner,  * 'subject  to  the  further  or- 
der of  the  court,  and  the  rights  of  the  mortgage  and  judg- 
ment creditoi*s  of  the  parties  in  and  to  the  same." 

Afterward,  on  July  7th,  1877,  the  said  Sedgwick,  commis- 
sioner, made  his  written  report,  duly  verified,  that,  pursuant 
to  said  order  of  sale,  he  had,  on  that  day,  offered  and  sold  at 
public  auction  the  said  real  estate,  in  fee  simple,  to  the  said 
George  C.  Momson  for  the  sum  of  $2,133.60,  that  being  the 
highest  and  best  bid  made  therefor,  and  two-thirds  of  the 
appraised  value  thereof ;  of  which  sum  said  Morrison  had 
paid  $711.20  in  cash,  and  for  the  residue  had  given  his  two 
notes  in  equal  sums,  with  approved  security,  and  payable 
respectively  with  interest  in  nine  and  eighteen  months  from 
day  of  sale ;  that  before  his  said  sale  the  said  Morrison  had 
purchased  the  said  real  estate  at  a  tax  sale  by  the  county 
treasurer,  for  delinquent  taxes  thereon  ;  and  that  out  of  the 
cash  payment  of  $711.20  he  had  allowed  and  paid  the  said 
Morrison,  in  the  redemption  of  said  realty  from  said  tax  sale, 
the  amount  due  thereon,  to  wit,  the  sum  of  $182.72,  leaving 
a  balance  of  $528.48  of  the  cash  payment  in  his  hands. 

On  said  7th  day  of  July,  1877,  the  said  George  C.  Morri- 
son filed  his  verified  petition  in  said  cause,  representing  that 
he  had  become  the  purchaser  of  said  real  estate,  at  the  com- 
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missioner's  sale  thereof,  under^the  order  of  the  court;  that, 
by  said  order  and  the  terms  of  said  sale,  all  existing  liens  on 
said  real  estate  were  to  be  paid  out  of  the  proceeds  of  the 
sale  thereof ;  and  he  asked  the  court  to  reform  its  oi-der  so 
that  the  commissioner  might  be  directed  and  required  to  pay, 
out  of  the  proceeds  of  the  sale  of  said  real  estate,  the  liens 
thereon  in  the  order  in  which  they  occurred,  fii'st  discharg- 
ing the  prior  liens ;  that  he  should  then  apply  the  said  Nancy 
Fouty's  share  of  the  money  in  his  hands  as  commissioner, 
on  the  note  and  mortgage  of  Love  and  Conner,  and  of  Hord 
and  Blair ;  that  the  said  commissioner  should  be  directed  to 
apply  the  moneys  in  his  hands,  belonging  to  all  the  other 
parties  to  the  suit,  except  the  heirs  of  Henry  Ripple,  de- 
ceased, on  the  note  and  mortgage  of  Lydia  Randall ;  and 
that  the  couit  direct  the  payment  of  all  existing  liens  on  said 
real  estate. 

Thereupon  the  court  approved,  i*atified  and  confiimed 
the  sale  of  said  real  estate  to  said  Morrison  by  said  com- 
missioner ;  and  the  court  granted  the  prayer  of  said  Morri- 
son's petition,  and,  pursuant  thereto,  required  and  directed 
the  commissioner,  out  of  the  proceeds  of  said  sale,  to  pay 
off  and  satisfy  all  existing  liens  on  said  real  estate. 

Afterward,  on  October  1st,  1877,  all  the  parties  to  th<> 
original  action,  plaintiffs  and  defendants,  appeared  by  coun- 
sel and  filed  their  written  motion,  forceilain  reasons  therein 
stated  and  verified,  to  vacate  the  order  of  the  court  confirm- 
ing the  commissioner's  report  of  sale,  and  to  direct  him  to 
correct  his  report  of  sale,  and  to  charge  himself  therein 
with  one-third  of  the  purchase-money  of  said  real  estate, 
and  to  vacate,  set  aside  and  annul  the  order  of  the  court  re- 
quiring the  said  commissioner  to  payoff  and  discharge  said 
mortgage  and  other  liens,  and  for  all  other  proper  relief. 
The  other  parties  to  this  action,  the  commisisioner  Sedgwick, 
and  the  purchaser  Morrison,  appeared  and  filed  affidavits  in 
response  to  said  motion  of   the  appellants,  who  also  filed 
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ftdditioiml  affidavits  in  support  of  their  motion.  Upon  the 
teuring  of  this  motion,  it  was  overruled  by  the  court,  and 
to  this  ruling  the  appellants  excepted  ;  and  thereupon  they 
moved  the  court  for  a  new  trial  of  the  matters  arising  under 
^aid  motion,  and,  said  motion  for  a  ne\v  trial  having  also 
been  overruled,  they  also  excepted  to  this  decision.  The 
appellants  then  prayed  an  appeal  from  the  trial  court  to 
this  court,  **upon  a  reservation  of  the  questions  of  law, 
decided  hy  the  court,  in  oveiTuling  the  motion  to  vacate, 
etc.,  as  aforesaid,  which  appeal  is  granted ;  and  thereupon 
the  parties  aforesaid  notify  the  court  that  they  intend  to 
take  the  questions  of  law  aforesaid  to  the  said  Supreme 
Court,  upon  a  bill  of  exceptions  only,  showing  said  ruling 
and  decision  and  so  much  of  the  record  hereof  and  the 
statement  of  the  court,  as  will  enable  the  said  Supreme 
Court  to  apprehend  the  questions  involved." 

The  follo^ving  decisions  of  the  circuit  court  have  been  as- 
signed as  errors,  by  the  appellants,  in  this  court : 

1.  The  circuit  court  erred  in  overruling  the  appellants' 
motion  to  vacate  the  order  confirming  the  commissioner's 
report  of  sale,  etc. ;  and, 

2.  The  court  eri'ed  in  overruling  their  motion  for  a  new 
trial. 

The  questions  presented  in  this  case  for  the  decision  of 
this  court  seem  to  us  to  arise  under  the  first  of  these  alWed 

o 

errors,  and  we  deem  it  necessary  to  a  clear  understanding 
of  those  questions,  and  of  our  decision  thereof,  that  we 
should  set  out  the  substance  of  the  appellants'  written  mo- 
tion for  the  vacation  of  the  order  confirming  the  commis- 
sioner's report  of  sale. 

In  their  motion  the  appellants  showed  to  the  court  that, 
on  July  7th,  1877,  the  commissioner  appointed  by  the  court 
to  sell  the  real  estate,  of  which  i)artition  was  praj^ed  for  in 
this  cause,  sold  said  realty  at  public  auction  to  George  C. 

Morrison,  on  the  following  terms,  to  wit :    One-third  of  the 
Vol.  73.-22 
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purchase-money  in  cash  and  the  residue  in  two  equal  pay- 
ments, at  nine  and  eighteen  months'  credit,  the  purchaser 
giving  his  notes  therefor,  with  sufficient  personal  surety, 
waiving  valuation  laws  and  bearing  six  per  cent,  interest 
from  the  day  of  sale ;  that  the  said  sale  was  not  made  to 
.said  Morrison  upon  any  other  terms  or  conditions  whatsoever ; 
that  at  said  sale  there  was  no  waiTanty  made  by  siiid  com- 
missioner of  a  clear  and  indefeasible  title  to  said  land,  free 
and  discharged  of  all  liens  or  incumbrances  thereon ;  that, 
after  making  said  sale,  the  commissioner  made  his  rei)ort 
^hereof  to  the  court,  in  which  report,  mistaking  the  law  and 
his  duties  in  the  premises,  among  other  things  he  showed 
that  said  purchaser  had,  before  that  time,  bought  said  I'eal 
estate  at  a  tax  sale,  from  the  treasurer  of  Shelby  county,  for 
delinquent  taxes  thereon,  and  had  paid  therefor  at  such  sale 
the  sum  of  $182.72,  and  that  he,  the  commissioner,  had  de- 
ducted said  sum  from  the  cash  to  be  paid  by  said  Momson 
to  him  on  his  sale  of  said  realty ;  and  the  appellants  averred 
that  such  a  disposition  of  the  proceeds  of  said  sale  was  in 
violation  of  the  law  and  contrary  to  the  rights  of  the  parties 
to  this  action,  and  that  the  commissioner  bad  asked  the 
court  to  approve  and  confirm  his  said  report.     And  the  ap- 
pellants further  showed  the  court  that  the  said  sale  occuri-ed 
on  the  7th  day  of  Juljs  1877,  just  at  the  hour  of  the  adjourn- 
ment of  the  court  for  its  May  term,  1877,  on  the  last  day  of 
said  tenn  ;  that  said  report,  though  puq^orting  to  have  been 
made  on  that  dav,  in  fact  was  not  made  until  afterward, 
and  after  the  said  term  had  expired  by  limitation  of  law; 
that  after  the  expiration  of  said  term,  and  after  the  making 
of  said  report  of  sale,  the  said  Morrison  filed  a  petition  for 
the  reformation  of  an  order  of  the  court  previously  made, 
which  petition  pur[)orts  to  have  been  made  on  the  day  of 
said  sale ;  that  the  appellants  were  not  present  when  siiid 
report  of  sale  and  petition  were  filed,  and  that  they  had  no 
knowledge  thereof  nor  of  their  contents  until  long  after- 
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ward,  and  that  at  no  time  had  they  consented  thereto,  or 
to  the  prayers  and  demands  thereof ;  that  after  the  expira- 
tion of  said  term,  and  the  filing  of  said  report  and  petition, 
the  record  was  made  up  and  signed,  and  said  report  con- 
firmed and  said  petition  granted,  as  of  the  last  day  of  said 
term,  of  which  the  appellants  had  no  knowledge  until  after- 
ward, and  to  which  they  did  not  consent ;  that,  upon  grant- 
ing said  petition,  the  court  ordered  and  directed  the  com- 
missioner, after  the  payment  of  costs  and  expenses,  to  apply 
the  balance  of  Nancy  Fouty's  interest  in  the  payment  of 
certain  liens  therein  named,  and  out  of  the  residue  of  the 
interests  of  all  the  pai*ties,  except  the  interests  of  Nancy 
Fouty  and  of  the  Ripple  heira,  he  should  apply  a  sufficient 
amount  to  the  payment  of  certain  mortgages  and  other  liens 
therein  mentioned ;  and  the  appellants  aven-ed  that  the  said 
Mon*ison  bought  said  real  estate  subject  to  all  mortgages 
and  judgment  liens  thereon,  and  not  otherwise,  and  that  the 
order  of  the  court,  in  confirming  the  report  as  to  the  deduc- 
tion of  the  delinquent  taxes  from  the  purchase-money,  and 
the  order  of  the  court  directing  the  commissioner  to  pay  off 
and  discharge  the  aforesaid  liens,  were  illegal  and  contrary 
to  the  rights  of  the  appellants. 

Upon  the  facts  alleged,  they  moved  the  court  to  set  aside 
the  order  confirming  the  report  of  sale,  and  the  order  di- 
recting the  commissioner  to  pay  off  the  existing  liens  on  the 
realty,  out  of  the  proceeds  of  the  sale  thereof. 

It  will  be  observed  that,  in  this  motion,  the  appellants 
have  found  no  fault  with,  and  made  no  objection  to,  any 
l)art  or  portion  of  the  interlocutory  judgment  and  order  of 
the  court,  in  this  case,  providing  for  the  sale  of  the  real  es- 
tate in  oontrovei'sy,  upon  the  ground  that  it  was  not  suscep- 
tible of  division  without  damage  to  the  owners,  and  appoint- 
ing a  commissioner  to  make  such  sale.  It  follows,  therefore, 
that  the  interlocutory  judgment  and  order  of  the  court  must 
he  regarded,  in  the  consideration  and  determination  of  the 
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questions  presented  for  decision,  as  having  been  agreed  to 
and  accepted,  in  all  its  provisions,  by  the  appellants  as  well  as 
the  appellees,  and  as  free  from  mistake  or  eiTor  of  any  khid. 
In  the  closing  sentence  of  the  interlocutory  judgment  and 
order  of  the  court,  in  this  case,  it  was  provided  as  follows; 
'*And  it  is  further  ordered,  adjudged  and  decreed  by  the 
couil,  that  the  proceeds  of  said  sale,  after  payment  of  juet 
costs  and  expense  herein,  be  paid  by  said  commissioner  into 
couil,  subject  to  the  further  order  of  the  court,  and  the 
rights  of  the  mortgage  and  judgment  creditors  of  the  (larties 
in  and  to  the  same." 

It  seems  to  us  that  there  is  very  little  i-oom,  if  any,  for 
doubt  in  regard  to  the  actual  meaning  and  intention  of  the 
court  in  the  language,  just  quoted,  of  its  interlocutory  judg- 
ment and  order  in  this  case.  It  was  certainly  intended  by 
the  couil  that  the  commissioner  should  sell  the  lands  in  con- 
troversy free  from  the  liens  thereon  *'of  the  mortgage  and 
judgment  creditors  of  the  parties,"  that  the  proceeds  of 
such  sale,  after  deducting  therefrom  just  costs  and  exi>enses, 
should  be  paid  by  said  commissioner  into  court,  subject  to 
the  liens  of  such  mortgage  and  judgment  creditors,  to  be  paid 
and  satisfied,  under  '•the  further  order  of  the  court,"  out 
of  the  proceeds  of  sale,  and  that  the  said  liens  of  said  cred^ 
itors,  on  the  real  estate,  should  be  transferred  to  the  pro- 
ceeds of  the  sale  thereof,  when  so  paid  into  court.  This,  we 
think,  is  a  fair  construction  of  the  language  quoted  from  the 
interlocutory  judgment  and  order  of  the  court  in  this  case ; 
and  to  this  judgment  and  order  the  appellants,  as  we  have 
seen,  did  not  object  nor  except  at  the  time  they  were  rendered 
and  made,  nor  did  they  ask,  in  their  motion  now  under  con- 
sidenition,  that  the  same  might  be  set  aside  and  vacated. 
The  only  apparent  difference  between  the  interlocutory 
judgment  and  order  of  the  court,  as  we  construe  its  provi- 
sions, and  the  order  made  after  the  sale  of  the  real  estate, 
which  the  appellants  moved  the  court  to  vacate  and  set  aside. 
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is  that,  m  the  later  order,  the  commissioner  was  authorized 
and  directed  to  pay  the  moitgiige  arid  judgment  creditors  of 
the  parties,  out  of  the  moneys  received  by  him  from  the  sale 
of  the  real  estate  ;  while,  under  the  hiterlocutory  judgment 
and  order,  he  had  been  directed  to  pay  the  proceeds  of  such 
sale  into  court,  '*  subject  to  the  further  order  of  the  court, 
and  the  rights  of  the  mortgage  and  judgment  creditoi*s  of 
the  parties  in  and  to  the  same/' 

It  seems  to  us,  therefore,  that  the  court  intended  to  or- 
der, and  did  order,  the  real  estate  to  be  sold,  free  from  the 
liens  thereon  of  the  mortgage  and  judgment  creditors  of  the 
parties  to  the  action,  and  that  such  liens  should  be  paid  off 
and  satisfied,  out  of  the  proceeds  of  such  sale,  under  the 
further  order  of  the  court. 

It  will  be  seen,  however,  from  our  statement  of  this  case, 
that  the  appellants  have  appealed  to  this  court  '*upon  a  res- 
ei-vation  of  the  questions  of  law,  decided  by  the  court,  in 
overruling  the  motion  to  vacate,  etc.,"  the  order  confii*ming 
the  report  of  sale,  and  the  order  directing  the  commissioner 
to  pay  off  the  existing  liens  on  the  realty,  out  of  the  pro- 
ceeds of  the  sale  thereof.     Such  an  appeal  is  authorized, 
governed  and  controlled  by  the  provisions  of  sections  347 
and  348  of  the  code.     2  R.  S.  1876,  p.  177.     Under  these 
sections  of  the  code  it  is  clear,  we  think,  that  only  questions 
of  law,  decided  by  the  trial  court,  can  be  reserved  and 
brought,  by  appeal,  to  this  court.     Here  lies  the  difficulty, 
as  it  seems  to  us,  with  the  qiiestions  reserved  by  the  appel- 
lants in  the  case  at  bar.  The  questions  decided  by  the  court, 
*'in  overruling  the  motion  to  vacate,"  etc.,  were  questions 
•of  fact  rather  than  of  law,  as  is  apparent  on  the  face  of  the 
motion,  the  substance  of  which  we  have  heretofore  given. 
The  motion  was  founded  upon,  and  supported  by,  divei*s 
affidavits,  and  the  allegations  of  facts  in  these  affidavits  were 
Diet  and  controverted  in  and  by  certain  counter  affidavits. 
The  fundamental  question  presented  in  the  appellants'  mo- 
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tion  was  this :  Was  the  real  estate  in  controversv  to  be  sold, 
or  was  it  in  fact  sold,  under  the  order  of  the  court,  subject 
to  all  existing  liens  thereon?  Surely,  this  was  a  question  of 
fact  and  not  of  law,  dependent  for  its  proper  answer  upon 
the  terms  of  the  order  of  the  court,  under  which  the  sale 
was  to  be  and  was  made.  We  have  already  considered  and 
construed  the  terms  of  the  interlocutory  oi'der  and  judgment 
of  the  court,  lind  we  are  clearly  of  the  opinion  that  the  court 
intended  to  order,  and,  in  legal  effect,  did  order,  that  the 
real  estate  should  be  sold,  free  from  all  existing  liens  there- 
on, and  that  the  proceeds  of  such  sale,  after  the  payment  of 
just  costs  and  expenses,  should  be  paid  into  couit  by  the 
commissioner,  **subject  to  the  further  order  of  the  court, 
and  the  rights  of  the  mortgage  and  judgment  creditors  of 
the  parties  in  and  to  the  same." 

If  the  trial  court,  upon  the  hearing  of  the  appellants'^ ver- 
ified motion  to  vacate,  had  found  the  facts  alleged  therein  to 
be  true,  questions  of  law  would  have  arisen  thereon  which 
might  very  properly  have  been  reserved  and  brought  to  this 
court,  by  an  appeal,  under  the  provisions  of  said  sections 
347  and  348  of  the  code.  But  the  recoi'd  of  this  cause  con- 
tains no  finding  by  the  court  of  the  truth  of  the  facts  al- 
leged in  said  motion,  and  we  can  not  assume  them  to  be 
true  ;  on  the  contrary,  as  the  case  comes  before  this  court, 
we  would  be  bound  to  assume  that  the  alleged  facts  were  not 
true,  if  such  assumption  were  necessary  to  the  affirmance  of 
the  judgment  below.  We  are  led  to  the  conclusion  that  no 
questions  of  law  have  been  reserved  in  the  recorf  now  Imj- 
forc  us,  and  that,  for  this  reason,  the  fii*st  alleged  error  pre- 
sents no  such  question  for  our  decision.  Stai'ry  v.  Wvv- 
ninffy  7  Ind.  311;  Garver  \.  Daubenapeck^  22  Ind.  238; 
Love  v.  Carpenter^  30  Ind.  284  ;  Bissellv.  Wei't^  35  Ind.  54. 

In  their  motion  for  a  new  trial  of  the  questions  arising- 
under  their  motion  to  vacate,  etc.,  the  appellants  assigned 
the  following  causes  therefor : 
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1.  The  decision  of  the  courts  in  oveiTuling  said  motion,  ' 
was  contraiy  to  the  evidence  introduced  thereon  ; 

2.  Said  decision  was  not  sustained  by  said  evidence ; 

3.  The  decision  was  contrary  to  the  affidavits  read  in  evi- 
dence on  the  hearing  of  said  motion ; 

4.  The  decision  was  not  sustained  by  the  affidavits  read 
in  evidence  on  the  hearing  of  said  motion ; 

5.  The  decision  was  not  sustained  by  the  record  of  thi^ 
cause ;  and, 

6.  The  decision  was  contrary  to  law. 

We  are  of  the  opinion  that  no  question  is  presented  for 
the  decision  of  this  court  by  the  supposed  error  of  the  trial 
court  in  overruling  the  appellants'  motion  for  a  new  trial  of 
their  motion  to  vacate.  The  bill  of  exceptions  fails  to  show 
that  it  contained  all  the  evidence  introduced  by  the  parties 
oa  the  trial  or  hearing  of  the  appellants'  motion  to  vacate. 
In  such  a  case  it  may  be  regarded  as  settled  that  this  court 
will  not  reverse  a  judgment  upon  any  questions  dependent 
for  their  decision  upon  the  weight  or  sufficiency  of  the  evi- 
dence ;  and  these  are  the  only  questions  presented  by  the 
appellants'  motion  for  a  new  trial  in  this  case.  liailsback  v. 
Grev€j  58  Ind.  72 ;  Brownlee  v.  Hare^  64  Ind.  311 ;  Ham" 
mon  V.  jSextoHy  69  Ind.  37. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affiimed,  at  the  appellants'  costs. 


»•» 


No.  7119. 

Miller  v.  Albertson  et  al. 

Harrisd  WowAV.—  ContracL'— Specific  Petformance. — Heal  Estate, — 
Prior  to  the  net  of  March  25th,  1879,  concerning  married  women^  Acts 
1879,  p.  160,  a  inai'ried  woman  could  not  bind  hei*self  in  any  way  by  an 
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executor}'  contract  for  the  sale  of  real  estate,  and  a  specific  peif  ormaace 
thei^eof  can  not  be  eiifoi'ced  against  her  heirs. 

From  the  Montgomery  Circuit  Court. 

S.  C.  Willson  and  L.  B.  Willson^  for  appellant. 
W.  P.  Binlton  and  M.  W.  Bi'uner^  for  ap|>e]lees. 

NiBLACK,  J. — ^This  was  an  action  for  a  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate.    The  plaintiffs, 
Oliver  Albertson,  Ellen  Albertson  and  Maiy  Ellen  Albeitson, 
averred  in  their  complaint,  that  in  September,  1857,  the  said 
Oliver  Albertson  and  one  William  Albertson  jointly  pur- 
chased of  Thomas  D.  Elliott  and  Sarah  Ann  Elliott  certain 
lands  in  Montgomery  county,  of  this  State,  for  the  sum  of 
three  hundred  dollars ;  that  the  said  Thomas  D.  Elliott,  at 
the  time,  executed  to  the  said  Oliver  Albeitson  and  William 
Albertson  a  title  bond  obligating  himself  to  make  a  quit- 
claim deed  to  said  lands,  to  the  obligees,  on  or  before  the 
S5th  day  of  December,  1858,  which  bond  was  filed  with  the 
complaint ;  that  the  purchase  of  said  lands  was  also  made 
with  the  said  Sarah  Ann  Elliott,  who  was  the  wife  of  the  said 
Thomas  D.  Elliott,  and  with  her  full  knowledge  and  con- 
sent ;  that  it  was  the  understanding  of  all  the  parties  that 
she  was  a  party  to  such  contract  of  sale,  and  that  she  did 
not  sign  the  title  bond  by  reason  of  neglect  and  of  sickness, 
with   which   she   became   afflicted ;    that  the  said  William 
Albertson,  on  the  7th  day  of  Januaiy,  1859,  died  intestate, 
leaving  the  said  Ellen  Albertson  as  his  widow,  and  the  said 
Mary  Ellen  Albertson,  as  his  daughter,  surviving  him  ;  that 
on  the  2d  day  of  February,  1864,  the  said  Sarah  Ann  Elliott 
also  died  intestate,  leaving  James  Elliott  and  Elizabeth  A. 
Elliott,  who  were  minors  under  the  age  of  twenty-one  years, 
surviving  her,  and  without  having  conveyed,  or  having  made 
any  provision  for  the  conveyance  of,  said  lands  in  accord- 
ance with  her  said  contract  for  the  sale  thereof ;    that  the 
UsaA  Thomas  D.  Elliott,  though  often  requested,  hud  never 
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<*onveyed  such  lands  as  he  had  obligated  bimself  to  do  by 
his  said  title  bond ;  that  the  said  Oliver  Albertson  and 
William  Albertson  had  taken  possession  of  the  lands  so  pur- 
chased by  them,  under  their  contract  of  purchase,  and  had 
made  valuable*  and  lasting  improvements  thereon,  and  had 
Also  fully  paid  the  purchase-money  therefor. 

James  Elliott  and  Elizabeth  A.  Elliott,  by  their  guardian 
4id  litem^  demurred  to  the  complaint  for  want  of  sufficient 
facts,  but  their  demurrer  was  oveiTuled. 

Issue  being  joined,  the  court,  at  its  March  term,  1867, 
made  a  finding  for  the  plaintiffs,  and,  over  a  motion  for  a 
new  trial,  decreed  a  conveyance  of  the  lands  in  controversy 
to  the  plaintiffs,  which  conveyance  was  accordingly  made  by 
A  commissioner  duly  appointed  for  that  purpose. 

The  defendant  Elizabeth  A.  Elliott,  having  in  the  mean^ 
time  intermarried  with  one  Charles  F.  Miller,  and  having, 
on  the  15th  day  of  May,  1878,  arrived  at  full  age,  has  ap- 
pealed from  the  proceedings  and  judgment,  set  out  as  above, 
and  has  assigned  error  upon  the  overruling  of  the  demurrer 
to  the  complaint,  and  upon  the  refusal  of  the  court  to  gi-ant 
a  new  trial  in  the  cause.  The  death  of  Oliver  Albertson 
has  also  been  suggested,  and  the  proper  persons  have  been 
substituted  for  him  as  parties  to  this  appeal. 

The  demurrer  to  the  complaint  ought  to  have  been  sus- 
tained. It  contained  no  cause  of  action  whatever  against 
the  defendants,  James  Elliott  and  Elizabeth  A.  Elliott,  con-; 
ceding  them  to  have  been  the  childi'en  of  Sarah  Ann  Elliott, 
i^hich  was  not  expressly  aveiTed. 

No  principle  of  law  is  better  settled  than  that  a  married 
TToman  could  not,  previous  to  the  act  of  March  25th,  1879, 
-concerning  married  women,  bind  herself,  in  any  way,  by  an 
executory  contract  for  the  sale  of  real  estate.  Condit  v. 
TJie  Board  of  Commissioners^  etc.j  25  Ind.  422 ;  Davis 
ir.    Clark,  26  Ind.  424 ;  Stevens  v.  Parish,  29  Ind.  260 ; 
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Behler  v.  Weyburn,  59  Ind.  143 ;  Williams  v.  Wilbur,  67 
Iiid.  42  ;  Wooden  v.  Wampler,  69  Ind.  88. 

The  complaint,  therefore,  failed  to  show  a  binding  con- 
tract upon  Sarah  Ann  Elliott  for  the  conveyance  of  the  lands 
sued  for ;  hence  no  obligation  resting  upon  her  heirs  to  make 
a  couve3'ance  could  be  inferred  from  the  facts  alleged  in 
the  complaint.  The  evidence  at  the  trial  did  not  make  as 
strong  a  case  against  the  defendants,  James  Elliott  and  Eliz- 
abeth A.  Elliott,  as  did  the  allegations  of  the  complaint,  nor 
was  the  title  bond  introduced  in  evidence  against  Thomas  D. 
Elliott,  the  other  defendant. 

The  complaint  was  so  radically  defective,  and  the  proceed- 
ings upon  it  were  so  ei'roneous,  that  we  are  of  the  opinion 
that  the  judgment  ought  to  be  revei-sed  as  to  all  the  defend- 
ants below. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 


•^» 


No.  7635. 

Baldwin  et  al.  v.  The  School  City  of  Looansfort. 

Supreme  CovnT.— Assignment  of  Error.— Yn\ere  no  objection  is  made,  or 
exception  taken,  to  a  judgment,  and  no  motion  is  made  for  tlic  taxation 
of  costs,  in  tlie  eoiut  below,  no  question  in  relation  tliercto  can  be 
niised  in  the  Supreme  Court. 

Cities  and  TowifS.— School  City. ^  Order  for  Emplo\fment  of  Attomegs.— 
Not  Liable  when  Order  Violated, — On  May  Slf^t,  1875,  the  school  trustees 
of  a  city  made  an  order  authorizing  the  treasurer  of  Mich  school  boonl 
to  empioy  attorneys  ''to  prosecute  the  county  auditor  for  refnsi^ig  to 
pay  over  mone^'s'^  belonging  to  the  school  fimd  of  such  city.  In  Jane^ 
1875,  the  city  council  elected  other  school  trustees,  who,  on  June  3d, 
qiialilied  and  entered  upon  the  duties  of  their  oflice.  On  the  same  day 
the  attorneys  employed  by  the  old  board  filed  a  complaint  in  tliecirenit 
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court,  praying  for  a  maudate  against  the  auditor  of  the  county  to  com- 
pel him  to  issue  his  warrant  in  favor  of  the  treasui'er  of  the  old  board 
for  the  money  then  in  his  hands  belonging  to  said  school  city.  The 
object  of  this  suit  was  to  determine  who  were  the  legal  school  trustees. 
The  order  of  May  31st,  for  the  employment  of  said  attorneys,  was  never 
revoked  by  the  new  board. 
Held^  that  such  order  only  authorized  the  employment  of  said  attorneys  to 
prosecute  the  coimty  auditor  for  failing  to  pay  over  the  money  due  from 
him  to  the  school  city,  and  not  to  bring  a  civil  suit  to  try  the  question 
as  to  who  wei*e  the  legal  trustees,  and  that  the  school  city  was  not  lia- 
ble for  the  fees  of  said  attorneys  for  such  semces. 

From  the  Cass  Superior  Court. 

S.  T.  McConnelly  D.  P.  Baldwin^  M.  Winfield  and  W, 
W.  Thornton^  for  appellants. 
D,  B,  McComielli  for  appellee. 

Franklin,  C. — ^This  action  was  commenced  by  appellants 
against  appellee,  in  the  Superior  Court  of  Cass  county,  to 
recover  attorney  fees  for  legal  sei*vices  rendered  in  the  Cass 
Circuit  Couil,  and  the  Supreme  Court  of  the  State,  in  aa 
action,  the  result  of  which  is  shown  by  the  case  of  Blake- 
tnoi'e  V.  Dolan^  50  Ind.  194.  The  case  was  tried  by  the 
court,  and  a  finding  and  judgment  for  the  appellee. 

At  the  request  of  ai)i)enants  the  court  made  a  special  find- 
ing of  the  facts,  and  the  conclusions  of  law  upon  them. 
Api^ellants  excepted  to  the  conclusions  of  law,  and  appealed 
to  this  court.  The  following  assignment  of  errors  has  been 
filed  by  appellants,  to  wit : 

1st.  The  court  below  erred  in  its  conclusions  of  law 
upon  the  facts  specially  found  by  the  court ; 

2d.  The  court  below  eiTcd  in  rendering  judgment  against 
the  appellants  upon  their  demand,  and  in  taxing  apj^ellants 
with  the  costs  of  the  suit. 

No  objections  were  made  or  exceptions  taken,  in  the  court 
helow,  to  the  judgment,  or  the  form  thereof,  and  no  motion 
was  there  made  in  relation  to  the  taxation  of  costs.     There 
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IS  nothing  for  this  court  to  act  upon  under  the  second 
assignment  of  errors. 

In  order  to  understandingly  decide  upon  the  first  assign- 
ment of  errors,  it  is  necessaiy  to  state  the  special  findings 
■of  the  court,  which  read  as  follows : 

•'On  the  31st  day  of  May,  1876,  William  Dolan,  Charles 
B.  Knowlton  and  Archibald  McDonald,  then  the  school 
trustees  of  the  city  of  Logansport,  made  and  entered  of 
record  oh  order  book,  of  which  the  following  is  a  copy, 
to  wit:  *Logansport,  May  31st,  1875.  Board  met  at  office 
of  William  Dolan,  at  call  of  president,  membei's  all  present. 
Whereas,  the  county  auditor,  having  repeatedly  i-efused  to 
pay  to  this  board  the  special  school  fund  belonging  to  the 
-city  of  Logansport,  it  is  hereby  ordered  that  the  treasurer, 
William  Dolan,  employ  the  law  firm  of  Baldwin  &  Winfield 
to  prosecute  the  county  auditor,  George  W.  Blakcmore,  for 
refusing  to  pay  over  moneys,  now  in  his  hands,  belonging  to 
said  special  school  fund,  according  to  law.  The  boaM  then 
adjourned.  (Signed)  C.  B.  Knowlton,  A.  H.  McDonald.' 
The  common  council  of  the  city  of  Logansport,  at  its  first 
regular  meeting  in  June,  1875,  duly  elected  three  school 
trustees  for  said  city,  to  wit,  Graham  N.  Fitch,  William  H. 
Bringhurst  and  Rodney  Strain,  eligible  persons  for  said  of- 
fices, who,  on  the  following  day,  to  wit,  June  3d,  1875,  took 
4in  oath  of  office  accoi'ding  to  law,  met  and  organized  into  a 
school  board,  elected  said  Graham  N.  Fitch  president  of 
said  board ;  also  elected  said  Rodney  Strain  secretary  of 
said  board,  and  also  elected  said  William  H.  Bringhurst 
treasurer  of  said  board.  Said  Bringhurst,  as  such  treasurer, 
and  said  Stmin,  as  such  secretary,  on  said  3d  day  of  June, 
1875,  each  executed  official  bonds,  according  to  law,  which 
bonds  were,  on  the  same  day,  duly  approved  by  the  county 
auditor.  On  the  3d  day  of  June,  1875,  the  plaintiffs  herein, 
as  attorneys  for  said  Dolan,  Knowlton  and  McDonald,  filed  a 
complaint  in  the  Cass  Circuit  Court,  praying  for  a  mandate 
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ugaiiist  George  W.  Blakemore,  the  auditor  of  Cass  county,. 
Indiana,  to  require  him  to  issue  his  warrant  upon  the  treas- 
urer of  said  county,  in  favor  of  said  Dolan,  as  treasurer  of 
the  board  of  school  trustees  of  said  city  of  Logansport,  for 
the  sum  of  eleven  thousand  dollars,  then  in  the  county  ti'cas- 
uiy,  and  collected  as  special  school  tax  for  the  school  city 
of  Logansport.  Upon  an  order  to  show  cause  why  a  peremp- 
tory writ  should  not  issue,  said  Blakemore  filed  his  answer,  ta 
which  the  plaintiffs  in  that  action,  by  the  plaintiffs,  Baldwin 
and  Winfield,  as  their  attorneys,  demurred.  The  court  sus- 
tained the  demurrei'.  Blakemore  excepted  and  api)ealed  to 
the  Supreme  Court  of  the  State,  where  the  decision  of  the 
Cass  Circuit  Court  was  reversed.  The  case  of  Blakemore  v. 
Dolauy  50  Ind.  194,  is  the  case  here  referred  to. 

'^In  said  complaint  for  a  mandate,  filed  as  aforesaid,  in  the 
Cass  Circuit  Court,  the  school  city  of  Loganspoi*t  and  said 
Dolan  as  treasurer  of  the  board  of  school  trustees  of  said  city, 
were  named  as  plaintiffs,  and  George  W.  Blakemore,  auditor 
of  Cass  county,  was  named  as  defendant.  The  plaintiffs 
herein  were  the  attorneys  for  the  appellees  in  said  cause, 
and  for  them  performed  and  filed  a  brief  in  the  Supremo 
Court.  In  accordance  with  the  decision  of  the  Supreme  Court 
ill  said  cause,  said  Dolan,  Knowlton  and  McDonald,  in  iSep- 
tcmbcr,  1875,  relinquished  their  claim  to  the  said  offices  of 
school  trustees  of  the  city  of  Logansport,  and  turned  over 
the  records  and  papers  pertaining  to  the  same,  to  said  Fitch, 
Bringhurst  and  Strain,  said  Dolan  claiming  to  act  under  said 
oi-dcr  made  by  the  school  trustees,  as  aforesaid,  on  May  31st, 
1875,  employed  the  plaintiffs  as  attorneys.  This  employ- 
ment was  prior  to  June  2d,  1875.  Under  this  employment, 
the  plaintiffs,  as  such  attorneys,  spent  considerable  time  and 
labor  in.  examining  the  question  as  to  the  legal  right  and 
duty  of  the  common  council  of  said  city  to  elect  all  the  board 
of  school  trustees  at  their  said  meeting  in  June,  1875. 

*'The  sei-vices  of  said  plaintiffs  as  attorneys,  in  their  prep- 
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ai'atioii  for  said  action,  in  bringing  and  conducting  the 
same  in  the  Cass  Circuit  Court,  and  in  the  Supreme  Court, 
were  worth  the  sum  of  three  hundi*ed  dollars.  During  the 
time  of  the  performance  of  said  service  the  plaintiffs  were 
partners  in  the  practice  of  law,  doing  business  in  the  firm 
name  of  Baldwin  &  Winfield ;  2d,  the  order  made  May 
31st',  1875,  for  the  employnient  of  plaintiffs,  was  never  re- 
voked by  the  board  of  school  trustees  of  said  city. 

"As  conclusions  of  law  upon  the  foregoing  facts,  the  court 
finds  as  follows :  That  the  services  of  the  plaintiffs,  as  attor- 
neys aforesaid,  were  not  rendered  for  the  defendant  in  this 
action,  but  were  rendered  for  Dolan,  Knowlton  and  McDon- 
ald, and  that  the  defendant  is  not,  therefore,  liable  for  the 
payment  of  the  same.  Wherefore  the  court  finds  for  the 
defendant. 

^'February  1st,  1878.  Edwin  P.  Hammond." 

According  to  the  special  finding  bj^^  the  court  of  the  facts, 
as  above  set  forth,  the  employment  of  appellants  by  Dolan 
was  not  made  under  and  by  the  authority  of  the  oixler  of 
the  old  board  of  school  trustees,  made  May  31st,  1875.  That 
order  only  authorized  Dolan  to  employ  the  firm  of  appellants 
to  prosecute  the  county  auditor,  for  failing  to  pay  over,  ac- 
cording to  law,  the  funds  in  his  hands  belonging  to  the  school 
city,  and  did  not  authorize  him  to  employ  attorneys  to  com- 
mence a  civil  suit,  to  try  the  question  as  to  who  were  the 
legal  trustees  of  the  school  city  of  Logansport.  The  finding 
of  the  facts  does  not  show  that  any  prosecution  was  ever 
commenced.  But  a  mandamus  proceeding  was  commenced, 
the  whole  management  of  which,  both  in  the  circuit  and  the 
Supreme  Court,  clearly  shows  that  the  object  of  it  was  to 
determine  who  were  the  legal  trustees.  No  other  question 
was  submitted  to  or  considered  by  the  Supreme  Court.  Fi-oni 
the  answer  of  the  auditor,  we  gather  that  the  only  question 
with  him  was  as  to  whom  the  warrant  should  be  issued. 

The  old  trustees  had  no  right  to  use,  nor  to  authorize 
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Dolan,  their  ti'easui'er,  to  have  used,  the  name  of  appellee 
for  any  such  puq>ose.  The  employment  of  appellants  was 
by  the  old  trustees,  and  the  services  were  rendered  for  their 
sole  use  and  benefit. 

We  see  no  error  in  the  conclusions  of  law  by  the  court 
below. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  is  hereby  in  all 
ithings  affirmed,  at  the  costs  of  the  appellants. 


0 


No.  7572. 

GoFF  V.  Cook. 

"Oecedents'  'Estates.— Administrator  De  Son  Tort.^  Complaint  by  Cred- 
itor.— Pleading,— In  an  Action  by  a  creditor  of  a  decedent's  estate 
ajpiinst  one  who,  it  was  alleged,  had  wrongfully  intermeddled  with 
and  converted  the  pei*sonal  property  of  the  decedent  to  his  own  use, 
the  complaint  must  atiirmatively  show  that  the  creditors  of  tlie  dece- 
dent wei*e  entitled  to  have  such  property  go  into  the  hands  of  an  ad- 
ministrator. 

Same. — Judgment, — Peiialty.^lii  such  action,  the  creditor  is  not  entitled 
to  a  personal  judgment  against  tlie  in^rmeddler.  but  that  he  shall  ac- 
count to  tiie  court  of  ])robate  jurisdiction  for  the  full  value  of  the  prop- 
erty intermeddled  with,  and  ten  per  centum  thereon. 

From  the  Clinton  Circuit  Court. 

A.  E.  Paige  and  S.  0.  Bayleas^  for  appellant. 

«/.  Claybaugh  and  B.  K.  Higinbotham^  for  appellee. 

Elliott,  J. — Matthew  D.  Cook  instituted  this  action 
against  the  appellant,  and  stated  his  cause  of  action  sub- 
stantially as  follows :  That  John  Bramwell  died  on  the  2d 
day  of  August,  1878  ;  that  the  deceased  in  his  lifetime  was 
indebted  to  the  appellee  in  the  sum  of  fifty  dollars  ;  that  the 
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eaid  Bramwell  died  the  owner  of  {)ersonal  property  of  the 
value  of  $336.20 ;  that  the  appellant  unlawfully  intermeddled 
therewith,  and  appropriated  it  to  his  own  use. 

The  court  did  wrong  in  overruling  the  demurrer  addressed 
to  appellee's  complaint  by  the  appellant.     The  complaint  is 
insufficient,  for  the  reason  that  it  does  not  affirmatively  show 
that  there  was  personal  property  which  the  creditors  of  the 
deceased  were  entitled  to  have  go  into  the  hands  of  an  ad* 
ministrator.   The  deceased  may  have  had  the  property  men- 
tioned in  the  complaint,  and  yet  the  creditors  have  had/io 
right  to  a  dollar  of  it.  It  by  no  means  necessarily  results  that, 
because  a  man  dies  the  owner  of  personal  property  of  less 
value  than  five  hundred  dollars,  it  must  go  to  an  admin- 
istrator, and  be  distributed  to  the  creditors  of  the  decedent. 
We  can  not  infer  from  the  fact  that  the  deceased  died  the 
owner  of  personal  property  of  less  than  five  hundred  dol- 
lars in  value,  that,  therefore,  the  creditors  are  entitled  to  it. 
There  is  a  premise  wanting,  without  which  the  conclusion 
would  be  entirely  unwarranted.     It  is  the  business  of  the 
pleader  to  state  such  premises  as  warrant  the  deduction  of 
liability  as  a  matter  of  law,  and  courts  have  no  power  to 
supply  the  omitted  premise.     The  conclusion  which  we  have 
reached  in  the  present  case  is  substantially  the  same  as  that 
declared  in  Ferguson  v.  Barnes^  58  Ind.  169,  where  Howk, 
J.,  speaking  for  the  court,  said :  "We  think  it  is  clear,  that 
the  appellee  should  have  averred  in  his  complaint  every  fact 
necessary  to  show  that  he  was  entitled  to  the  money  sued 
for,  or  some  part  thereof." 

The  statute  provides  that  an  executor  de  son  tort  shall  be 
liable  to  the  "extent  of  the  damages"  caused  by  his  unlaw- 
ful intermeddling.  2  R.  S.  1876,  p.  495,  sec.  15.  This  is 
the  measure  of  the  liability,  for,  as  the  statute  specifically 
provides  a  remedy,  and  marks  out  the  limits  of  the  liability, 
there  is  no  other  remed}',  and  no  other  liability,  thau  that 
created  by  the  statute.     The  person  who  brings  the  action 
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must,  therefore,  show  some  damage,  for,  under  this  statute, 
there  is  no  liability  beyond  the  extent  of  the  damage  result- 
ing from  intermeddling.  A  creditor  can  only  show  damage 
by  showing  that  the  property  intermeddled  with  was  such  as 
an  administrator  would  be  entitled  to  take  possession  and 
control  of.  In  the  absence  of  affirmative  averments,  we  can 
not  presume  that  there  was  any  damage  resulting  from  the 
act  charged  against  the  appellant.  For  anything  that  ap- 
pears, the  property  never  could  have  rightfully  gone  into 
the  hands  of  an  administrator. 

The  court  below  erred  in  rendering  judgment  against  the 
appellant  for  a  specific  sum  of  money.  In  such  a  case  as 
the  present,  the  creditor  is  not  entitled  to  the  ordinary  quod 
recuperet  judgment.  The  proper  judgment  is  that  the  inter- 
meddler  shall  account  to  the  court  of  probate  jurisdiction 
for  the  full  value  of  the  property  intermeddled  with,  and  ten 
per  centum  thereon.  As  was  said  in  McCoy  v.  Payne^  68  Ind. 
327,  **The  liability  of  such  an  executor  is  not  to  the  dece- 
dent's creditor,  but  to  the  decedent's  ectate  and  his  personal 
representatives ;  and,  although  the  creditor  may  sue  such 
an  executor,  he  can  not  recover  a  personal  judgment  for 
his  debt,  against  the  executor,  but  can  only  compel  him  t^> 
account  for  the  full  value  of  the  decedent's  property,  with 
which  he  has  unlawfully  intermeddled,  'with  ten  per  centum 
thereon.'  " 

Judgment  reversed,  at  costs  of  appellee. 


■»•♦ 


No.  7694. 
SOMERBT   ET   AL.  V.  BrOWN   ET  AL.  |l48   m 

Pleading. — Promissory  Note. — Bankruptcy  of  Makers,^ Endorsers. —  In 
an  action  by  the  assignee  of  a  promissory  note,  not  payable  in  bank, 
against  the  endorsers,  the  complaint  alleged  that,  before  its  maturity, 
the  makers  were  adjudged  bankrupts,  in  the  proper  court,  and  that  the 
matter  of  their  bankruptcy  was  still  pending. 

Vol   73.-23 
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Held,  on  demurrer,  that  such  complaint,  for  want  of  an  averment  that 
there  are  no  assets  in  the  hands  of  the  assignee  ont  of  which  any  part 
of  the  note  can  be  paid,  is  insufficient. 

Same. — Insolvency  of  Makers.— Where  a  pai*agi*aph  of  the  complaint  suffi- 
ciently avei's  the  insolvency  of  the  makers  of  said  note,  at  and  subse- 
quent to  its  maturity,  but  avers  nothing  as  to  their  bankruptcy,  it  is 
necessary  to  prove,  not  only  that  the  makers  were  adjudged  bankrupts, 
but  also  that  no  assets  came  into  the  hands  of  the  assignee  In  bank- 
ruptcy, sufficient  to  pay  any  part  of  such  note. 

From  the  Wayne  Circuit  Court, 

B.  F,  Harris^  for  appellants. 

C.  E.  8hively^  for  appellees. 

Newcomb,  C. — ^The  appellees  sued  the  appellants,  Som- 
erby, Jackson  and  Havens,  as  endorsers  of  a  promissory  note, 
not  payable  in  bank,  executed  by  Hogshire  &  Reisner,  as 
makers.  The  appellees  recovered  in  the  circuit  court.  Two 
errors  are  assigned  in  this  couil  : 

1.  That  the  circuit  court  erred  in  overruling  the  demurrer 
of  appellants  to  the  first  paragraph  of  the  complaint ; 

2.  That  the  court  erred  in  overruling  the  motion  of  ap- 
pellees for  a  new  trial. 

The  first  paragraph  sets  up  the  execution  of  the  note  and 
its  endorsement  to  the  plaintiffs  below  by  the  defendants, 
and  then  avers  that  before  its  maturity  the  makers  of  the 
note  were  adjudicated  bankrupts  by  the  District  Court  of  the 
United  States  for  the  District  of  Indiana,  and  that  the  mat- 
ter of  their  bankruptcy  was  still  pending  in  said  district  court. 

This  was  all  that  was  charged  touching  the  insolvency  of 
the  makers  of  the  note.  It  was  not  averred  that  no  prop- 
erty passed  from  them  to  their  assignee  in  bankruptcy,  nor 
that  no  part  of  the  note  could  be  paid  from  the  estate  of  the 
bankrupts. 

We  think  the  circuit  court  erred  in  overruling  the  demur- 
rer to  this  paragraph  of  the  complaint.  In  Hayne  v.  Fisher^ 
68  Ind.  158,  Worden,  J.,  in  pronouncing  the  opiuion  of 
this  court  in  a  somewhat  similar  case,  said:    *'We  are  of 
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•opinion  that  the  defendant  can  not  be  held  liable  upon  her 
-endorsement  until  the  plaintiff  has  pursued,  in  a  proper 
manner,  the  estates  of  the  bankrupt  makers  of  the  note,  and 
made  what  he  can  from  those  estates.  This  he  would  be  re- 
•quired  to  do  if  the  makei-s  were  dead.  Dole  v.  Watson^  2  Ind. 
177 ;  Beinitz  v.  Straif&i'd,  22  Ind.  320:  Litierer  y.  Page, 
32  Ind.  337.  We  can  see  no  difference  in  principle  in  the 
two  classes  of  cases.  It  is  true  that  a  dead  man's  estate  may 
he  sufficient  for  the  payment  of  all  his  debts,  while  it  is  hardly 
to  be  supposed  that  a  bankrupt's  estate  will  be  sufficient  for 
that  pui*pose.  But  it  is  true  that  a  bankrupt's  estate  may 
pay  a  portion,  and  a  considerable  portion,  of  his  debts.  The 
:ttnswer,  therefore,  was  sufficient  to  show  that  the  action  was 
prematurely  brought,  before  the  plaintiff  had  proceeded  to 
file  his  claim  against  the  estates  of  the  bankrupt  makers  of 
the  note,  for  the  purpose  of  obtaining  such  dividends  as 
those  estates  might  be  sufficient  to  pay." 

It  is  incumbent  on  a  plaintiff,  suing  as  the  assignee  of  a 
non-negotiable'  note,  to  allege  Jn  his  complaint  that  he  has 
pursued  the  maker  to  insolvency,  or  that  a  suit  against  the 
latter  would  have  been  fruitless,  because  he  had  no  property 
subject  to  execution.  Roberts  v.  Masters,  40  Ind.  461. 
And  in  cases  where  the  property  rights  of  the  maker  have 
passed  to  an  administrator  or  assignee  in  bankruptcy,  and 
the  complaint  so  alleges,  it  is  obvious  from  the  foregoing 
^authorities  that,  to  make  a  good  complaint,  there  must  be  the 
further  averment  that  there  are  no  assets  in  the  hands  of 
5uch  administrator  or  assignee,  out  of  which  any  part  of  the 
note  can  be  paid.  It  follows  that  the  fii-st  paragraph  of  the 
.complaint  was  insufficient. 

The  second  paragraph  said  nothing  of  the  bankruptcy  of 
the  makers  of  the  note,  but  sufficiently  averred  their  insol- 
vency at  and  subsequent  to  its  maturity.  Trial  was  had  by 
the  court  on  a  general  denial  of  the  complaint.  On  the  trial 
the  plaintiff  proved  the  matters  alleged  in  the  first  para- 
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graph,  and  nothing  more.     Further  than  introducing  record 
evidence  of  the  adjudication  in  bankruptcy,  the  plaintiffs- 
made  no  attempt  to  prove  the  averment  of  a  want  of  prop- 
erty of  the  makers  of  the  note  sufficient  to  pay  any  part  of 
it.     If  it  was  necessary  to  aver  in  the  first  paragraph  that 
no  assets  applicable  to  the  payment  of  the  note,  in  whole  or 
in  part,  passed  to  the  assignee  under  the  adjudication  in 
bankruptcy,  it  was  equally  necessary,  in  support  of  the  aver- 
ments of  the  second  paragraph,  to  prove  that  there  were  no^ 
such  assets,  after  giving  proof  of  the  adjudication  in  bank- 
ruptcy.    As  early  as  the  case  of  Hardesty  v.  Kinworlhyy  8- 
Blackf .  304,  the  doctrine  was  laid  down  that  all  the  property 
of  the  maker  must  be  exhausted  befoi*e  recoui*se  can  be  had 
to  the  assignor  of  a  promissoiy  note.     It  was  said  m  that 
case,  that  "The  term  *open  and  notorious  insolvency,*    *  * 
implies,  not  the  want  of  sufficient  property  to  pay  all  of 
one's  debts,  but  the  absence  of  all  property,  within  reach  of 
the  law,  applicable  to  the  payment  of  any  debt."   Property 
in  possession  of  an  assignee  in  bankruptcy  is  not  only  within 
reach  of  the  law,  but  is  in  the  actual  custody  of  the  law. 
The  rule  announced  in  Hardesty  v.  Kinworthy  has  been  rec- 
ognized and  followed  in  Herald  v.  8cotiy  2  Ind.  55  ;  Seriiiff 
V.  Findlay^  7  Ind.  247  ;  Dxigdale  v.  Marine^  11  Ind.  194 ;  Rcb- 
erts  V.  Masters^  40  Ind .  461 ;  and  Haynev.  Fislter^  68  Ind.  158. 

For  error  in  overruling  the  demurrer  to  the  first  paragraph 
of  the  complaint,  and  in  overruling  the  motion  for  a  new 
trial,  the  judgment  below  must  be  set  aside. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellees,  and  that  the 
cause  be  remanded  to  the  Wayne  Circuit  Court  for  f iffther 
proceedings  in  accordance  with  the  above  opinion. 
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Hill  v,  jVIayo. 

UoH. — Supf'etne  Court. — Where,  in  au  action  on  a  promissoiy  note,  the 
record,  on  appeal  to  the  iSuprenie  Court,  shows  that  the  complaint  al- 
leged that  the  note  and  endorsement  were  filed  with  the  complaint, 
and  copies  thereof  follow  the  complaint  in  such  record,  it  will  be  pre- 
sumed that  the  clerk  properly  discharged  his  duty  in  making  up  the 
record,  and  its  recitals,  therefore,  ai-e  prima  facie  evidence  that  the  note 
And  endorsement  wei*e  filed  with  the  complaint. 

Prom  the  Tipton  Circuit  Court. 

f/.  W.  Robinson^  for  appellant. 

J,  Giten  and  /).  Waugh,  for  appellee. 

Franklin,  C. — Mayo  sued  Hill  upon  a  promissory  note 
executed  by  Hill  to  Mayo  &  Shalter,  and  endorsed  by  Mayo 
Jk  Shalter  to  Mayo. 

The  defendant  filed  a  demurrer  to  the. complaint,  assign- 
ing for  cause  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demun'er  was  overruled, 
jmd  judgment  given  on  demurrer  for  the  plaintiff. 

In  this  court  the  only  eiTor  assigned  in  the  proceedings  of 
the  court  below  is  the  overruling  of  the  demurrer.  The 
complaint  is  in  the  usual  form  upon  a  promissoiy  note,  and 
Allefires  that  the  note  and  endorsement  were  filed  marked 
•**Exhibit  B,"  and  made  a  part  of  the  complaint.  The  rec- 
'Ord  nowhere  shows  whether  either  the  note  or  endoi*8ement 
was  filed  with  the  complaint  or  marked  "Exhibit  B."  Im- 
mediately following  the  complaint  in  the  record,  there  aj)- 
pears  a  copy  of  a  note  and  endorsement  the  same  as  those 
described  in  the  complaint. 

The  statute  provides  that,  "When  any  pleading  is  founded 

on  a  written  instrument  or  on  account,  the  original  or  a  copy 

-thereof,  must  be  filed  with  the  pleading."  2  G.  &  H.,  p.  104. 

In  the  case  of  Brown  v.  The  State ^  ex  rel,^  44  Ind.  222,  the 

following  language  is  used :   "The  statute  is  imperative  that 
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the  instrument,  or  a  copy  of  it,  must  be  filed  with  the  plead- 
ing; alleging  that  it  is  filed  is  not  enough.   It  must  be  ia 
fact  filed  ;  and  if  not,  the  pleading  is  demurrable."  And  qiute* 
a  number  of  decisions  of  this  court  are  referred  to  in  support 
thei-eof .     In  the  case  of  The  PeoHa  M,  <6  F.  Ins.  Co,  v. 
Walsti'y  22  Ind.  73,  Judge  Perkins,  in  delivering  the  opinion 
of  the  court,  uses  the  following  language :   *'It  is  further  set- 
tled that,  in  order  that  the  court  may  know  that  the  written 
instrument  is  filed  with  the  pleading,  as  constituting  the 
foundation  of  the  particular  action,  it  must  be  identified  by 
reference  to  it,  and  making  it  an  exhibit  in  that  pleading." 
In  the  case  of  Brown  v.  The  State^  ex  rel.<,  supra^  neither 
the  bond  nor  a  copy  was  filed  with  the  complaint. 
»  The  opinion  in  Tlie  Pemna  F.  &  M.  Ins,  Vo.  v.  M^afaer^ 
supra  ^  appears  to  be  based  upon  the  idea  that  neither  the 
original  nor  a  copy  of  the  policy  sued  on  was  filed  with  the 
complaint,  without  stating  what  the  record  showed  upon  that 
subject.     In  this  case  the  record  shows  that  the  complaint 
alleged  that  the  note  and  endorsement  were  filed  with  the 
complaint,  and  that  a  copy  of  the  note  and  endorsement  im- 
mediately follows  the  complaint  in  the  record.    The  clerk  is 
pi^sumed  to  have  discharged    his   duty,   and  copying  the 
note  and  endorsement  in  connection  with  the  complaint  is 
prima  facie  evidence  that  the  note  and  endorsement  were 
filed  with  the  complaint.     lieed  v.  Bioa^dbelt,  68  Ind.  91 ; 
Friddle  v.  Crane^  68  Ind.  583.  We  see  no  error  in  overruling 
the  demuiTer  to  the  complaint. 

Per  Curiam; — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  is  hereby,  in  all 
thhigs  afiEirmed,  at  costs  of  appellant. 
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StTKMOKS.— Yf%«n  TaWd.— Under  section  37,  2  R.  S.  1876,  p.  49,  a  siim- 
moDS  Biiflicient,  in  substance,  to  impart  full  information  tliat  an  action 
has  been  instituted  against  tlie  parties  designated  therein  as  defend < 
ants,  is  valid. 

Same. — Omission  of  Seal. — Amendment  Nunc  Pro  Tunc. — Judgment. — Under 
section  37,  supra,,  a  summons  is  not  void  because  not  attested  by  the 
seal  of  the  court ;  and  such  court  has  the  riglit  to  order  the  clerk  to 
affix  the  seal  nunc  pro  tunc  to  a  summons  issued  previous  to,  and  return- 
able at,  a  former  term,  after  judgment  has  been  entered  and  after  the 
term  has  closed. 

SAMK.—'Bight  to  Set  Aside  Default  and  Judgment.^ SherifT 9  Beturn.  -  Col- 
lateral Attack.^hi  proceedings  to  obtain  *an  oi'derfor  a.  nunc  pro  tune 
amendment  of  a  summons  by  affixing  the  seal  of  the  court  after  judg- 
ment in  an  action,  the  right  to  have  a  default  and  judgment  set  aside 
can  not  be  litigated ;  nor  can  the  sheriff's  return  to  the  summons  in  said 
aetion  be  contradicted  in  such  proceedings. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Collinga^  Prosecuting  Attorney,  Z>.  A,  Roach  and 
A,  -B.  Cunningham^  for  the  State. 

G.  W.  Paul  and  J.  E.  HumphHes^  for  appellees. 

Elliott,  J. — On  the  10th  day  of  September,  1879,  the 
clerk  of  Montgomery  county  issued  against  the  appellees  a 
summons,  perfect  in  form  and  substance,  except  that  it 
lacked  the  seal  of  the  court  from  which  it  issued.   There  was 
no  appearance  by  the  appellees  to  the  action  in  which  the  sumn 
mons  issued,  and  judgment  was  entei'ed  against  them  upon 
default.   On  the  18th  day  of  November,  1879,  the  appellant, 
by  her  prosecuting  attorney,  moved,  upon  proper  notice,  for 
an  order  directing  the  clerk  to  attach  the  seal  now  for  then. 
The  motion  is  supported  by  the  affidavit  of  the  clerk   show- 
ing the  issuing  of  the  writ,  and  by  that  of  the  deputy  sheriff 
showing  due  service.   Answers  were  filed  by  the  appellees  to 
the  motion  or  complaint  of  the  appellant,  but  these  were 
struck  out  on  motion  of  appellant.     Finally,  an  order  was 
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made  striking  appellant's  original  motion  from  the  docket, 
and  this  terminated  the  proceedings  in  the  court  below. 

The  fii*st  question,  and  really  the  controlling  one,  presented 
by  this  appeal,  is  this :  Has  a  circuit  court  the  power  to 
make  an  order  directing  the  clerk  to  affix  the  seal  of  the 
court,  now  for  then,  to  a  summons  issued  previous  to,  and 
returnable  at,  a  former  term,  after  judgment  has  been  entered 
and  after  such  term  has  finally  closed? 
-  It  is  undoubtedly  true,  as  appellees  insist,  that  at  common 
law  a  writ  issuing  from  a  court  must,  in  order  to  be  entitled 
to  be  considered  as  regular  and  authentic,  be  attested  by  the 
seal  of  the  court  from 'which  it  issued.  WiUianis  v.  Fan- 
metre,  19  111.  293 ;  The  State  v.  Fleniming,  66  Me.  142 ; 
Wheaton  v.  Tfiompsoriy  20  Minn.  196  ;  lieeder  y.  Murray y 
3  Ark.  450.  The  case  of  Tfie  Insurance  Co.  v.  HaUock^ 
6  Wal.  556,  does  decide  that  an  oi-der  of  sale  issued  by  a 
court  of  this  State  was  void  because  not  attested  by  the  seal 
bf  the  court.  It  has  also  been  held  by  this  court  that,  where 
there  is  no  statute  to  the  contrary,  a  writ  or  i-ecord  must  be 
attested  by  the  seal  of  the  court  from  which  it  comes.  Jones 
V.  Frost,  42  Ind.  543  ;  IIi7Uon  v.  Brown,  1  Blackf .  429  ;  San- 
ford  V.  Sinton,  34  Ind.  539.  The  older  cases  did  hold  that 
a  writ  lacking  the  seal  of  the  court  was  absolutely  void,  but 
there  is  much  conflict  upon  this  point  among  the  modem 
cases,  many  of  them  holding  that  such  a  writ  is  not  void, 
but  merely  voidable.  Our  court  long  since  held  that  such  a 
writ  was  not  void. 

It  is  true,  as  argued  by  appellees,  that  a  summons,  so 
oloarly  defective  as  to  be  insufficient  to  confer  jurisdiction, 
can  not,  after  judgment,  be  so  amended  as  to  give  jurisdic- 
tion. If  a  summons  without  a  seal  be  conceded  to  be  void, 
then  there  can  be  no  amendment,  for  it  is  axiomatic  that  a 
void  thing  can  not  be  amended. 

The  liberal  provisions  of  our  statute,  respecting  the  sum- 
mons, would  take  such  writs  from  under  the  old  common- 


MAY  TEEM,  1881.  361 


The  State  v.  Davis  et  al. 


law  rule,  even  if  it  were  conceded  that  it  is  the  rule  which 
must  be  adopted  i^especting  other  writs.     The  provisions  of 
the  cpde  upon  this  subject  are  contained  in  article  four,  and 
the  provision  which  directly  bears  upon  this  point  is  found 
in  section  37,  and  is  as  follows :     *'No  summons,  or  the  ser- 
Tice,  shall  be  set  aside,  or  be  adjudged  insufficient,  where  there 
is  sufficient  substance  about  either  to  inform  the  paity  on 
whom  it  may  be  served,  that  there  is  an  action  instituted 
against  him  in  court."     We  think  it  very  clear  that  the- 
omission  to  affix  the  seal  does  not  prevent  the  writ  from  im- 
parting to  the  parties  against  whom  it  is  issued,  and  that 
very  fully  and  distinctly,  information  that  an  action  is  insti- 
tuted against  them.     The  seal  would  afford  no  information  ; 
its  office  is  merely  to  attest  the   authenticity  of  the  writ. 
The  absence  of  the  seal  does  not  take  from  the  substance  of 
the  writ  anything  essential  to  the  infoimation  which  our  code 
provides  that  it  shall  give  the  parties  against  whom  it  issues. 
There  is  certainly  sufficient  substance  about  a  summons, 
which  is  defective  only  in  the  single  particular  that  a  seal  is 
lacking,  to  impart  full  information  that  an  action  has  been 
instituted  against  the  parties  therein  designated  as  defend- 
ants.    A  summons  which  is  sufficient  in  substance  to  do  this, 
is  valid  under  our  statute.     This  was  so  held  in  Boyd  v. 
Fitch  ^  71  Ind.  306,  and  we  are  well  satisfied  that  the  ruling 
was  entirely  correct.    We  hold  that,  under  our  code,  a  sum- 
mons is  not  void  because  not  attested  by  the  seal  of  the  court, 
and  that  the  court  has  the  right  to  order  the  clerk  to  affix  the 
seal  now  for  then.    Miller  v.  Roycey  60  Ind.  189  ;  Newhouae 
V.  Martin,  68  Ind.  224. 

The  appellees,  by  their  assignment  of  cross  erroi*s  and  by 
their  brief,  ask  us  to  consider  and  reverse  the  ruling  of  the 
court  striking  out  their  answer  and  cross  complaint.  The 
pleading  of  api^llees  alleges  that  the  defendants  we]*e  called 
and  defaulted  on  the  25th  day  of  September,  1879  ;  that  "no 
valid  summons"  was  served  on  the  appellees  ;  that  judgment 
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was  rendered  against  them  ;  that,  when  notice  of  the  motion 
was  served,  they  were  preparing  to  have  such  default  and 
judgment  set  aside.  The  only  relief  sought  by  the  appellant 
was  an  order  for  the  nunc  pt-o  tuiic  amendment  of  a  writ, 
and  upon  sach  a  motion  the  right  to  have  a  default  and  judg- 
ment set  aside  could  not  be  litigated.  But,  if  it  could  have 
been,  the  appellees'  pleading  was  bad,  because  it  contradicted 
the  sheriff's  return  to  the  writ  in  the  action  in  which  judg- 
ment was  entered,  and  this  could  not,  certainly  in  such  a 
proceeding  as  the  present,  be  rightfully  done.  Splahn  v. 
GiUe^piey  48  Ind.  397. 

It  IS  true,  that  the  pleading  avers  that  ^^no  summons  was 
ever  issued  by  the  clerk  of  the  court  under  the  seal  of  the 
court ;"  but,  as  this  is  precisely  what  the  appellant's  motion 
admits,  there  was  no  issue  presented.  In  other  parts  of  the 
pleading  it  is  alleged  that  ^<no  valid  summons  was  issued  or 
served."  This  is  an  insufficient  allegatidn,  because  it  is  a 
mere  negative  pregnant.  The  negation  implies  the  service 
of  a  writ  invalid  only  because  it  lacked  a  seal.  Pomeroy 
Remedies,  sec.  618. 

The  court  erred  in  striking  appellant's  motion  from  the 
docket,  but  did  not  err  in  striking  out  the  appellees'  answers. 

Judgment  reversed,  at  costs  of  the  appellees. 
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Partition.— iS^ate  of  Meal  Estate.^DisposiUon  of  Proceeds. --Where  real 
estate,  in  a  proceeding  for  partition,  is  sold,  the  court  should  order  the 
proceeds  to  be  divided  among  the  parties,  according  to  their  respec- 
tive interests. 

BA^E.—Erroneons  Order.-^How  Cured.— Trustee.^Widow, — ^A.  diedsciaed 
of  certain  real  estate,  leaving  a  widow,  by  whom  he  liad  no  diildreoT 
and  two  children  by  a  former  wife,  and  such  real  estate,  in  a  proceed- 
ing for  partition,  was  sold. 

JBeld.  that  where  the  court  appointed  a  trustee  to  take  charge  of  one- 
third  of  tlie  proceeds  of  said  sale  for  the  benefit  of  the  widow,  mA 
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afterward  erroneously  ordered  said  fund  to  be  paid  to  her,  but  th^ 
record  is  not  in  a  condition  to  enforce  such  order,  equity  will  retain 
tlie  fund  in  the  hands  of  the  trustee,  to  be  rightfull}'  divided  on  the 
application  of  any  party  in  interest. 
Practice.— /ii^ipeal. — Record, — Complaint. — ^Where  the  record  shows  tliat 
ao  amended  complaint  was  filed  in  the  court  below,  but  such  amended 
complaint  is  nowhere  found  in  the  I'ecord,  no  question  thei-eon  is 
presented  on  appeal  to  the  Supreme  Court. 

From  the  Orange  Circuit  Court. 

J.  Baker ^  for  appellants. 

M.  B.  WilUamSy  for  appellees. 

Best,  C. — ^This  action  was  brought  by  the  appellants,, 
against  the  api^ellees.  A  condensed  statement  of  the  facts, 
as  disclosed  by  the  answer  and  reply,  is  necessary  in  order 
to  understand  the  questions  involved. 

It  appears  that  one  Anderson  Way  died  intestate,  seizedl 
of  certain  real  estate  in  Orange  county,  Indiana,  leaving  Jesse- 
Way  and  Louisa  Sanders,  his  only  children  by  a  former  wife,, 
and  leaving  Nancy  Chisham,  his  widow,  by  whom  he  had  no* 

children.    Afterward,  at  the terin,  1865,  of  the  Orange 

Circuit  Court,  said  Jesse  and  Louisa  commenced  a  suit  against 
said  Nancy  for  the  partition  of  said  land,  alleging  that  they 
each  owned  the  undivided  one-half  thereof,  subject  to  her  life- 
estate  in  one-third  of  it,  and  averring  its  indivisibility.  The 
said  Nancy  filed  an  answer,  averring  that  the  land  could  not 
be  divided,  and  asking  the  appointment  of  a  commissioner 
to  sell  it ;  David  Jones  was  appointed,  and,  at  the  October 
term,  1865,  reported  that  he  had  sold  it  to  said  Nancy.  This: 
sale  was  confii-med,  and  John  Laswell  was  appointed,  by  the 
court,  a  trustee  to  take  charge  of  the  one-third  of  the  pro- 
ceeds of  said  sale.  Afterward,  and  on  the  3d  of  November,. 
1865,  the  one-third  of  the  net  proceeds  of  said  sale  were* 
paid  by  the  commissioner  to  said  trustee,  and  he,  on  the 
same  day,  loaned  the  same  to  said  Nancy,  who  gave  her 
note,  payable  one  day  after  date,  with  John  Sandefs  and 
William  B.  Chisham,  her  co-appellant,  as  her  sureties.    Af- 
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terward,  aiid  at  the  February  tenn»  1867,  the  commissioner 
reported  the  purchase-money  fully  paid,  and  the  court  or- 
dered a  deed  made,  and  one-third  of  the  money  paid  to  said 
^ancy,  and  the  balance  to  said  Jesse,  who  had,  before  that 
time  procured  an  assignment  of  his  sister's  portion.    From 
time  to  time  thereafter,  the  interest  was  adjusted  until  in 
July,  1877,  when  said  Las  well  brought  suit  on  said  note  in 
the  Orange  Circuit  Court,  and  recovered  a  judgment  against 
the  makers  thereof  for  $930.52.     On  the  27th  of  October, 
1878,  »an  execution  was  issued  on  this  judgment,  and  was 
levied  on  the  land  of  William  B.  Chisham,  and  this  suit  was 
l>rought  on  the  20th  day  of  November,  1878,  to  compel 
Laswell  to  account   as  the  trustee  of  said  Nancy,  to  obtain  a 
satisfaction  of  said  judgment,  and  to  enjoin  its  collection  on 
the  ground  that  said  Nancy  was  the  beneficiary  thereof.  Af- 
tei"ward,  on  the  22d  day  of  November,  1878,  the. plaintiffs 
:filed  an  amended  complaint,  but  this  complaint  does  not  a]> 
pear  anywhere  in  the  record.    To  this  complaint  the  defend- 
ants filed  an  answer  of  three  paragraphs.     The  appellants 
demurred   to    the   second   and   third   paragi*nphs,   ))ecause 
neither  of  them  stated  facta  sufficient  to  constitute  a  de- 
fence.   The  demurrer  was  sustained  to  the  second  and  over- 
ruled to  the  third,  to  which  the  appellants  excepted.    A  re- 
23ly  was  filed,  the  cause  submitted  to  the  couit  for  trial,  and 
a  finding  made  for  the  appellees. 

The  appellants  moved  for  a  new  trial,  because  the  decision 
of  the  couit  was  not  sustained  by  sufficient  evidence,  and 
was  contrary  to  the  law.  This  motion  was  overruled,  and 
exception  reserved.  Final  judgment  was  rendered  for  the  8q> 
pellees.  From  this  judgment  the  appellants  appeal,  and  as- 
sign as  error  here : 

1st.  That  the  court  erred  in  overruling  their  demurrerto 
the  third  paragraph  of  the  defendants'  answer. 

2d.     That  the  court  erred  in  refusing  them  a  new  trial. 
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From  this  statement  it  is  evident  that  the  whole  dispute  i» 
about  the  money  placed  in  the  hands  of  Laswell  in  the  par- 
tition proceeding.     On  the  one  hand,  it  is  claimed  that  the 
whole  of  it  belongs  to  the  appellant  Nancy,  by  virtue  of  the 
final  order  in  that  proceeding ;  and,  on  the  other  hand,  it  is. 
claimed  that  none  of  it  belongs  to  her,  but  only  the  use  of  it 
during  her  life.  Unless  some  order  made  in  that  proceeding, 
or  in  this  one,  concludes  the  paities,  the  position  of  neither 
is  correct.     This  money  arose  from  the  sale  of  land  which 
was  owned  by  the  appellant  Nancy,  and  the  appellees  Jesse 
aud  Loui^^a.     The  former  held  an  estate  for  her  life,  and  the 
latter  the  estate  in  remainder.    When  the  land  was  sold,  the 
court  should  have  ascertained  the  share  of  each,  and  directed 
its  payment  to  them  respectively.     This  was  not  done,  but 
instead  thereof  the  court  appointed  a  trustee  to  take  and 
keep  the  fund.     Thus  far  no  division  was  made,  and  each 
remained  interested  in  the  fund,  as  they  had  been  in  the 
land  from  which  it  was  derived.     The  trustee,  in  pursuance 
of  the  order  of  the  court,  took  control  of  the  fund.     After- 
ward, the  court  ordered  the  commissioner  to  pay  the  whole 
of  it  to  the  appellant  Nancy,  and  in  this  case  the  court 
below  adjudged  it  to  be  rightfully  held  by  the  trustee.    Both 
orders  were  wrong,  and  so  are  the  positions  of  both  parties. 
If  the  record  was  in  shape  to  enforce  the  final  order  in  the 
partition  proceeding,  it  would  result  in  manifold  injustice  to 
the  appellees  Jesse  and  Louisa ;  and  if  the  record  in  this 
cause  fixed  the  right  of  the  trustee,  Laswell,  to  hold  the  money 
during  the  life  of  the  appellant  Nancy,  it  would  result  in 
manifest  injustice  to  her.    Fortunately,  however,  these  rec- 
ords do  not  conclude  either  party,  and  justice  under  the 
forms  of  law  may  yet  be  done  to  all.  The  judgment  below  is 
the  last  adjudication  upon  the  right  of  appellant  Nancy  to 
the  whole  of  the  money.     It  is  conclusive  upon  her,  and 
results  in  keeping  the  fund  intact,  to  be  hereafter  divided 
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between  the  parties  according  to  their  respective  interests 
therein.  Thus  justice,  twice  invoked,  but  not  fully  admin- 
istered, will  retain  this  fund  where,  upon  the  application  of 
i^ither  party,  such  order  can  be  made  as  should  have  been 
made  upon  the  conclusion  of  the  partition  proceedings.  This 
much  we  deemed  proper  to  say,  as  it  seems  to  us  that  sub- 
stantial justice  has  been  done  between  the  parties,  and  if  it 
is  not  a  complete  determination  of  their  rights,  it,  at  least, 
fixes  the  fact  that  the  money  is  a  common  fund  that  may 
hereafter  be  divided  at  the  instance  of  either  party,  accord- 
ing to  their  respective  rights  therein. 

The  appellant,  however,  insists  that  the  judgment  below 
is  erroneous  for  the  reasons  assigned.  This  depends  upon 
whether  or  not  the  record  presents  them.  The  original  com- 
plaint was  filed  on  the  20th  day  of  November,  1878,  which 
was  the  third  judicial  day  of  the  November  term,  1878,  of 
the  Orange  Circuit  Court.  Afterward  the  record  contains 
this  entry :  "And  again  on  the  5th  judicial  day  of  the  said 
November  term,  1878,  of  said  court,  the  following  proceed- 
ings were  had  in  said  cause,  to  wit :  Come  now  the  plaintiffs 
and  file  their  amended  complaint  hei'ein."  But  this  com- 
plaint is  not  found  anjrwhere  in  the  record. 

The  third  paragraph  of  the  answer,  to  which  appellants* 
demurrer  was  overruled,  was  filed  to  this  complaint.  With- 
out a  complaint  the  record  presents  no  error  on  behalf  of  an 
appellant  who  was  a  plaintiff  below,  as  was  decided  in  Heizer 
V.  Kelhj^  posty  p.  582,  and  for  the  reasons  there  given. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoinjr 
opinion,  that  the  judgment  below  be,  and  is  hqreby,  in  all 
things,  affirmed,  at  the  costs  of  appellants. 
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'City.— Damages.— Defective  Sidetoalk.~-Pleading.— In  a  suit  against  a  city 

for  damages  for  injuries  resulting  from  a  defective  sidewalk,  tlie  com- 
plaint  averred  that,  on,  etc.,  *'and  for  six  months  immediately  previ- 
ous thereto,  the  defendant  did,  wilfully  and  knowingly,  allow  and  per- 
mit Us  sidewalk^*  (describing  it)  ''to  become  and  remain  rotten,  de- 
cayed, defective,  and  out  of  repair.**- 
Held^  on  demurrer,  that  the  complaint  was  sufficient. 
Same.—  Street.— Yfhen  a  street,  within  the  limits  of  a  city,  is  in  common 
use  by  the  people,  it  is  the  duty  of  the  city  to  keep  it  in  a  reasonably 
safe  condition  for  ordinary  travel. 
Evidence.— Fe)*cZic<  o/t/ttry.— Where  there  was  evidence  before  the  jury 

tending  to  sustain  the  verdict,  the  Supi*eme  court  will  not  disturb  It 
SAME.—kusband  and  Wife. — Where  a  husband  and  wife  sue  or  are  sued 

jointly,  and  have  separate  intei*est8«  each  is  a  competent  witness. 
CiTT.— JVotice. — Notice  to  a  street  commissioner,  or  to  a  member  of  the 
common  council  of  a  city,  of  the  defective  condition  of  a  sidewalk,  is 
notice  to  the  city. 
Same.— Notice  in  such  cases  may  be  proved  by  actual  notice  to  the  proper 
officers  of  the  city  whose  duty  it  is  to  attend  to  municipal  affairs,  or  facts 
and  circumstances  may  be  shown  from  which  notice  may  be  inferred. 
Instructions.— Procifc/?.— Instructions  given  by  the  court,  of  its  own 
motion,  do  not  constitute  a  part  of  the  record,  unless  signed  by  the 
judge,  or  made  part  of  the  record  by  bill  of  exceptions. 
Same. — Where  instructions  to. a  jury  are  not  numbered  or  divided  into 
distinct  propositions,  an  exception  to  any  part  of  them  can  be  reserved 
by  excepting  to  all  collectively. 
'Same. — Negligence. — Notice. —Knowledge. —In  such  action  the  court  in- 
sti-ncted  the  jury,  that  if  the  plaintiff,  Mrs.  L.,  was  not  in  fault,  and 
the  injury  occurred  through  the  negligence  of  the  city  in  allowing  its 
sidewalk  to  remain  out  of  repair,  she  would  be  entitled  to  damages ;  but 
if  she  knew  of  the  defect  in  the  sidewalk,  and  walked  thereon  recklesslr, 
without  ordinary  care  and  pnidence,  she  did  it  at  her  peril ;  but  if  the 
sidewalk  was  notoriously  out  of  repair,  and  she  had  occasion  to  walk 
over  it,  these  facts  alone  would  not  allow  the  jury  to  draw  the  Infer- 
ence that  she  knew  of  the  defect,  but  she  must  have  persona!  knowledge 
thei'eof ;  that  it  was  for  the  jury  to  determine  from  the  evidence  w^hether 
she  had  such  personal  knowledge  or  not;  that  if  they  found  such  defect 
a  notorious  one,  and  that  she  occasionally  walked  over  the  sidewalk, 
these  were  tacts  which  they  might  properly  consider  in  determining 
whether  she  had  such  personal  knowledge. 
Seld^  that  the  whole  instruction,  taken  together  and  in  connection  with 
the  evidence,  is  substantially  correct. 
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From  the  Tippecanoe  Superior  Court. 

J,  A.  /Stein^  for  appellant. 

J.  li.  Oof  roth  and  C  B.  Stuart^  for  appellees. 

BicKXELL,  C. — ^This  was  a  suit  by  husband  and  wife  to 
n'r()\  cr  damages  for  injuries  suffered  by  the  wife  from  a 
fjill  upon  a  defective  sidewalk  in  one  of  the  streets  of  the 
citv  of  Lafavette.  , 

Demurrers  were  filed  to  the  complaint  for  misjoinder  of 
causes  of  action,  and  to  each  paragraph  of  the  complaint  for 
want  of  a  sufficient  cause  of  action.  The  demurrers  were 
overruled,  an  answer  was  filed  in  denial,  and  the  cause  was 
tried  by  a  jury.  No  instructions  were  demanded  by  either 
party.  The  court  of  its  own  motion  gave  the  jury  a  general 
charge,  and  a  verdict  was  returned  for  the  plaintiff  with  one 
thousand  dollars  damages.  The  appellant  moved  for  a  new 
trial,  and  filed  the  following  reasons  therefor: 

First.  Said  verdict  is  not  sustained  by  sufficient  evi* 
dence,  and  is  contrary  to  law ; 

Second.     The  damages  are  excessive ; 

Third.  Error  of  law  at  the  trial,  as  follows :  A.  The 
court  erred  in  permitting  Sarah  Larson  to  testify  over  the 
appellant's  objection.  B.  The  court  en^ed  in  permitting 
Jacob  Hilt,  George  H.  Williams  and  Reason  Newinan,  to 
testify  that,  before  the  alleged  accident,  they  had  sev- 
erally notified  the  street  commissioner  of  said  city,  and 
two  of  its  common  councilmen,  of  the  defective  cx>iidition 
of  said  sidewalk.  C.  The  court  erred  in  permitting  Jacob 
Hilt  to  testify  that  he  had  repaired  said  sidewalk  under  the 
direction  of  the  street  commissioner  of  said  city  and  one  of 
its  common  councilmen.  D.  The  court  erred  in  refusing  to 
allow  the  appellant  to  ask  said  Sarah  Larson  whether  the 
plaintiffs  had  ever  requested  the  defendant  to  pay  any  of  the 
damages  sued  for.  E.  The  court  erred  in  each  and  all  of  its 
instructions  given  to  the  jury  in  the  final  charge  of  the  court. 
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The  motion  for  a  new  trial  was  overruled,  and  judgmeitt 
was  rendered  upon  the  verdict.  Errors  were  assigned  wb, 
follows : 

First.  The  court  erred  in  overruling  the  demurrer  to 
the  complaint ; 

Second.  The  court  erred  in  overruling  the  motion  for 
a  new  trial. 

The  alleged  error  in  overruling  the  demurrer  for  misjoin- 
der of  causes  of  action  is  waived  by  the  appellant.     The. 
only  objection  urged  by  the  appellant  against  the  sufficiency 
of  the  complaint  is  that  it  fails  to  show  *^thatthe  injuriw^ 
occurred  upon  an  improved  street  of  the  city."     The  com- 
mon council  has  exclusive  power  over  the  streets,  highways, 
alleys  and  bridges  within  a  city.     1  R.  S.  1876,  p.  300. 
When  a  street  within  the  limits  of  a  city  is  in  common  use 
by  the  people,  it  is  the  duty  of  the  city  to  keep  it  in  a  rea- 
sonably safe  condition  for  ordinary  travel.     Tlie  City  cflndi-^ 
anapolis  v.  Oastoriy  58  Ind.  224.     This  is  true  whether  the 
street  be  what  is  technically  called  an  improved  street  or, 
not.     It  is  a  partial  improvement  of  a  street  to  build  a  side- 
walk upon  it. 

Each  paragraph  of  the  complaint  has  the  following  aver- 
ment upon  the  point  now  under  consideration : 

"That  on  the  1st  day  of  July,  1878,  and  for  six  months 
immediately  previous  thereto,  the  said  defendant  did,  wfl- 
fully  and  knowingly,  allow  and  permit  its  sidewalk,  on  the 
southeast  side  of  Kossuth  street,  within  the  limits  of  said 
city,  between  Oak  street  and  the  Dayton  gravel  road,  to  b^ 
come  and  remain  rotten,  decayed,  defective,  and  out  of  re- 
pair," etc. 

This  averment  shows  that  said  street  was  one  which  the 
city  was  bound  to  keep  reasonably  safe  for  ordinary  travel. 
Lovxrey  v.  The  City  of  Delphi ^  55  Ind.  250  ;  Higert  v.  2%e 
Cit}/  of  Greencastle,  43  Ind.  574  ;  Grove  v.  The  City  of  Fori 

Wayne  J  45  Ind.  429.     We  are  satisfied  that  each  paragraph 
Vol.  73.-24 
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.  of  the  complaint  was  good,  and  that  there  was  no  error  in 
overmling  the  demurrei*s  thereto. 

The  first  reason  alleged  for  a  new  trial  is  that  the  verdict 
was  not  sustained  by  sufficient  evidence,  and  was  contrary 
to  law.  The  appellant's  counsel  in  his  brief  insists  that  the 
evidence  shows  contributory  negligence  on  the  part  of  the 
appellees,  and  this  is  his  only  objection  to  the  sufficiency  of 
the  evidence.  We  have  examined  the  testimony.  There  was 
evidence  before  the  jury  tending  to  sustain  the  verdict,  and 
where  this  is  the  case  the  verdict  ought  not  to  be  disturbed 
by  this  court.     Grant  v.  WestfaU^  57  Ind.  121. 

The  second  reason  alleged  for  a  new  trial,  to  wit,  that  the 
damages  were  excessive,  is  waived  by  the  appellant. 

The  third  reason  for  a  new  trial,  to  wit,  error  of  law  on 
tite  trial,  embraces  several  particulai*s  : 

First.  That  the  court  permitted  Sarah  Larson  to  testify, 
she  being  the  wife  of  her  co-plaintiff.  There  was  no  error  in 
this  ruling.  The  general  rule  is  that  neither  husband  nor 
wife  can  testify  for  or  against  each  other,  yet,  when  they 
jointly  sue,  or  are  jointly  sued,  and  have  sepai*ate  interests, 
each  is  a  competent  witness,  although  the  testimony  may 
benefit  the  other.  Nicklaus  v.  Dahn^  63  Ind.  87,  and  the 
oases  there  cited. 

Second.  It  is  alleged  as  error,  on  the  trial,  that  the  court 
allowed  several  witnesses  to  testify  to  having  separately  noti- 
fied the  street  commissioner  and  two  of  the  common  coun- 
oilmen  of  the  city  of  the  defective  condition  of  said  sidewalk. 
There  was  no  error  in  this  ruling.  Notice,  in  such  cases,  may 
bo  proved  either  directly  or  inferentially.  It  may  be  proved 
hy  actual  notice  to  the  proper  officers  of  the  city,  whose  duty 
it  is  to  attend  to  municipal  affairs,  or  facts  and  circumstances 
may  be  shown  from  which  notice  may  be  inferred.  Collet/ 
V.  Tlie  Inhabitants  ofWestbrook^  57  Me.  181 ;  Ham  v.  TAe 
Inhabitants  of  Wales^  58  Me.  222.    See,  also,  Donaldson  v. 


MAY  TERM,  1881.  371 

The  City  ot  Lafayette  v*  Larson  et  ux. 

The  City  of  Boston,  16  Gray,  508  ;  The  City  of  Ripon  v. 
Bittel,  30  Wis.  614,  and  2  Dillon  Munic.  Corp.,  sec.  790. 

Third.  It  is  further  alleged  as  error  on  the  trial  that  the 
^court  allowed  a  witness  to  testify  that  he,  under  the  direction 
>of  the  street  commissioner  and  one  of  the  common  council- 
men  of  said  city,  had  made  repairs  upon  said  sidewalk.  There 
was  no  error  in  this.  It  appeared  that  the  bad  condition  of 
■the  sidewalk  was  notorious ;  that  the  citizens  were  complain-, 
ing  of  it ;  that  complaints  were  made  to  the  street  commisr 
sioner  and  to  Mr.  Marks,  the  councilman  from  that  ward  o% 
the  city,  and  that  they  examined  the  sidewalk,  and  causei^ 
the  repairs  to  be  made.  The  testimony  objected  to  was  com- 
petent, as  tending  to  prove  that  the  city  had  notice,  and  as 
tending  to  prove  that  the  city  had  control  of  the  sidewalk, 
4ind  had  undertaken  to  put  it  in  order. 

Fourth.  The  fourth  matter  charged  as  error  on  the  trial, 
to  wit,  that  the  court  refused  to  permit  the  appellant  to  ask 
Sarah  Larson  '<  whether  the  plaintiffs  had  ever  requested 
the  defendant  to  pay  any  of  the  damages  sued  for,"  is  no^ 
mentioned  in  the  brief  of  the  appellant,  and  may,  therefore, 
be  regarded  as  waived. 

Fifth.   The  last  matter  alleged  as  error  on  the  tosX  is^ 
**that  the  court  erred  in  each  and  all  of  its  instructions  given 
to  the  jury,  constituting' the  final  charge  of  the  court."     It 
WHS  held  in  Hersleb  v.  Moss^  28  Ind.  354,  that  where,  as  in 
this  case,  instructions  to  a  jury  are  not  numbered  nor  di- 
vided into  distinct  propositions,  any  exception  to  any  pait  of 
them  may  be  reserved  by  excepting  to  all  collectively.     In- 
structions given  by  the  court,  df  its  own  motion,  are  not 
part  of  the  record  unless  signed  by  the  judge,  or  made  part 
of  the  record  by  bill  of  exceptions.     Newby  v.  Warren,  24 
Ind.  161.     The  instructions  now  under  consideration  do  \\o% 
appear  to  have  been  signed  by  the  judge,  but  the  bill  of  ex- 
ceptions shows  the  proper  exception,  taken  at  the  prope(r 
time,  and  the  instructions  are  set  out  in  the  bill.    There- 
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fore,  the  point  made  by  the  appellee,  that  the  instructions^ 
are  not  properly  in  the  record,  because  they  are  not  signed 
by  the  judge,  can  not  be  sustained.  The  appellees  make 
the  further  point,  that  the  last  alleged  reason  for  a  new  trial 
is  too  vague  and  uncertain.  We  think  this  point  is  not  well 
taken.  In  JSstep  v.  Larsh^  21  Ind.  183,  several  instructions 
were  given  and  excepted  to  thus :  **to  the  giving  of  which  in- 
structions, and  each  paragraph  thereof,  the  defendant  im- 
mediately excepted."  I^  the  motion  for  a  new  trial,  the 
objection  was  stated  thus :  '*The  court  eri'ed  in  the  instruc- 
tions given  to  the  jury."  The  court  held,  on  the  authority 
of  Robinson  v.  Hadley^  14  Ind.  417,  and  EUioU  Y.Woodr- 
ward,  18  Ind.  183,  that  the  reason  for  a  new  trial  was  insuffi- 
cient because  it  failed  to  point  out  with  reasonable  certainty 
the  part  of  the  instructions  claimed  to  be  erroneous.  In  the 
case  at  bar,  however,  the  reason  assigned  is  that  each  one  of 
the  instructions  was  erroneous ;  and  in  this  there  is  no  mi- 
certainty.  We  can  not  refuse  to  consider  the  instructions. 
The  only  points  in  the  instructions,  to  which  the  appellant  in 
his  brief  directs  our  attention,  are,  fii*st,  the  instructions  in 
reference  to  the  proper  notice  to  the  city  of  the  defective 
condition  of  the  sidewalk.     These  are  as  follows : 

"But  the  city  must  have  notice  of  the  defect  in  the  streets 
or  alleys.  That  notice  may  be  given  in  several  ways — ^in 
two  ways,  at  least — if  you  should  iSnd  from  the  evidence 
given  in  the  case,  that  the  street  commissioner  or  some  mem- 
bers of  the  city  council  had  notice  of  the  defect,  I  instruct 
you  that  notice  to  these  officers  of  the  city  is  notice  to  the 
city  itself.  If  you  should  believe  from  the  evidence  that 
the  defect  was  an  open  and  notorious  one,  and  had  been  in 
existence  for  a  considerable  length  of  time,  you  may  infer 
notice  from  those  facts.  If  it  had  been  in  existence  so  long 
a  time  as  to  raise  the  inference  that  the  proper  officers  of 
the  city,  by  the  exercise  of  due  diligence,  might  have  known 
of  the  defect;  then  from  that  you  may  infer  that  the  city 
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had  notice  of  the  defect."  We  find  no  error  in  this  part  of 
the  instructions,  and  it  is  substantially  in  accordance  with 
the  authorities  heretofore  cited  in  this  opinion. 

Second.  The  other  objection  taken  by  the  appellant  to  the 
instructions  has  reference  to  the  question  of  contributory 
negligence  on  the  part  of  the  appellees.   The  entire  instruc- 
tion, to  a  part  of  which  the  appellant  objects,  is  as  follows : 
*  *Then ,  gentlemen ,  if  you  find  these  facts  concurring :  First. 
That  the  injury  was  received,  as  alleged  in  the  complaint ; 
Second.     That  the  plaintiff,  Mrs.  Larson,  was  not  in  fault, 
that  is,  that  the  injury  was  not  received  through  her  negli- 
^nce  or  fault,  but  came  through  the  negligence  of  the  city  in 
allowing  the  sidewalk  to  remain  out  of  repair ;  then  the  plain- 
tiffs have  made  out  their  case,  and  would  be  entitled  to  recover 
damages.     I  have  said  it  must  have  been  without  fault  on 
her  part.     If  she  knew  thei*e  was  a  defect  in  the  sidewalk 
where  she  was  walking,  and  yet  walked  over  that  sidewalk 
recklessly,  and  without  ordinary  care  or  prudence  to  the 
danger  of  her  life  or  limbs,  she  did  it  at  her  own  peril ;  but 
if  it  be  true  that  the  sidewalk   was   notoriously   out   of 
repair,  and  the  plaintiff  had  occasion  to  walk  over  it,  these 
facts  alone  would  not  .allow  you  to  draw  the  inference  that 
she  knew  of  the  defect.  She  must  have  had  personal  knowl- 
edge of  the  defect  in  the  sidewalk,  and  it  is  for  you  to  de- 
termine from  the  evidence  given  before  you,  whether  she 
had  or  had  not  such  personal  knowledge  of  the  defect.     If 
jou  find  the  defect  was  a  notorious  one,  and  also  that  the 
plaintiff  did  occasionally  walk  over  the  sidewalk,  these  are 
facts   which  you    may  properly  consider  in   determining 
whether  she  had  personal  knowledge  of  the  defect.'' 

The  part  of  the  above  instruction  to  which  the  appellant 
objects  is  the  following :  «*But  if  it  be  true  that  the  sidewalk 
was  notoriously  out  of  repair,  and  the  plaintiff  had  occa- 
sion to  walk  over  it,  these  facts  alone  would  not  allow  you 
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to  draw  the  inference  that  she  knew  of  the  defect.  She^ 
must  have  had  personal  knowledge  of  the  defect  in  the  side- 
walk, and  it  is  for  you  to  determine  from  the  evidence  given 
before  you,  whether  she  had  or  had  not  such  personal  knowl- 
edge of  the  defect."  The  whole  instruction,  however,  must 
be  taken  together,  in  connection  with  the  evidence  in  the 
case,  and,  so  considered,  we  think  there  is  no  error  in  the 
instruction  which  will  warrant  the  reversal  of  the  judgment. 
/^Personal  knowledge"  means  knowledge  brought  home  to* 
the  party  as  distinguished  from  mere  general  notoriety^ 
which  might  never  reach  the  party. 

As  to  the  in8truction,^<that  if  the  sidewalk  was  notoriously 
out  of  repair,  and  the  plaintiff  had  occasion  to  walk  over  it, 
these  facts  would  not  allow  you  to  draw  the  inference  that 
8he  knew  of  the  defect,"  if  this  instruction,  standing  alone, 
would  take  from  the  jury  the  right  to  draw  inferences  fro^^ 
the  evidence  in  relation  to  the  knowledge  of  the  party,  it 
was  cured  by  the  subsequent  instruction  in  these  words: 
'<If  you  find  the  defect  was  a  notorious  one,  and  that  the 
plaintiff  did  occasionally  walk  over  the  sidewalk,  these  are 
facts  which  you  may  properly  consider  in  determining' 
whether  she  had  personal  knowledge  of  the  defect."  Chro^ 
nour  V.  Danielsy  7  Blackf .  108. 

We  think  the  instructions,  taken  together,  are  substan- 
tially right,  Sipe  v.  Sipe^  14  Ind.  77  ;  Haskeit  v.  Small,  16 
Ind.  81 ;  and  we  think  the  evidence  fully  justified  the  ver- 
dict, Blake  v.  Hedges,  14  Ind.  566 ;    W/iite  v.  Jackson,  15 
Ind.  156  ;  and  that  the  judgment  below  oughttobeafiBiiued. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  below  be,  and.  is- 
hereby,  affirmed,  at  the  costs  of  the  appellani^ 
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No.  7223. 
BOMINGEB  V.  KeTBS  BT  AL. 

Pkomissort  IfOTE,— When  Oovemed  bff  Law  ]iierchafU,Statiae  Con- 
tlnf€d.— Under  section  6, 1  R.  S.  1876,  p.  636,  no  other  notes  but  those 
payable  in  a  bank  in  this  State  are  put  upon  the  footing  of  bills  of  ex- 
change, and  governed  by  the  law  merchant;  and  a  note  ^^payable  at 
the  Indiana  Banking  Company,  of  Indianapolis,  Indiana,"  is  not  paya- 
ble in  or  at  a  bank,  or  the  office,  banking  house,  or  place  of  business  of 
a  bank,  and  is  not  within  the  terms  of  the  statute,  and  is  not  governed 
by  the  law  merchant. 

SA.ME.—S8toppeL—lt  tlie  contract  of  the  makers  of  such  note  had  been 
with  such  company,  they  would  be  estopped  to  deny  its  existence  at  the 
time  of  the  contract. 

From  the  Bartholomew  Circuit  Court. 

F.  T.  Hordj  for  appellant. 

W.  W.  Herod  and  F.  Winter^  for  appellees. 

WoRDEN,  J. — ^Complaint  by  the  appellees  a8  the  bona  fide 
holders,  for  value,  by  endorsement  before  maturity,  against 
the  appellant  and  Henry  F.  Rouiinger  as  makers,  of  the  fol- 
lowing promissory  note : 

<*HoPE,  Ind.,  March  20th,  1877. 

"Four  months  after  date  we  promise  to  pay  James  B. 
Drake,  or  order,  four  hundred  dollars,  and  five  per  cent. 
thereon  for  attorney  fees,  value  received,  without  any  relief 
whatever  from  valuation  or  appraisement  laws,  negotiable 
and  payable  at  the  Indiana  Banking  Company  of  Indianapo- 
lis, Indiana,  with  ten  per  cent,  interest  until  paid. 

"Henrt  F.  Rominoer, 
**Mary  E.  Rominger.** 

A  verdict  was  rendered  in  favor  of  Henry  F,  Bominger 
on  his  answer  of  infancy. 

Issues  were  joined  between  the  plaintiffs  and  Mary  E. 
Bominger,  which  were  found  for  the  plaintiffs,  and  judg- 
ment was  rendered  against  her  in  favor  of  the  plaintiffs. 

The  case  was  tried  on  the  theory  that  the  note  was  gov- 
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erned  by  the  law  merchant.   The  appellant  answered,  among 
other  things,  as  follows : 

*  *  2 .  The  defendant  for  answer  herein  says  that  the  note  in 
suit  is  wholly  without  consideration,  and  the  Indiana  Bank* 
ing  Company  is  not  a  corporation  organized  under  or  pursu- 
ant to  any  law  of  the  State  of  Indiana,  nor  of  any  State  of 
tiie  United  States,  or  of  any  act  of  Congress,  or  under  any 
^bw  whatever." 

A  demurrer  to  this  paragraph  of  answer,  for  want  of  suffi- 
'd'ent  facts,  was  sustained,  and  this  ruling  is  assigned,  among 
other  things,  for  error. 

It  is  apparent  that,  if  the  note  is  not  governed  by  the  law 
merchant,  so  much  of  the  above  paragraph  of  answer  as 
alleges  that  the  note  was  without  consideration,  was  a  good 
defence  thereto  in  the  hands  of  any  endorsee  thereof.  None 
but  notes  payable  in  a  bank  in  this  State  are  put  upon 
the  footing  of  bills  of  exchange,  and  governed  by  the  law 
unerchant.  The  statute  provides  that  **Note8  payable  to 
order  or  bearer  in  a  bank  in  this  State,  shall  be  negotiable 
as  inland  bills  of  exchange,  and  the  payees  and  endorsees 
tiiereof  may  recover  as  in  case  of  such  bills.*'  1  R.  S. 
1876,  p.  636,  sec.  6. 

The  note  in  this  case  is  payable  "at  the  Indiana  Banking 
Company,  of  Indianapolis,  Indiana."  It  is  not  payable  at 
the  office  of  the  company,  or  the  banking  house  of  the  com- 
pany ;  nor  is  any  place  of  pajrment  designated  in  it.  The 
makers  of  the  note  may  be  estopped  thereby  to  deny  the 
existence  of  such  a  company  as  that  mentioned.  If  their 
contract  had  been  with  the  company,  they  would  be  estop- 
ped to  deny  its  existence  at  the  time  of  the  contract.  But, 
conceding  for  the  purposes  of  the  case,  that  the  makers  are 
estopped  to  deny  the  existence  of  the  company,  the  estoppel 
extends  no  further.  There  may  have  been  such  a  compaay 
in  existence,  without  an  office  or  banking  house,  and  the 
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makers  of  the  note,  as  -we  have  seen,  did  not  agree  to  pay 
at  the  office  or  banking  house  of  the  company. 

One  of  the  definitions  of  the  word  "bank"  is  "the  house 
or  place  where  such  business  is  carried  on."     Burrill. 

**In  commercial  law,  a  place  for  the  deposit  of  money.'* 
Bouvier. 

"Commercially,  it  is  a  place  where  money  is  deposited, 
for  the  purpose  of  being  let  out  at  interest,  returned  by  ex- 
change, disposed  of  to  profit,  or  to  be  drawn  out  again  as 
the  owner  shall  call  for  it.'*     Wharton. 

"An  establishment  for  the  custody  of  money ;  or  for  the 
loaning  and  investing  of  money  ;  or  for  the  issue,  exchange, 
and  circulation  of  money ;  or  for  more  than  one  or  all  of 
these  purposes.  The  term  is  applied  to  the  incoiporation  or 
association  authorized  to  perform  such  functions ;  to  the 
body  of  directors,  or  other  officers  authorized  to  manage  its 
operations ;  and  to  the  office  or  place  where  its  business  is 
conducted."     Abbott. 

The  words  "in  a  bank,"  as  used  in  the  statute  above 
quoted,  embody  the  idea  of  place  as  fully  as  any  of  the  fore- 
going definitions.  The  purpose  of  the  statute  was,  among 
other  things,  to  have  the  place  of  payment  specified,  so  that 
demands  of  payment  there  made,  and  proper  notice  of  non- 
payment, would  be  sufficient  to  charge  the  endorser. 

As  the  note  in  suit,  by  its  terms,  is  not  payable  in  or  at  a 
bank,  or  the  office,  banking-house  or  place  of  business  of  a^ 
bank,  it  does  not  come  within  the  terms  of  the  statute,  and 
is  not  governed  by  the  law  merchant.  While  we  recognize 
to  the  fullest  extent  the  rights  of  parties  to  commercial  pa- 
per, we  see  neither  wisdom  nor  legal  propriety  in  drawing 
within  the  vortex  of  the  law  merchant  paper  which,  by  its 
terms,  does  not  belong  to  the  class  governed  by  that  law. 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  appellants'  answer. 
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The  judgment  below  against  the  appellant  is  reyersed, 
with  costs,  ahd  the  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 


♦•• 
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Decedekts'Estates.— iVoper^  FraudulenUy  Canveyed.—Bight  of  Creditor 
to  9ue  Heirs  without  Administration  of  Estate.— A  creditor  may.  In  a  smt 
to  coUect  his  debt,  have  a  conveyance  of  property  fraudulently  con- 
veyed by  his  debtor  set  aside,  and  the  property  subjected  to  the 
payment  of  liis  claim,  without  regard  to  the  claims  of  other  creditors. 
But  where  the  original  debtor  is  deceased,  and  no  administration  has 
been  had  upon  his  estate,  a  single  creditor,  suing  for  himself  alone, 
can  not  maintain  an  action  against  the  heirs,  on  a  promise  of  the  de- 
ceased, and  to  have  property  fraudulently  conveyed  subjected  to  the 
payment  of  his  claim,  but  he  must  proceed  through  an  executor  or  ad- 
ministrator for  the  collection  of  his  debt. 

From  the  Knox  Circuit  Court. 

W.  F.  Pidgeouy  for  appellant. 

T.  H.  Cobb^  O.  H.  Cobb  and  E.  W.  Cooper,  for  appellees. 

BiCKNELL,  C. — ^This  was  an  action  against  the  widow  and 
infant  children  and  heirs  at  law  of  Thomas  Carr,  upon  an 
account  for  goods  sold  and  delivered  to  the  decedent  by  the 
firm  of  Huette  &  O'Hara.  O'Hara  had  assigned  to  the 
plaintiff  Huette,  his  co-partner,  all  his  interest  in  the  account, 
and  be  was  made  a  co-defendant  to  answer  as  to  his  interest. 
The  complaint  avers  that  when  said  debt  was  incurred  the 
said  Thomas  Carr  owned  certain  real  estate  in  the  city  of 
Vincennes,  and  that  he  and  his  wife,  on  the  29th  day  of 
December,  1873,  with  intent  to  hinder,  delay  and  defraud 
the  said  Huette  &  O'Hara,  conveyed  said  i*eal  estate  by  deed 
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to  their  daughter,  the  defendant,  Margaret  Ellen  Carr,  who 

accepted  said  deed,  well  knowing  the  said  fraudulent  intent 

of  her  said  parents,  and  well  knowing  the  existence  of  said 

account,  and  intending  to  assist  her  said  parents  in  cheating, 

hindering,  delaying  and  defrauding  said  Huette  &  O'Hara ; 

that  said  deed  was  without  any  consideration  ;    that  said 

Thomas  Carr  died  before  the  commencement  of  the  suit, 

and  that  at  the  time  of  the  execution  of  said  deed,  and  ever 

afterwaixls  up  to  the  time  of  his  death,  he  was  insolvent  and 

had  not  enough  property  to  pay  all  his  debts  ;  that,  with  the- 

exception  of  said  real  estate,  his  estate  is  now  insolvent ; 

that  there  is  no  property  of  said  deceased  out  of  which  said 

account  can  be  made,  except  said  real  estate,  and  that  no* 

administrator  has  been  appointed.     The   complaint  praya 

that  a  guardian  ad  litem  may  be  appointed  for  the  infants ; 

that  the  plaintiff  may  have  judgment  for  $400  and  costs ; 

and  that  said  deed  may  be  set  aside  as  null  and  void,  and 

that  said  real  estate  may  be  subjected  to  sale  for  payment  of 

such  judgment,  and  for  all  other  proper  relief. 

The  plaintiff  afterward  dismissed  his  action  as  to  all  ther 
defendants  except  Margaret  Ellen  Carr  and  John  O'Hara. 
O'Hara  answered,  admitting  the  facts  alleged  in  the  com* 
plaint.     The  defendant  Margaret  Ellen  Carr,  by  her  guardian 
ad  litem ^  filed  an  answer  in  denial.     The  issues  joined  were 
tried  by  the  court,  who  made  a  special  finding  as  follows : 
That    on   September   5th,    1873,    said   Thomas  Carr  was. 
indebted  to  Huette  &  O'Hara,  as  charged  in  the  complaint, 
and  that  said  indebtedness  is  still  unpaid  ;  that  on  December 
29th,  1873,  and  at  the  time  said  indebtedness  accrued,  said 
Thomas  Carr  owned  the  real  estate  described  in  the  com- 
plaint, and  that  on  the  day  last  named  he  and  his  wife  con- 
veyed the  same  by  deed  to  their  daughter,  the  said  Margaret 
Ellen  Can*,  who  was  th<in  two  years  and  eight  months  old  ; 
that  said  conveyance  was  without  consideration  and  was  a 
<nft9  w^ith  intent  thereby  to  hinder,  delay  and  defraud  tha 
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creditors  of  said  Thomas  Carr  in  the  collection  of  their 
-debts ;  that  after  executing  said  conveyance  said  Thomas 
Carr  had  not  property  enough  to  pay  his  debts ;  that  on 
January  1st,  IS?.'),  said  O'Hara  assigned  all  his  right  and 
interest  in  said  indebtedness  to  the  plaintiff  Huette ;  that  on 
January  25th,  1875,  said  Thomas  Carr  died  intestate,  and 
that  no  administration  has  been  granted  on  his  estate  ;  that 
there  is  due  the  plaintiff  for  principal  and  interest  three  hun- 
•dred  and  sixty  dollars  ;  that  said  conveyance  is  fraudulent 
and  void  as  against  the  plaintiff,  and  said  real  estate  ought 
to  be  subjected  to  sale  to  pay  said  debt  and  the  costs  of  suit. 

The  defendant  Margaret  Ellen  Carr,  by  her  guardian  ad 
iitem^  moved  in  arrest  of  judgment.  The  motion  was  over- 
ruled and  judgment  was  rendered  that  the  plaintiff  recover 
of  the  said  Margaret  Ellen  Carr  the  said  sum  of  three  hun- 
dred and  sixty  dollars,  with  six  per  cent,  interest  and  costs, 
to  be  levied  only  of  the  said  real  estate,  and  that  said  deed 
of  conveyance  be  declared  fraudulent  and  void  as  against 
the  plaintiff,  and  that  said  real  estate,  or  so  much  as  is  nec- 
essary, be  sold  to  satisfy  said  judgment,  without  i*egard  to 
valuation  or  appraisement  laws,  and  applied,  first,  to  the 
payment  of  said  costs  ;  second,  to  the  payment  of  the  plain- 
tiff's  said  debt  and  interest,  and  that  the  surplus  be  paid  to 
45aid  Margaret  Ellen  Carr. 

From  this  judgment  said  Margaret  Ellen  Carr  appealed. 
The  error  assigned  and  argued  in  the  brief  of  the  appellant 
is  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

It  was  formerly  a  general  rule,  that,  to  reach  the  equitable 
interest  of  a  debtor  in  real  estate  by  a  suit  in  chancery,  the 
creditors  should  first  obtain  a  judgment,  and  that,  to  reach 
personal  property,  both  a  judgment  and  an  execution  must 
be  shown.  O'Brien  v.  Coulter,  2  Blackf.  421.  But,  since 
the  adoption  of  the  code,  it  has  been  held  that  a  creditor,  in 
the  same  suit  against  his  debtor,  may  obtain  a  judgment  for 
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his  debt,  and  have  that  jud^p^^ent  enforced  against  property 
fraudulently  conveyed  by  the  debtor  with  intent  to  hinder 
and  delay  creditors.     Alford  v.  Baker^  53  Ind.  279. 

In  such  an  action  against  the  debtor,  the  creditor  may  have 
the  property  sold  to  pay  his  own  debt  without  regard  to  the 
claims  of  other  creditors.     Banky  etc.y  v.  Burke ^  4  Blackf . 
141 ;  Barton  v.  Bi*yanty  2  Ind.  189 ;  McNaughtiny.  Lamb^ 
2  Ind.  642.     But  a  single  creditor,  or  a  few  creditors,  of  a 
deceased  debtor,  can  not,  by  suit  in  chancery,  have  the  prop* 
erty  of  his  estate  sold  for  the  payment  of  their  own  demands^ 
without  any  inquiry  as  to  the  rights  of  other  creditors.  BxU* 
ler  V.  Jaffray^  12  Ind.  504.     And  where  there  has  been  no 
administration,  a  single  creditor,  suing  for  himself  alone^ 
can  not  maintain  an  action  against  the  widow  and  heirs  on  a 
promise  of  the  deceased.     Tlie  Norths  Western  Conference ^ 
etc.y  V.  MyerSy  36  Ind.  375.   So,  in  the  case  of  Wilson  v.  Da^ 
visy  37  Ind.  141,  it  was  held  that  a  creditor  of  a  decedent's 
estate  must  proceed  to  enforce  his  claim  against  the  estate 
through  an  executor  or  administrator,  and  can  not  sue  the 
heirs,  devisees  and  legatees,  where  there  has  been  no  admin- 
istration.    Also,  Leonard  v.  Blair,  59  Ind.  510. 

Under  the  foregoing  authorities,  the  plaintiff  Huette, 
could  not  have  maintained  a  suit  against  the  widow  and 
heirs,  or  any  of  them,  for  the  sole  puipose  of  obtaining  a 
judgment  against  them  upon  the  promise  of  the  deceased. 

It  is  provided  by  the  practice  act,  sec.  72,  that  **When  the 
'action  arises  out  of  contract,  the  plaintiff  may  join  such  other 
mattei*s  in  his  complaint  as  may  be  necessary  for  a  complete 
remedy,  and  a  speedy  satisfaction  of  his  judgment,  although 
such  other  matters  fall  within  some  other  one  or  more  of  the 
foregoing  classes." 

By  virtue  of  this  provision,  the  plaintiff  joined  to  his  prin- 
cipal cause  of  action,  which  was  upon  the  promise  of  the  de- 
ceased, the  collateral  matter  of  the  fraudulent  conveyance, 
as  necessary  for  a  speedy  satisfaction  of  his  judgment. 
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But  if  the  principal  cause  of  action,  which  beloiigs  to  the 
.  tirst  class,  could  not  be  maintained  alone,  it  can  not  be  made 
good  by  joining  with  it  another  cause  of  action  which  belongs 
to  the  sixth  class.  See  the  practice  act,  sees.  70,  71  and  72, 
and  see  Love  v.  Mikah^  11  Ind.  227,  where  it  is  held  that 
an  administrator,  as  representative  of  the  creditors  of  the 
estate,  may  maintain  a  suit  to  set  aside  a  fraudulent  convey- 
ance of  real  estate  by  the  decedent  in  his  lifetime,  whether 
the  claims  of  the  creditors  are  in  judgment  or  not. 

The  motion  in  arrest  of  judgment  ought  to  have  been  sus- 
tained. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  is  hereby  in  all 
things  reversed,  at  the  costs  of  the  appellee.  This  cause  is 
remanded,  with  instructions  to  the  court  below  to  sustain 
the  motion  in  arrest  of  judgment. 


'♦•» 
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Practice. — Supreme  Court* — Assignment  of  Error. — Wawer,—A  faUureto 
discuss  aa  assignment  of  en*or  is  a  waiver  thereof. 

Pleading.  —  Common  Carriers.  —  Answer.  —  Demurrer. — ^In  an  action 
against  a  railway  company  for  injury  to  stock  sliipped  on  the  compa- 
ny's cars,  the  company  answered  as  follows :  ^<That  the  plaintiff  re- 
ceived the  stock  from  the  defendant  in  good  condition,  and  paid  the 
freight  thereon,  and  gave  defendant  no  notice  that  said  stock  was  not 
delivered  to  him  in  good  order,  and  made  no  demand  for  any  damages 
on  account  of  any  injuries,  or  supposed  injuries,  to  said  stoek.^' 

Heldnf  on  demurrer,  that  the  answer  was  not  good  in  confession  and  avoid- 
ance, and  at  hest  could  he  deemed  only  an  argumentative  denial. 

Same. — ^It  \9  not  error  to  wrongfully  sustain  a  demurrer  to  a  paragraph 
of  an  answer,  if  the  facts  averred  could  have  been  proved  under  another 
paragraph. 
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Practice.— i8^prfm«  CouH.^BUl  of  ^xc<!pt(o;w.— Unless  the  hill  of  ex- 
ceptions states  that  it  contains  all  the  evidence  given  on  the  trial,  the 
Supreme  Court  will  not  consider  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict. 

Same.— /iwtrtic^ioM.— If  the  instructions  given  were  correct  under  any 
supposable  state  of  the  evidence,  under  the  issues,  the  evidence  not 
being  in  the  record,  the  case  will  not  be  reversed. 

s 

From  the  Lawrence  Circuit  Court. 

C,  A.  Beecher  and  E.  O.  Devore^  for  appellant. 

N,  Crooke^  O.  Putnam  and  O.  W.  Friedlej/y  for  appellee. 

Best,  C. — ^The  appellee  brought  this  suit  against  the  ap- 
pellant, alleging  in  his  complaint,  in  substance,  that  the  ap- 
pellant, during  the  year  1876,  owned  and  operated  a  rail- 
road, extending  from  the  city  of  Cincinnati,  in  the  State  of 
Ohio,  to  the  city  of  St.  Louis,  in  the  State  of  Missouri,  and 
passing  through  the  counties  of  Jackson  and  Lawrence  in 
the  State  of  Indiana ;  that  during  said  time  the  appellant 
was  a  common  carrier,  engaged  in  transporting  persons  and 
property  from  point  to  point  on  the  line  of  its  road ;  that  on 
the  23d  day  of  October  of  said  year  the  appellee  delivered 
to  it,  at  Mitchell,  a  station  upon  the  line  of  its  road  in  Indi- 
ana, one  and  one-half  car-loads  of  cattle,  to  be  by  it  trans- 
ported to  Cincinnati,  virhich  cattle  virere  properly  loaded  upon 
one  of  its  cars,  and  were,  on  said  day,  started  for  their  des- 
tination ;  that  appellant,  by  its  servants  and  employees,  so 
negligently  and  carelessly  ran  the  train  of  cars  upon  which 
appellee's  cattle  were  loaded,  that  said  train  collided  with  an- 
other train  standing  upon  its  track,  and,  by  reason  thereof, 
his  cattle  were  thrown  violently  against  each  other,  were 
jammed  together,  and  were  so  severely  bruised  and  injured 
that  when  they  reached  Cincinnati,  Ohio,  they  could  only  be 
sold  as  second  and  third-class  cattle,  bringing  $392  less  than 
they  would  have  brought  had  they  not  been  thus  injured  ;  all 
of  which  occurred  without  the  fault  of  the  appellee. 

The  appellant  filed  its  demurrer  to  the  complaint,  because 
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it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled,  and  it  excepted.  It  then  filed 
an  answer  in  three  paragraphs : 

The  first  was  a  general  denial. 

The  second  was  as  follows :  *«That  said  plaintiff  received 
said  cattle  at  Cincinnati,  Ohio,  from  defendant,  in  good  or- 
der and  condition,  and  paid  the  freight  thereon,  and  gave 
defendant  no  notice  that  said  stock  was  not  delivered  to  him 
in  good  order,  and  made  no  demand  for  any  damages  on  acv 
count  of  any  injuries,  or  supposed  injuries,  to  said  stock." 

The  third  was  in  abatement,  and  it  averred  that  appellant 
was,  at  the  commencement  of  the  suit,  and  ever  since  had 
been,  in  the  hands  of  a  receiver,  by  order  of  the  United 
States  Circuit  Court  for  the  District  of  Indiana,  and  could 
not  pay  any  debt,  or  adjust  any  claim,  without  violating  the 
orders  of  said  court. 

The  appellee  demurred  to  the  second  and  third  paragraphs 
of  the  answer,  on  the  ground  that  neither  of  them  stated 
facts  sufficient  to  constitute  a  defence  to  the  action.  This 
demurrer  was  sustained,  and  the  appellant  reserved  an  ex- 
ception. The  cause  was  submitted  to  a  jury,  and  a  verdict 
returned  for  the  appellee.  The  appellant  moved  the  court 
for  a  new  trial,  which  was  overruled,  and  it  excepted.  Final 
judgment  upon  the  verdict. 

In  this  court  the  appellant  has  assigned  the  following 
alleged  errors : 

Ist.  The  court  erred  in  overruling  its  demurrer  to  the 
complaint ; 

2d.  The  court  erred  in  sustaining  appellee's  demurrer  to 
the  second  and  third  paragraphs  of  its  answer ;  and, 

3d.  The  court  erred  in  overruling  its  motion  for  a  new 
trial. 

The  appellant  has  failed  to  discuss  any  question  arifiing 
upon  the  first  assignment  of  error,  and  any  upon  the  seedod 
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assignment  touching  the  action  of  the  court  in  sustuiuing  a 
demurrer  to  the  third  paragi*aph  of  the  answer. 

A  failure  to  discuss  any  assignment  of  error  is,  under  the 
well  settled  practice  of  this  court,  a  waiver  of  such  assign- 
ment, and,  therefore,  these  alleged  errors  are  deemed  waived* 
TracetoeUy.  Peacock^  55  Ind.  572  ;  Watson  v.  PteZ,  58  Ind^ 
566 ;  Leonard  v.  Bai-nett,  70  Ind.  367. 

By  the  second  assignment,  the  appellant  insists  that  the 
court  erred  in  sustaining  the  demurrer  to  the  second  para* 
graph  of  its  answer.  In  this  paragraph  but  two  facts  are 
averred  :  one,  that  the  appellee  received  his  cattle  at  Cincin- 
nati in  good  order ;  and  the  other,  that  he  did  not  claim 
that  they  had  been  injured.  If  the  cattle  were  injured,  as 
appellee  averred,  we  know  of  no  rule  of  law,  in  the  absence 
of  a  reasonable  regulation  upon  such  subject  by  the  appel- 
lant, that  would  cause  the  appellee  to  lose  his  plaim  for 
damages,  unless  he  gave  notice  of  such  claim  when  he  re- 
ceived his  cattle.  If,  when  he  received  them,  he  did  not 
claim  they  were  injured,  this  circumstance  would  probably 
tend  to  show  that  they  were  not,  in  fact,  injured-;  but  it 
could  not  possibly  constitute  a  defence  to  the  action.  The* 
other  fact  is,  that  he  received  them  in  good  order.  His- 
acceptance  of  them  did  not  waive  his  right  to  claim  damages 
if  they  had  been  injured.  If  only  damaged,  as  he  alleged, 
he  was  compelled  to  receive  them.  27/c  Michigan^  etc.^  7?. 
R.  Co.  V.  Bivens,  13  Ind.  263. 

Does  the  averment  that  they  were  in  good  order  and  con- 
dition constitute  a  defence?  It  does  not,  unless  we  con- 
clude that,  because  they  were  in  good  order  and  condition 
when  they  were  received  in  Cincinnati,  they  were  not  in- 
jured on  the  way.  This  does  not  follow.  At  most,  it  seems 
to  us,  it  is  but  a  circumstance  tending  to  show  that  the  cat- 
tle were  not  injured,  as  averred.  If  they  were  in  good  or- 
der and  condition  when  they  were  received  in  Cincinnati,  it 
Vol.  73.-25 


38(3  SUPREME  COURT  OF  INDIANA, 


The  Ohio  and  Mississippi  Railway  Company  r.  Niclclesa. 


would  be  presumptive  evidence  that  they  were  not  injured 
on  the  way,  but  it  would  not  conclusively  follow  from  that 
fact  that  they  were  not ;  and,  if  they  were  injured  on  the 
way,  a  cause  of  action  at  once  accrued  to  the  appellee,  which 
could  not  be  avoided  by  averring  that  they  were  in  good  or- 
der and  condition  when  received.  This  answer  is  not  good 
in  confession  and  avoidance.  If  it  subserves  any  puqwse, 
it  is  in  denial  of  'the  complaint.  It,  at  most,  but  avers  a 
fact  which  tends  to  show  that  the  appellee's  cattle  were  not 
injured ;  and,  if  such  is  the  proper  construction,  then  it  is 
but  an  argumentative  general  denial.  It  denies  that  tlie  cat- 
tle were  injured,  by  averring  that  they  were  in  good  order 
and  condition.  In  other  words,  it  denies  the  a})pellee'8 
proposition  by  affirming  the  contrary  to  be  true.  Hand  v. 
Taylor,  4  Ind.  409  ;   Tlio^npson  v.  MiUsy  39  lud.  528. 

Whether  such  answer  is  to  be  regarded  as  an  argumenta- 
tive genei-al  denial,  or  a  special  plea,  avening  a  fact  which 
tends  to  show  that  the  appellee's  injuiy  was  not  so  great  as 
averred,  it  is  clear  that  there  was  no  error  in  sustaining  a 
demurrer  to  it.  A  geneml  denial  was  filed,  and  all  the  facts 
averred  in  this  answer  could  have  been  proved  under  that. 
**Iti8  the  settled  rule  of  this  court,  that  a  judgment  will  not 
l)c  reversed  because  a  demurrer  was  wrongfully  sustained  to 
a  paragraph  of  answer  which  contained  a  good  defence,  if 
there  was  another  panigi-aph  under  which  the  same  facts 
could  have  been  proved."  Lingenfeher  v.  Simon,  49  Ind. 
82 ;  Emmons  v.  Meeker,  55  Ind.  321 ;  Martin  v.  Merritt, 
57  Ind.  34. 

This  brings  us  to  the  third  assignment  of  error,  by  which 
the  appellant  insists  that  the  court  erred  in  overruling  its 
motion  for  a  new  trial.     The  causes  alleged  therefor  are: 

Ist.   The  verdict  is  not  sustained  by  sufficient  evidence  ; 

2d.   The  verdict  is  contrary  to  law  ; 

3d.   The  damages  are  excessive  ; 

4th.   The  jury  erred  in  assessing  the  amount  Af  damages ; 
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5th.    The  court  erred  in  giving  instruction  No.  1 ;  and, 

6th.   The  court  erred  in  giving  instruction  No,  5. 

To  properly  present  nearly  all  the  questions  that  arise 
upon  this  ruling,  it  is  necessary  that  the  record  should  con- 
tain the  evidence.  The  only  bill  of  exceptions  in  the  record 
recites  that  the  appellee,  to  sustain  the  issues  on  his  part, 
called  Allen  Nickless,  who  testified  as  follows :  Then  fol- 
lows what  purpoits  to  be  the  testimony  of  said  witness  and 
two  others,  on  the  part  of  the  appellee,  and  the  testimony  of 
one  witness  and  the  deposition  of  another,  on  the  part  of 
the  appellant,  at  the  conclusion  of  which  the  bill  is  dated 
and  signed  by  the  judge,  wthout  any  other  statement  in  it 
whatever.  This  is  not  sufficient  to  show  that  the  evidence 
is  in  the  record.  It  has  been  repeatedly  held  by  this  court, 
that  Ihe  bill  of  exceptions  must  contain  the  statement  that  it 
contains  all  the  evidence  given  on  the  trial  of  the  cause, 
4ind,  if  it  does  not,  the  judgment  will  not  be  reversed  on  th(» 
evidence.  Buskirk's  Practice,  p.  149,  and  cases  cited  ;  The 
Gazette  Pinnting  Co.  y.  Morss,  60  Ind.  153 ;  SesseiigxU 
V.  Posey^  67  Ind.  408.  The  evidence  not  being  in  the 
record,  the  first,  second,  third  and  fourth  reasons  for  a 
new  trial  present  no  question.  Marley  v.  Nobletty  42  Ind. 
85.  Neither  do  the  fifth  and  sixth,  unless  the  instructions 
are  erroneous  under  any  supposable  state  of  the  evidence 
that  could  have  been  adduced  under  the  issues.  It  is  well 
settled  in  this  State  that,  if  the  instructions  could  have  been 
correct,  under  any  supposable  state  of  the  evidence,  under  the 
i8sue8,the  evidence  not  being  in  the  record,  it  will  be  presumed 
that  such  state  did  exist.    Miller  v.  Voss^  40  Ind.  307. 

As  the  evidence  is  not  in  the  record,  we  can  not  say  that 
either  of  these  charges  •was  wrong  as  ai)plied  to  the  case 
made  by  the  evidence.  The  only  objection  made  to  the  first 
is  that  the  court  instructed  the  jury  that  the  appellee  might 
prove  the  contract  declared  upon  by  showing  that  he  made 
it  by  an  agent.     In  this  it  is  mistaken  ;  and,  if  it  were  not, 
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the  charge  is  not  erroneous.  The  law  does  not  require  a. 
party  declaring  upon  a  contract  resting  in  parol,  made  for 
him  by  an  agent,  to  aver  that  it  was  made  by  an  agent,  but. 
he  may  aver  generally  that  it  was  made  by  him,  and  prove 
the  averment  by  showing  that  he  made  it  through  an  agent. 
The  only  fault  found  with  the  fifth  instruction  is  in  the  lan- 
guage of  the  appellant,  that  *'said  insti'uction  was  too  broad, 
Vague  and  indefinite,  and  calculated  to  mislead  the  jury." 
l^his  does  not  enlighten  us.  Neither  from  this  statement 
nor  from  the  instruction  itself  can  we  see  that  it  was  not 
strictly  applicable  to  such  case  as  may  have  been  made  by 
the  evidence. 

We  find  no  error  in  the  record. 

Feb  Curiam. — ^It  is  therefore  'ordered,  upon  the  fore- 
going opinion,  that  the  judgment  below  be,  and  is  hereby^ 
in  all  things  affirmed,  at  the  costs  of  the  appellant. 


»•• 


No.  rise. 
m  i79J  Smith  et  al.  t).  Moore. 

ikosTGAOS.— iSidfo  of  Mortgaged  Pnmisei  Under  Exeeution.'^Sedempthii^ 
Effect  of.^Lien.— Foreclosure.— ParUes.^I^iuneUon. — A.  executed  a 
mortgage  on  real  estate  to  B.,  which  was  duly  recorded.  Subeequently 
a  judgment  was  rendered  against  A.,  on  which  an  execution  wad  issuedt 
and  such  real  estate  sold  thereunder,  and  after  the  year  for  redemptioD 
had  expired,  a  sheriff's  deed  therefor  was  executed  to  0.«  the  assignee 
of  the  certificate  of  sale.  Afterward  B.  foreclosed  his  mortgagie,  C. 
being  made  a  party  to  the  action,  and  under  the  decree  the  real  eMate 
was  sold,  B.  becoming  the  purchaser  for  a  nominal  sum.  Betore  the 
year  for  redemption  expired,  C.  redeemed  said  real  estate  by  paying 
into  the  clerk's  office  the  amount,  with  interest,  for  which  it  was  sold. 
Shortly  thereafter  B*  sued  out  another  order  of  sale  on  his  Jnd^gliiifit 
Suit  by  C.  to  enjoin  a  sale  thereunder. 

J^eld,  that  such  suit  would  not  lie. 
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EM^  also,  that,  under  the  sherifF^s  deed,  C.  acquired  only  the  title  and 
interest  which  A.  had  in  the  real  estate  at  the  time  of  the  rendition  of 
the  judgment,  and  therefore  subject  to  the  lien  of  B.*s  mortgage. 

Stld,  also,  that  the  redemption  by  C.  from  the  sale  to  B.  did  not  free  such 
real  estate  from  the  lien  of  B.^s  mortgage  for  the  unpaid  balance  of  the 
mortgage  debt. 

Meld^  also,  thiit  G.  was  a  proper  psrty  to  the  suit  for  foreclosure. 

Heid^  also,  that  in  such  a  case  the  mortgaged  property  remains  a  security 
tor  the  unpaid  balance  of  the  mortgage  debt,  the  collection  of  which 
the  creditor  may  enforce  by  causing  a  resale  by  the  sheriff  of  the  mort- 
gaged premises  under  an  alicu  order  of  sale  on  his  judgment  of  foreclo- 
sure, as  often  as  there  Is  a  redemption  from  the  sale  tibereof ,  and  until 
the  mortgage  debt  has  been  satisfied. 

From  the  Wayne  Superior  Court. 

B.  F.  Harris  and  T.  J.  Study ^  for  appellants. 
J.  L.  RupCy  for  appellee. 

HowK,  C.  J. — ^This  was  a  suit  by  the  appellee  against  the 
appellants  to  enjoin  the  sale  by  the  appellant  Smith,  as  the 
sheriff  of  Wayne  county,  of  certain  real  estate,  particularly 
described,  in  said  county.  After  the  cause  had  been  put  at 
issue,  it  was  submitted  to  the  court  for  trial,  upon  an  agreed 
statement  of  facts ;  upon  which  a  finding  was  made  for  the 
appellee,  and  judgment  was  rendered  thereon,  perpetually 
enjoining  the  appellants,  and  each  of  them,  in  accordance 
with  the  prayer  of  the  appellee's  complaint.  The  appellants' 
motion  for  a  new  trial  having  been  overruled,  and  their  ex- 
ception saved  to  this  ruling,  they  appealed  from  the  judg- 
ment rendered  to  this  court,  and,  by  proper  assignments  of 
erroi-8  here,  have  called  in  question  the  several  decisions  of 
the  trial  court  adverse  to  them,  upon  which  they  ask  for  the 
reversal  of  the  judgment. 

It  would  seem,  from  the  record  of  this  cause,  that,  after 
the  issues  had  been  joined  therein,  the  paities  had  submitted 
♦*the  matter  of  controversv  lietween  them"  to  the  court  below, 
upon  an  agreed  statement  of  facts,  made  out  and  signed  by 
'them  ;  and  that,  by  an  affidavit  then  filed,  it  was  shown  to 
the  court ^' that  the  controversy  is  real,  and  the  pi'oceedings 
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in  good  faith  to  determine  the  rights  of  the  parties,"  in  con- 
formity with  the  provisions  of  section  386  of  the  code,  2  R.  S. 
1876,  p.  190.  Upon  this  agi'eed  statement  of  facts  the  court 
decided  in  favor  of  the  appellee ;  to  which  decision  of  the 
court  the  appellants  at  the  time  excepted.  On  the  overrul- 
ing of  their  motion  for  a  new  trial,  the  appellants  excepted 
to  that  decision,  and  filed  their  bill  of  exceptions,  in  which 
the  agreed  statement  of  facts  was  set  out  at  length,  as  "all 
the  evidence  given  in  the  cause."  So  that  the  case  comes  be- 
fore this  court  for  decision,  both  as  ''an  agreed  case"  and  an 
ordinary  appeal. 

As  necessary  to  the  proper  presentation  of  the  question 
for  our  decision  in  this  case,  and  to  a  clear  undei'standinsr  of 
the  point  decided,  we  will  first  give  a  summary  of  the  ''agreed 
statement  of  facts,"  as  follows : 

It  was  agreed,  that  on  the  20th  day  of  Januaiy,  1874, 
Joseph  Comer  was  the  owner  in  fee  simple  of  the  real  estate 
described  in  the  complaint,  and  that,  on  that  day,  the  said 
Joseph  and  Nancy  Comer,  his  wife,  executed  a  mortgage 
conveying  the  said  real  estate  to  the  appellant  Benjamin 
Harris,  to  secure  the  payment  of  a  promissory  note  for  $563, 
dated  January  19th,  1874,  executed  by  said  Joseph  Comer 
and  payable  one  year  after  date  to  said  Benjamin  Harris, 
which  said  mortgage  was  duly  recorded  in  the  recorder's 
office  of  said  Wayne  county,  on  the  7th  day  of  February,  1874 ; 
that  on  March  17th,  1875,  in  the  Wayne  Circuit  Court,  Lyd- 
ia  and  Joseph  B.  Bennett  recovered  a  judgment  against  the 
said  Joseph  Comer  and  another  for  the  sum  of  $667.35, 
which  judgment  became  a  lien  on  said  real  estate,  from  the 
date  of  its  rendition  ;  that,  by  virtue  of  an  execution  issued 
on  said  judgment,  the  sheriff  of  Wayne  county  levied  upon, 
advertised  and  sold,  according  to  law,  the  said  real  estate  to 
the  said  Lydia  Bennett  for  the  sum  of  one  dollar,  that  being 
the  highest  and  best  bid  made  therefor,  and  the  said  sum  of 
one  dollar  having  been  paid,  the  said  sheriff  executed  to  said 
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Lydia  Bennett  a  certificate  of  such  sale,  which  said  certificate 
the  said  Lydia  assigned  in  writing  and  transferred  to  the  ap- 
pellee, Clarkson  T.  Mooi-e  ;  that  the  said  real  estate  not  hav- 
ing heen  redeemed  from  su(^h  sale,  the  said  sheriff  afterward, 
on  the  2d  day  of  October,  1876,  executed  to  the  appellee, 
Mooi'e,  as  the  assignee  and  holder  of  said  certificate  of  sale, 
a  sherilf's  deed  of  said  real  estate ;  and  that  the  appellee 
claimed  to  own  and  hold  said  real  estate  in  fee  simple,  solely 
by  virtue  of  the  said  sheriff's  sale  thereof,  the  assignment 
to  him  Ly  said  Lydia  Bennett  of  said  certificate  of  sale,  and 
the  said  <?heriff' s  deed  to  him  of  said  real  estate. 

It  \vvi»  further  agreed   that,  on  March  18th,  1877,  the 
appellant  Benjamin  Hams   commenced   an   action   in   the 
Wayne  Superior  Court,  against  the  said  Joseph  and  Nancy 
Comer,  and  the  appellee,  Moore,  on  his  said  note  and  mort- 
gage, in  which  action  the  appellee,  Moore,  was  made  a  de- 
fendant, for  the  reason  that  he  then  claimed  to  own  said 
real  estate  in  fee  simple,  by  virtue  of  said  sheriff's  deed 
thereof  l^  him,  and  it  wn  -i  silloged  in  the  complaint  therein 
that  said  Moore  held  said  sheriff's  deed  for  said  real  estate ; 
that  such  proceedings  were  had  in  said  action  as  that,  on  the 
19th  day  of  June,  1877,  in  said  Wayne  Superior  Court,  the 
ap})ellant  Harris  recovered  a  personal  judgment  against  the 
said  Jo&eph  Comer,  on  his  said  note,  for  the  sum  of  $814.35, 
and  a  judgment  against  the  said  Joseph  and  Nancy  Comer, 
and  the  appellee,  Moore,  for  the  foreclosure  of  said  mortgage 
and  the  sale  of  the  mortgaged  real  estate  to  satisfy  said  judg- 
ment of  $814.35 ;  that,  on  the  9th  day  of  July,  1877,  an 
order  of  sale,  duly  certified,  was  issued  on  said  judgment, 
to  the  sheriff  of  Wayne  county,  and  by  virtue  thereof,  after 
having  advertised  the  time  and  place  of  sale,  according  to 
law,    the  said  sheriff,  on  the   4th  day  of  August,  1877, 
offered  and  sold  the  said  real  estate  to  the  appellant  Harris 
for  the  sum  of  one  dollar,  that  being  the  highest  and  best 
bid  made  therefor;  that,  the  said  sum  of  one  dollar  having 
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been  paid,  the  said  sheriff  executed  to  said  Harris  a  certi6- 
cate  of  said  sale,  and  afterward,  on  August  6th,  1877,  re* 
turned  said  order  of  sale  endorsed,  '*no  other  property  found 
in  my  bailiwick,  subject  to  execution;'*  that,  on  August 
13th,  1877,  the  appellee,  Moore,  for  the  purpose,  and  with 
the  intention,  of  redeeming  said  real  estate  from  said  sher- 
iff's sale  thereof  to  said  Benjamin  Harris,  paid  into  the 
clerk's  office  of  said  court,  for  the  use  of  said  Harris,  one 
dollar  and  five  cents,  being  the  purchase-money  and  interest 
thereon,  at  the  rate  of  ten  per  cent,  per  annum  ;  and  the  ap- 
pellee claimed  that  he  had  thereby  redeemed  said  real  estate 
from  the  said  sheriff's  sale  thereof  to  said  Harris ;  and  that, 
on  the  20th  day  of  September,  1877,  the  appellant  Benjamin 
Harris  had  sued  out  of  said  superior  court  an  alias  order  of 
sale,  duly  certified,  on  his  said  judgment  of  foi*eclosure,  etc., 
•directed  to  the  sheriff  of  Wayne  county,  who,  under  the  di- 
rections of  said  Harris,  would  advertise  and  sell  the  said  real 
«state  to  satisfy  the  said  judgment  against  said  Joseph  Co- 
mer, if  he  should  not  be  enjoined  from  so  doing,  as  prayed 
for  in  appellee's  complaint. 

It  was  further  agreed  that  the  said  real  estate  then  was,  and 
for  two  years  past  had  been,  worth  the  sum  of  $500,  and  no 
more  ;  and  that  the  only  right,  title  or  interest  which  the  ap- 
pellee, Clarkson  T,  Moore,  then  or  ever  had  in  and  to  said 
real  estate,  was  that  derived  by  him  under  and  by  virtue  of 
the  said  sheriff's  sale  thereof  to  said  Lydia  Bennett,  and  of 
her  assignment  to  him  of  her  certificate  of  sale,  and  of  the 
sheriff's  deed  to  him,  as  the  assignee  and  holder  of  such 
certificate. 

Upon  the  foregoing  agreed  facts,  the  appellee  claimed,  and 
the  court,  in  effect,  decided,  that  the  appellant  Benjamin  Har- 
ris, after  the  redemption  of  the  real  estate  from  the  first  sale 
thereof  under  his  judgment,  had  no  right  to  have  such  real 
estate  resold  to  satisfy  the  unpaid  balance  of  his  judgment; 
and  that  the  appellee  was  the  owner  in  fee,  and  entitled  to 
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hold  and  have  possession  of  said  real  estate,  under  and  bj 
virtue  of  the  said  sheriff's  deed  thereof  to  him,  entirely  di- 
vested of  the  lien  thereon  of  the  said  judgment  and  decree 
of  foreclosure  in  favor  of  the  appellant  Harris,  on  his  note 
and  mortgage. 

We  are  of  the  opinion  that  the  court  clearly  erred  in  its 
finding,  decision  and  judgment  on  the  agreed  statement  of 
facts  in  this  case.     It  will  be  seen  from  the  agreed  facts 
that  the   mortgage  to  the  appellant  Harris,   on  the  real 
estate  described  in  the  complaint  was  dated  January  20th, 
1874,   and   was   duly    recorded   in   the  proper  recorder's 
office;   while  the  judgment  against  Joseph  Comer,  under 
which  the  appellee,  Moore,  acquired  **the  only  right,  title  or 
interest"  which  he  **ever  had  in  and  to  said  real  estate," 
was  rendered  and  became  a  lien  on  said  real  estate  on  March 
17th,  1875,  or  more  than  one  year  after  the  lien  of  -said 
mortgage   attached   thereon.     "^^Tien,  therefore,  an  execu- 
tion was  issued  on  said  judgment  against  the  said  Joseph 
Comer,  and  in  favor  of  the  said  Lydia  and  Joseph  B.  Ben- 
nett, and  the  sheriff  of  Wayne  county,  by  virtue  of  said 
execution,  levied  upon  and  sold  the  said  real  estate,  and, 
upon  the  non-redemption  thereof,  subsequently  conveyed 
the  same  to  the  appellee,  Moore,  as  the  assignee  of  the  pur- 
chaser at  such  sale,  it  is  certain,  we  think,  that  the  appellee 
took  such  real  estate  subject  to  the  prior  mortgage  thereon 
in  favor  of  the  appellant  Harris.    In  other  words,  under  the 
said  sheriff's  deed  to  him,  the  appellee,  Moore,  acquired  only 
the  title,  interest  and  estate  which  the  said  Joseph  Comer 
had  ui  said  real  estate  at  the  time  of  the  rendition  of  the 
Bennetts'  judgment,  and  subject,  of  course,  to  the  prior  lien 
thereon  of  the  mortgage  owned  and  held  by  the  appellant 
Benjamin  Harris. 

In  the  subsequent  suit  for  the  foreclosure  of  said  mort- 
gage, the.  appellee,  Moore,  as  the  owner  and  holder  of  the 
mortgaged  premises,  under  his  said  sheriff's  deed  thereof. 
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was  a  proper  and  necessary  party  defendant,  and  was  made 
such  accordingly.  When  the  judgment  was  rendered  in  said 
suit  against  the  said  Moore  and  his  co-defendants  therein,  it 
was  adjudged  and  decreed  against  all  the  defendants,  Moore 
included,  that  the  mortgaged  premises  be  sold  as  other  lands 
were  sold  on  execution,  to  satisfy  the  mortgage  debt  and 
costs.  Of  course,  any  sale  of  the  real  estate  under  this  judg- 
ment and  decree,  if  subsequently  perfected  by  the  execution 
of  a, sheriff's  deed,  upon  the  non-redemption  of  the  premises 
from  such  sale,  would  have  freed  and  divested  the  real  estate 
of  and  from  the  lien  thereon  of  the  mortgage  debt,  or  of 
any  part  or  portion  thereof.  But  the  sale  of  .said  real  estate 
to  the  appellant  Benjamin  Harris,  under  said  judgment  and 
decree  of  foreclosure,  for  the  sum  of  one  dollar,  was  never 
perfected  by  the  execution  of  a  sheriff's  deed  to  the  pur- 
chaser or  his  assignee.  On  the  contrary,  as  the  agreed  fa(i:s 
show,  the  said  real  estate  was  redeemed  from  the  said 
sheriff's  sale  thereof  to  the  appellant  Han-is  by  the  appellee, 
Moore,  in  the  manner  and  within  the  time  prescribed  bylaw 
for  such  redemption. 

It  is  certain,  we  think,  that  the  appellee,  Moore,  did  not 
and  could  not,  under  and  by  force  of  his  redemption  of  said 
real  estate  from  the  sheriff's  sale  thereof  to  the  appellant 
Harris,  acquire  any  different  or  better  title  thereto  than  the 
one  previously  acquired  and  held  by  said  appellee,  under  his 
deed  from  the  sheriff  of  said  county.  Nor  did,  nor  could, 
the  appellee's  redemi>tion  of  said  real  estate  from  the  sale 
thereof  to  the  ap])ellant  Harris  operate  under  the  law  to 
free  such  real  estate  from,  or  to  divest  it  of,  the  lien  of  the 
Hams  mortgage  thereon,  as  a  security  for  the  unpaid  bal- 
ance of  the  mortsrasife  debt.  In  the  recent  case  of  Tealy. 
Hinchman^  f)9  Ind.  379,  the  precise  question  presented  in 
this  case  was  carefully  considered  and  decided.  In  the  case 
cited,  it  was  insisted,  as  in  the  case  now  before  us,  that,  by 
reason  of  the  sale  by  the  sheriff,  the  mortgaged  property 
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under  the  judgment  of  foreclosure,  '*the  mortgage  and  the 
decree  thereon  became  functus  officio,''  and  the  mortgaged 
premises  would  be  and  were,  by  force  of  such  sale,  dis- 
charged from,  and  divested  of,  the  lion  of  the  mortgage  and 
of  the  judgment  of  foreclosure.  In  considering  the  point 
thus  made,  in  the  case  cited,  this  court  said : 

**If  the  mortgaged  property  had  not  been  redeemed  from 
the  sheriff's  sale  thereof,  under  said  judgment  of  foreclo- 
sure, in  the  manner  and  within  the  time  allowed  by  the  stat- 
ute, and  if,  accordingly,  by  reason  of  such  non-redemption, 
such  sheriff's  sale  had  been  fully  confirmed  and  consum- 
mated according  to  law,  by  the  execution  and  delivery  to 
the  purchaser  of  a  proper  sheriff's  deed  of  such  mortgaged 
property,  then  it  would  seem  to  us  that  the  mortgaged  prem- 
ises had  thereby  become  divested  and  entirely  freed  from  the 
lien  of  the  mortgage  and  of  the  judgment  of  foreclosure. 
But  it  was  alleged  by  the  appellees,  in  their  complaint,  and 
conceded  to  be  true  by  the  appellants'  demurrers,'*  (in  the 
case  at  bar  it  was  an  agreed  fact,)  '* that  the  mortgaged 
premises  were  duly  redeemed,  according  to  law,  from  the 
said  sheriff's  sale  thereof,  before  the  commencement  of  this 
suit.     The  effect  of  such  redemption  was  to  vacate  and  set 
aside  the  said  sheriff's  sale  of  the  mortgaged  property,  and 
thereafter  both  the  mortgage  and  the  judgment  of  foreclo- 
sure stood  precisely  as  they  would  have  done,  so  far  as  the 
property  was  concerned,  if  no  sale  thereof  by  the  sheriff  had 
ever  been  made." 

We  can  see  no  good  reason  for  changing  or  modifying  the 
views  thus  expressed  in  the  case  cited,  and  they  seem  to  us 
to  be  decisive  of  the  question  presented  by  the  agreed  state- 
ment of  facts  in  this  case.  In  such  a  case,  the  mor,tgaged 
property  will  remain  a  security  for  the  unpaid  balance  of 
the  mortgsige  debt  and  costs,  and  the  judgment  creditor  may 
enforce  the  collection  thereof  by  suing  out  an  alias  order  of 
sale  on  his  judgment  of  foreclosure,  and  by  causing  a  resale 
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by  the  sheriff  of  the  mortgaged  premises  as  often  as  there 
may  be  a  redemption  of  and  fi-om  the  previous  sale  thereof, 
in  the  mode,  and  within  the  time,  prescribed  by  law  for  8uch 
redemption,  Jind  until  the  mortgage  debt,  interest  and  costs 
have  been  fully  paid  and  satisfied. 

Upon  the  case  made  by  the  agreed  statement  of  facts,  we 
are  of  the  opinion  that  the  finding,  decision  and  judgment 
•of  the  trial  court,  in  favor  of  the  appellee  and  against  the 
appellants,  were  unauthorized  by  law  and  erroneous.  No 
case  is  made  by  the  record  which  entitles  the  appellee  to  an 
injunction,  or  to  any  other  relief,  against  the  ap})ellantd,  or 
•either  of  them. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  find  for  the  api)el- 
lants,  the  defendants  below,  upon  the  agreed  statement  of 
facts,  and  to  render  judgment  accordingly. 


^♦•» 


73 

m 

136 

SU8 
885 

73 
189 

1SS 
834 

131 
133 

ami 

128 
!»3 

73 
144 
147 

3U()| 
174| 

2nj 

73 
151 

390 
87 

73 
164 

396 
682 

73 

166 

39« 
107 

No.  7612. 
BUCKER   V,  StEKLMAN. 

Real  Estate. — Action  to  Recover.— Pleading. — Answer. — Cownter-CZotoi.— 
Contract, — Redemption, — Statute  of  Frauds. — Case  Disttngutshed.'^-lD  an 
action  for  the  recovery  of  real  estate,  A.,  the  defendant,  alleged  that  Id 
March,  1861,  he  executed  to  B.  a  mortgage  thereon,  which  B.  in  Octo- 
ber, 1873,  foreclosed,  and  at  the  sheri^'s  sale  became  the  purchaser, 
and  shortly  thereafter  took  a  sheriff^s  deed  therefor.  On  the  16th  dar 
of  December,  1871,  the  real  estate  was  sold  on  a  judgment  against  A. 
and  the  ceitiflcate  of  purchase  assigned  to  B.  On  the  1st  day  of  De- 
cember, 1S72,  A.,  with  B.'s  knowledge  and  consent,  made  a  verbal  con- 
tract with  C,  his  brother,  for  the  redemption  of  the  real  estate,  and,  in 
pursuance  thereof,  0.  paid  to  B.  a  certain  sum  for  which  he  assigned 
the  said  certificate  to  0.,  upon  which  he  afterward  obtained  a  sher- 
iff's deed.  In  March,  1876,  a  similar  agreement  was  made  between 
A.  and  C,  with  the  knowledge  and  consent  of  B.,  to  redeem  fh)mllie 
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.  sale  made  on  the  decree  of  foreclosure,  and,i  in  pursuance  thereof,  0. 
paid  B.  a  certain  sum  for  which  he  conveyed  the  property  to  C.*s  son. 
Afterward  C.  and  his  son  conveyed  the  real  estate  to  the  plaintiff,  ^*who 
had  sufficient  notice  and  luiowledge  to  put  him  on  inquiry  that  the  con- 
veyances to  said  C.  and  son  were  solely  for  the  use  and  heneflt  of  the 
defendant,  and  were  intended  tp  be  and  were  securities  only  for  the  re- 
payinent  of  the  money  advanced  by  C/'  The  property,  at  the  time  of 
the  agreements  and  the  various  sales  and  conveyances,  was  in  the  pos- 
session of  A.,  who  claimed  title  thereto.  Prayer  for  affirmative  relief. 
JGfeU,  that  such  pleading  is  a  counter-claim,  and  not  an  answer.    It  can 

not  be  both. 
HM^  also,  that  a  counter-claim  must  stand  as  an  independent  pleading, 

and  aver  fkcts  warranting  the  relief  sought. 
Htld^  also,  that,  at  the  time  the  agreements  were  made,B.  was  the  owner 

of  the  real  estate. 
HM^  also,  that  the  contract  upon  which  the  decree  of  foreclosure  was 
rend«^  having  been  made  before  the  redemption  law  of  1861  was  in 
forces  A.  had  no  right  to  redeem. 
'HM^  also  that  such  agreements  were  parol  conttacts  for  the  purc^iase  of 

lands  and  within  the  statute  of  frauds. 
HM^  also,  that  the  allegation  that  A.  was  in  possession  of  the  land, 
claiming  title,  is  not  sufficient  to  take  the  case  out  of  the  statute.    In 
order  to  have  this  effect,  it  must  be  shown  that  the  possession  was 
taken  under  the  parol  contracts.     Tinkler  v.  Svoaynie^  71  Ind.  562,  dis- 
tinguished. 
Saxk.  —  Mortgage.  —  Agreement.  —  Foreclomre. — Decree.  —  Sherig. — Pre- 
MimpClon.— In  such  action,  a  paragraph  of  answer  alleged,  that  during 
the  pendency  of  the  suit  by  B.  to  foreclose  two  mortgages,  one  exe- 
cuted prior  to  the  redemption  law  of  1861,  and  the  other  subsequently, 
no  rate  of  interest  being  specified  therein,  an  agreement  was  made  be- 
tween A.  and  B.  whereby  judgment  was  rendered  thereon  for  a  certain 
sum,  including  the  amount  due  on  both  mortgages,  the  judgment  to 
bear  interest  at  the  rate  of  ten  per  cent,  per  annum. 
HeUL  that  such  agreement  did  not  extinguish,  or  profess  to  extinguish, 
the  ooniaract  upon  which  the  foreclosure  salt  was  founded,  and  that 
such  judgment  rested  upon  the  mortgages  and  not  upon  the  agreement. 
HeU^  also,  that  the  Supreme  Court  will  presume.  In  the  absence  of  any 
showing  to  the  contrary,  that  the  court  entered  the  proper  decree  upon 
the  mortgages,  and  that  the  sale  made  by  the  sheriff  was  in  accordance 
therewith. 
Savk. — SheriJPe  Sale.— Deed.— Redemption.^'Whei'e  the  right  of  redemp- 
tion exlfi^ts,  the  execution  by  the  slicrlff  of  n  <1ced  to  land  sold  on  a  de* 
cree,  before  the  expiration  of  the  year  allowed  for  redemption,  will  not 
invalidate  sach  sale. 
Samm. — FMMrt  to  Execute  Cert(Jkate.^The  failure  of  the  sheriff  to  exe»- 
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cute  a  certificate  to  the  purchaser  will  not  invalidate  a  sale  of  real 
estate  made  by  him. 

Saue.— Deed.— Description. — Construction. — It  is  not  the  office  of  a  de- 
scription in  a  conveyance  to  identify  the  land,  but  to  furnish  the 
means  of  identitication ;  that  portion  of  a  deed  describing  the  premisee 
conveyed  nuist  be  liberally  construed. 

i^AyiE.—Ecidence.— Title  under  Sheriff^ »  Sale. — In  an  action  for  the  pos- 
session of  real  estate  by  a  plaintiff  claiming  title  by  purchase  at  a  sher- 
iff's sale  under  a  decree  of  foreclosure,  all  he  is  bound  to  prove  is  a 
valid  judgment  and  sale,  and  the  execution  of  tlie  proper  deed;  all 
questions  respecting  the  validity  of  the  mortgage,  including  the  suffi- 
ciency of  the  description,  being  settled  by  such  decree. 

Same. — Evidence.— Boundaries.— Possession. — In  such  action,  where  the 
defendant  U  in  possession  of  the  real  estate,  and  makes  defence,  {»tM>f 
of  the  boundaries  of  the  land  is  immaterial. 

From  the  Clark  Circuit  Court. 

J.  H.  Stotsenburg^  for  appellant. 

M.  C.  Hester  and  D.  O.  Anthony j  for  appellee. 

Elliott,  J. — The  appellee's  complaint  against  appellant 
is  for  the  recovery  of  the  possession  of  real  estate,  and  is  in 
the  ordinary  form .  The  answer  of  the  appellant  is  in  three 
paragraphs : 

The  first  is  a  general  denial. 

The  second  and  third  set  up  aflSrmative  defences  by  way 
of  counter-claim. 

Demurrers  were  sustained  to  the  second  and  third  para- 
graphs, and  we  are  required,  by  the  assignment  of  errors 
and  the  brief  of  counsel,  to  consider  the  questions  presented 
by  these  rulings. 

The  material  allegations  of  the  second  paragraph,  exhib- 
ited in  a  condensed  form,  are  substantially  these  :  On  the 
21st  day  of  March,  1861,  appellant  executed  to  one  John 
King  a  mortgage  upon  the  real  estate  in  controversy  t^o 
secure  the  payment  of  $2,000.  On  the  10th  day  of  October, 
1873,  the  Clark  Circuit  Court,  in  a  suit  upon  said  mortgage, 
rendered  a  decree  of  foreclosure.  On  the  1st  day  of  Novem- 
ber  of  said  year,  the  property  was  sold  by  the  sheriff  to  the 
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said  King  for  $2,200,  and  on  the  20th  day  of  that  month  a 
deed  was  executed.    Prior  to  the  coniniencement  of  the  fore- 
closure suit,  on  the  12th  day  of  September,  1871,  David  W. 
Dailey  recovered  judgment  against  appellant  for  the  sum  of 
$l,3()0,  and  on  this  judgment  the  real  estate  in  controversy 
was  sold  to  one  Warren  Horr  for  $200,  on  the  10th  day  of 
December,  1871,  who  received  a  sheriff's  certificate,  which 
was  afterward  assigned  to  said  John  King.    On  the  1st  day 
of  December,  1872,  appellant  made  a  verbal  agieement  with 
his  brother,  George  I.  Rucker,  with  King's  knowledge  and 
4'onsent,  for  the  redemption  of  the  real  estate  ;  that,  pursu- 
ant to  this  agreement,  George  I.  Rucker  paid  King  $275, 
and  the  latter  assigned  to  the  said  George  I.  Rucker  the  cer- 
tificate of  sale.    The  said  George  I.  Rucker  obtained  a  deed 
from  the  sheriff  on  the  26th  day  of  December,  1876.     In 
March,  1876,  a  similar  verbal  agreement  was  made  between 
tile  two  Ruckers,  with  the  knowledge  and  consent  of  King, 
as  to  the  redemption  of  the  property  from  the  sale  made 
upon  the  decree  of  foreclosure,  and  in  pursuance  of  this 
agreement  the  said  George  I.  Rucker  paid  to  King  the  sura 
of  $2,000,  and  King  thereupon  conveyed  the  property  to 
George  W.  Rucker,  a  son  of  the  said  George  I.  Rucker. 
Afterward  George  I.  and  George  W.  Rucker  conveyed  the 
pretnises  to  the  appellee,  w^ho,  to  quote  from  the  pleading, 
**had  sufficient  notice  and  knowledge  to  put  him  on  inquiry 
that  the  conveyances  U>  the  said  George  I.  and  George  W. 
Rucker  were  solely  for  the  use  and  benefit  of  the  defendant, 
and  were  intended  to  be,  and  were,  securities  only  for  the 
repajnnent  of  the  moneys  advanced  by  said  George  I.  Ruck- 
er."   The  property,  at  the  time  of  making  the  verbal  agree- 
ments, and  at  the  time  of  the  various  sales  and  conveyances, 
was  in  appellant's  possession,  who,  during  all  the  period  cov- 
ered by  these  transactions,  was  claiming  title.     The  prayer 
is  for  affirmative  relief,  the  adjustment  of  accounts  between 
the  parties  and  the  quieting  of  appellant's  title. 


400  SUPREME  COURT  OF  INDIANA, 

Rucker  v.  Steelman. 

The  pleading  is  a  counter-claim ,  and  not  an  answer;  it 
caii  not  be  both.  If  it  is  not  good  as  a  counter-claim,  then^ 
the  demurrer  was  properly  sustained. 

One  of  the  questions  arises  upon  the  allegation  charging 
appellee  with  notice  of  the  character  of  the  conveyances  noAde 
to,  and  by,  George  I.  and  George  W.  Rucker.  Appellee  in- 
sists that  the  counter-claim  is,  in  this  particular,  radically 
defective,  and  that  the  pleading,  instead  of  stating  facts,  has 
stated  a  mere  conclusion  of  law.  We  think  the  ali^ation 
sufficient  to  withstand  attack  by  demurrer.  Whether  it 
would  be  sufficient  upon  a  motion  to  make  more  specific,  is 
another  question. 

The  controlling  question  is  as  to  the  validity  of  the  verbal 
agreements,  upon  which  the  appellant  relies.  He  paid  no 
money  to  King,  nor  did  he  pay  any  to  the  appellee's 
grantor ;  all  the  money  which  was  paid  was  advanced  by  the 
latter  out  of  his  own  means.  It  can  not,  therefore,  be  held 
that  the  present  case  is  within  the  rule  applying  to  cases 
where  purchase-money  is  paid  by  one,  and  title  taken  in  the 
name  of  another.  Nor  can  the  case  be  brought  within  the 
rule,  that  the  statute  of  frauds  can  not  be  used  to  perpetrate 
a  fraud.  No  fraudulent  representations  were  made  by  the 
appellee,  nor  was  any  undue  advantage  taken  of  the  appel- 
lant. At  the  time  the  verbal  agreements  ai*e  alleged  to  have 
been  made,  King  was  the  owner  of  the  real  estate,  the  abso- 
lute title  was  vested  in  him  by  the  sale  made  upon  the  de* 
cree  of  foreclosure.  The  contract  upon  which  that  decree 
was  rendered  was  made  before  the  redemption  law  of  1861 
went  into  force,  and  there  was,  therefore,  no  right  to  redeem. 
Scobey  V.  Gibson^  17  Ind.  572.  No  right  was  taken  from 
the  appellant,  because  he  had  none.  King  held  the  title, 
free  from  all  equities,  and  the  acquisition  of  title  by  Geoige 
I.  Rucker  was  not  by  way  of  redemption,  but  by  way  of 
purchase.  There  was  no  reason  why  the  appellee's  grantor 
might  not  purchase  an  absolute  title ;  n«thing,  certainly,  m 


MAY  TERM,  1881.  401 

Backer  v.  Steelnuui. 

the  i-elation  occupied  to  the  appellant  which  prevented  him 
fi'Om  doing  so.  The  element  of  fraud  does  not,  therefore, 
enter  into  the  case  made  by  the  counter-claim. 

The  verbal  agreements  which  the  appellant* s  pleading  sets 
forth  were  in  reality  for  the  purchase  of  lands.  When  these 
agreements  were  made,  the  appellant  had  no  interest,  either 
legal  or  equitable,  in  the  land.  The  sale  and  conveyance  by 
the  sheriff  extinguished  all  the  rights  of  the  appellant  and 
vested  an  absolute  title  in  King.  It  was  this  title  which  was 
purchased  of  and  conveyed  by  King.  The  most  favorable 
construction  which  can  be  given  the  verbal  contracts  I'elied 
upon  is,  that  they,  in  terms,  if  not  in  legal  effect,  gave  to  the 
appellant  a  right  to  purchase  from  George  I.  Rucker  upon 
payment  of  the  money  which  he  had  paid  to  King.  If  this 
is  the  correct  construction  of  these  verbal  agi*eements,  then 
they  were  clearly  within  the  statute,  for  they  were  contracts 
for  the  sale  of  lands. 

Treating  the  facts  stated  as  showing  a  promise  on  the  piH't 
of  George  I.  Kucker  to  hold  the  land  for  the  appellant,  the 
counter-claim  must  still  be  held  bad.   An  agreement  to  hold 
lands  until  the  happening  of  a  designated  eveiit,  and  then  to 
convey,  is  within  the  statute.     In  Johm  v.  Noi^Hsy  7  C.  E. 
Green,  102,  it  was  held  that  an  agreement  with  an  execu- 
tion defendant  to  purchase  property  for  him,  at  a  sheriff's 
sale,  and  to  hold  for  him  for  a  certain  time,  will  not  create 
a  trust,  and  that  such  an  agreement  is  void  by  the  statute  of 
frauds.    In  Memtt  v.  Brown^  6  C.  E.  Green,  401,  Beas- 
jjEYj  C-  J.,  said :  *'When,  therefore,  the  elements  of  the  case 
are  simply  a  purchase,  under  a  parol  promise  to  hold  for  the 
benefit  of  the  defendant  in  execution,  I  think  such  an  arrange- 
ment, the  statute  of  frauds  being  set  up,  can  not  be  enforced 
either  at  law  or  in  equity.'-     The  case  of  Payne's  Adm'r  v. 
Battef^sorCs  Adm'rSy  77  Pa.  St.  134,  affords  a  forcible  illus- 
tration of  the  doctrine  under  discussion.   There  is  also  a  very 

great  similarity  between  the  present  case  and  that  of  Loomis  - 
Vol.  73.-26 
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y.  LoomiSf  60  Barb.  22,  where  a  contract  remarkably  like 
those  relied  upon  by  the  appellant  was  held  to  be  within  the 
statute.  We  quote  from  the  opinion  in  that  case  the  follow* 
ing :  ''The  plaintiff,  at  the  time  of  this  agreement,  had  no 
title  or  interest  in  the  property  in  question,  and  there  was  no 
legal  consideration  received  from  him,  for  the  promise  made 
by  the  defendant,  and  this  is  another  difficulty  thrown  in  his 
way  by  the  statute  of  frauds."  Bui  we  need  not  cite  cases 
from  other  courts,  for  the  purpose  of  sustaining  this  general 
doctrine  here  stated,  for  our  own  court  has  fully  considered 
and  settled  the  question  here  involved.  Mhiot  v.  MitcheU^ 
30  Ind.  228  ;  Pearson  v.  East,  36  Ind.  27 ;  Blair  v.  Bass, 
4  Blackf .  539. 

The  allegation  in  the  counter-claim,  that  the  appellant  was 
in  possession  claiming  title,  is  not  sufficient  to  take  the  case 
out  of  the  statute.  In  order  to  have  this  effect,  it  most 
appear  that  the  possession  was  taken  under  the  parol  con- 
tract.  Neal  V.  NeaU  69  Ind.  419. 

Counsel  refer  us  to  the  case  of  Tinhlei*  v.  Swaynie,  71  Ind. 
562.  That  case  is  essentially  diffei*ent  from  the  pi*esent. 
There,  the  parties  who  entered  into  the  contract  had  a  right 
to  redeem  the  land,  which  was  the  subject-matter  of  the  con- 
tract, and  this  fact,  of  itself,  distinguishes  the  case  fi'om  the 
one  in  hand,  for  hei*e  the  appellant  had  no  interest  whatever 
in  the  land  at  the  time  the  verbal  agreements  were  made. 
He  surrendered  no  right,  and  parted  with  no  interest,  in  the 
land,  for  he  had  none.  But  the  case  cited  by  appellant  does 
not  decide  that  the  parol  contract  therein  relied  upon  was 
valid,  for  the  decision  is  rested  upon  the  ground  that  there 
w^s  such  part  performance  as  took  the  case  out  of  the  stat- 
ute. The  only  way  in  which  the  appellant  could  have  ac- 
quired the  title  which  the  sheriff's  sale  had  vested  in  King, 
was  by  purchase,  and,  in  order  to  have  established  a  valid 
contract  of  purchase,  he  must  have  shown  either  a  written 
contract,  or  a  verbal  contract  partly  perfonned.    There  was 
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iere  no  part  performance ;  had  the  entire  purchase-money 
leen  paid,  it  would  not  have  been  part  performance. 
Johiaton  v.  Glancj/y  4  Blackf .  94.  And,  as  we  have  already 
seen,. possession  was  not  taken  under  the  contract. 

It  is  difficult  to  summarize  the  allegations  of  the  third  par- 
digraph  of  the  counter-claim,  and  for  that  reason  the  mate- 
rial parts  are  given  in  full.     The  substantive  parts  of  said 
•pleading  are  as  follows  :*  "That  the  plaintiff,  Steelman's,  ti- 
tle is  based  on  a  pretended  deed   from  the  sheriff  of  Clark 
county,  executed  to  one  John  King,  November  20th,  1873, 
under  whom,  as  grantee  in  said  deed,  the  said  Steelman 
claims  title  through  one  or  more  grantees  ;  that  said  deed  is 
void,  because  he  says  that,  heretofore,  to  wit,  on  March  5th', 
1873,  the  said  John  King  instituted  against  this  defendant  a 
proceeding  in  foreclosure  of  two  certain  mortgages,  one  re- 
cited in  his  first  paragraph  of    complaint  being  founded 
upon  a  mortgage,  executed  October  20th,  1869,  conveying  a 
piece  of  land  other  than  that  described  in  the  complaint,  and 
the  other  recited  in  the  second  paragraph  of  his  complaint 
being  founded  on  a  mortgage,  dated  March  21st,  1861,  to 
secure  a  note  of  like  date,  for  $1,781,  payable  with  interest 
from  date,  no  rate  of  interest  at  all  being  recited  therein, 
the  same  having  been  executed  before  the  redemption  law  of 
Indiana  was  enacted  ;  that  such  proceedings  were  had  in  said 
cause  that,  on  October  10th,  1873,  a  new  contract  or  agi*ee- 
ment  was  made,  in  writing,  with  respect  to  the  said  last 
named  indebtedness,  as  well   as  the  first  above  recited, 
wherein  it  was  agreed  that  judgment  should  be  that  day  ren- 
dered in  favor  of  the  plaintiff  for  $2,100,  on  the  second  par- 
agraph of  the  complaint,  and  for  the  foreclosure  of  the 
mortgage  described  in  said  paragraph,  the  said  judgment  to 
bear  ten  per  centum  interest  per  annum  from  date.     There- 
upon judgment  was  rendered  on  said  day,  by  agreement, 
:for  the  sum  of  $3,200,  so  as  to  include  amounts  due  on  both 
JTiortgages.     That  the  land  was  sold  by  the  sheriff,  on  the 
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15th  day  of  November,  1873,  to  John  King ;  that  no  certifi- 
cate was  ever  issued  to  said  King,  but  that,  on  the  contrary, 
the  said  King  obtained  and  received  from  said  sheriff  a  deed 
of  conveyance." 

Appellant's  theory  is  that  the  contract  entered  into  onthe- 
19th  day  of  October,  1873,  created  a  new  and  distinct  cause 
of  action,  and  that,  as  the  judgment  was  based  thereon,  the 
act  of  1861  governed  the  sheriff's  sale  and  proceedings  there- 
under, and,  therefore,  the  sheriff's  sale  was  rendei^  void  be- 
cause no  certificate  was  issued  to  the  purchaser.  The  effect 
given  QT{\  agreement  of  October,  1873,  by  appellant,  is  not 
warranted  by  its  provisions.  It  did  not  extinguish,  nor  did 
it  profess  to  extinguish,  the  contracts  upon  which  the  fore- 
closure suit  was  founded.  These  contracts  were  left  in  full 
force,  and  the  judgment  rendered  rested  upon  them,  and  not 
upon  the  agreement  of  October,  1873.  The  allegation  of 
the  pleading  is  that  **the  judgment  was  i-endered  for  the 
sum  of  $3,200,  so  as  to  include  amounts  due  on  both  mort- 
gages." It  is  clear  that  the  decree  and  judgment  were  ren- 
dered on  the  contracts  set  out  in  the  complaint  filed  in  the 
foreclosure  suit,  and  that  the  agreement  of  October,  1873, 
was  a  mere  adjustment  of  the  amounts  due  upon  the  mort- 
gages declared  bn. 

The  presumption  is  in  favor  of  the  acts  of  public  officers, 
and,  in  the  absence  of  any  showing  to  the  contrary,  we  are 
bound  to  presume  that  the  sheriff  did  his  duty.  There  is  no 
allegation  that  the  real  estate  was  not  sold  upon  the  decree 
rendered  on  the  mortgage  executed  in  March,  1861.  There 
is  nothing  at  all  from  which  it  can  be  inferred  that  the  sale 
was  upon  the  entire  decree.  We  are  bound  to  presume  that 
the  court  entered  the  proper  decree,  and  that  the  sheriff 
properly  executed  it.  Not  only  is  this  the  pi'esumption  of 
the  law,  but  it  is  also  the  fair  and  natural  inference  from  the 
facts  pleaded.  The  mere  fact  that  both  mortgages  were  fore- 
closed by  one  decree  does  not  prove  that  the  proper  direc- 
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tions  as  to  the  maimer  of  conducting  the  sale  were  not 
embodied  in  it.  It  was  just  as  easy  to  make  th^  proper 
decree  in  the  suit  upon  the  two  mortgages  as  it  would  have 
been  if  suits  had  been  brought  upon  each  mortgage  sep- 
arately. It  affirmatively  appears  that  the  mortgages  were 
declared  upon  in  distinct  and  sepamte  paragraphs,  and  a  de- 
<;ree  making  the  proper  provisions  as  to  sale  could  have  been 
readily  entered. 

If  it  were  conceded  that  the  sale  by  the  sheriff  was  gov- 
erned by  the  law  of  1861,  and  the  appellant  entitled  to  re- 
deem, he  would  still  have  no  sufficient  cause  for  counter- 
claim. The  judgment  was  valid,  the  sale  upon  it  regular, 
and  by  that  sale  the  appellee's  grantor  acquired  title.  Even 
upon  appellant's  own  theory,  the  only  thing  lacking  was  the 
certificate,  which  was  mere  evidence  of  title,  not  the  sub- 
stantive thing  which  created  title.  The  deed  which  the  sheriff 
executed  to  King  was,  according  to  appellant's  argument, 
pi-ematurely  issued.  Grant  that  this  were  true,  yet  the  ap- 
pellant shows  no  legal  or  equitable  title  to  the  land  in  con- 
trovei-sy,  for  the  year  allowed  for  redemption  had  expired 
long  before  this  action  was  brought.  All  the  right  which 
the  sale  left  in  the  appellant,  even  upon  his  own  theory,  was 
the  right  to  redeem  within  one  year,  and  with  the  expiration 
of  the  year  that  right  terminated.  If,  then,  we  accept  his 
theory  as  correct,  and  concede  that  he  had  a  right  to  redeem 
within  one  year,  we  are  still  bound  to  conclude  that  hb  plead- 
ing is  not  good  as  a  counter-claim,  for  certainly  he  is  not 
entitled  to  defeat  the  appellee's  sale.  If  we  regard  the 
pleading  as  an  answer  merely,  then  no  harm  was  done  in 
sustaining  the  demurrer,  even  conceding  it  to  be  sufficient, 
for  the  mattecs  therein  pleaded  were  clearly  admissible  un- 
der the  general  denial,  but  it  is  very  certain  that  the  plead- 
ing is  a  counter-claim,  and  not  an  answer.  As  it  is  a  counter- 
-olaim,  it  must  stand  as  a  distinct  and  independent  pleading. 
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and  properly  aver  such  facts  as  warrant  the  granting  of  the 
affiimative  relief  sought. 

The  omission  of  the  sheriff,  conceding  it  to  be  such,  to 
execute  a  certificate  to  the  purchaser,  did  not  invalidate  the 
sale.  Baimes  v.  Kei^linger^  7  Minn.  82.  As  the  sale  was  valid, 
the  year  of  redemption  dated  from  the  day  of  the  sale,  and 
had,  therefore,  expired  long  before  this  action  was  insti- 
tuted. The  right  to  redeem  is  purely  a  statutory  one,  and 
must  be  asserted  in  strict  conformity  to  the  statute.  The 
right  must  be  exercised  within  the  time  and  in  the  manner 
pi*escribed,  or  it  is  lost.   Rorer  Judicial  Sales,  433. 

The  questions  presented  upon  the  ruling  I'efusing  a  new 
trial  are,  in  the  main,  much  the  same  as  those  disposed  of 
in  considering  the  rulings  upon  the  pleadings. 

The  decree,  return  of  sheriff  thereon,  and  the  deed  exe- 
cuted by  him,  show  that  the  mortgages  foreclosed  at  the 
suit  of  John  King  were  provided  for  by  separate  orders; 
that  the  lands  described  were  sold  separately,  and  that,  for 
the  land  embraced  in  the  mortgage  executed  in  Maix^h,  1861, 
the  sheriff  delivered  to  the  purchaser  a  deed,  and,  for  the 
land  embraced  in  the  subsequent  mortgage,  executed  a  cer- 
tificate. This  was  right.  From  the  sale  made  upon  the  con- 
tract executed  in  March,  1861,  the  appellant  had  no  right  to 
redeem  ;  and  the  appellee  was,  therefore,  entitled  to  a  deed. 

As  one  of  the  grounds  for  a  new  trial,  the  appellant  as- 
signs and  argues  that  the  description  of  the  land  in  contro- 
versy, both  in  the  mortgage  and  sheriff's  deed,  is  insufilcient. 
The  description  is  as  follows,  to  wit :  **The  following  real 
estate  in  Clark  county,  Indiana :  Part  of  surveys  Nos.  56 
and  75  of  the  Illinois  grant,  beginning  at  the  Ohio  river,  at 
the  southern  comer  of  said  surveys,  and  running  thence  with 
the  original  line  dividing  said  suiTcys,  to  the  top  of  the  cliff: 
thence  in  a  direct  line  in  a  westerly  direction,  to  David  W. 
Dailey's  line ;  thence  in  the  same  direction,  to  the,  comer  of 
land  formerly  owned  by  W.  Henning ;  thence  with  said  Hen- 
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ning's  line,  to  the  river ;  thence  up  said  river,  to  the  begin- 
ning, including  the  ferry,  known  as  McDanieVs  ferry,  across 
the  Ohio  river," 

The  objection  urged  is  that  part  of  the  land  is  in  survey 
41,  and  that  the  description  should,  therefore,  have  been 
parts  of  surveys  56,  41  and  75.     The  objection  can  not  pre- 
vail.    Courses  and  distances  are  carefully  given,  and  visible 
monuments,  marking  lines  and  comers,  are  described,  and 
there  can  be  no  difficulty  at  all  in  locating  and  identifying 
the  land  conveyed  by  the  moilgage  and  the  deed.     It  is  a 
familiar  rule,  that  the  part  of  the  deed  describing  the  prem- 
ises conveyed  shall  be  construed  with  the  utmost  liberality. 
It  is  not  the  office  of  a  description  to  identify  the  land,  but 
to  furnish  the  means  of  identification.    Colcord  v.  Alexander y 
67  111.  581 ;  Pursley  v.  Hayes^  22  Iowa,  11 ;  The  German^ 
etc.y  Lis.  Co*  V.  Gnnij  32  Ind.  249  ;  Peck  v.  Mallams^  10  N. 
Y.  509  ;  Mecklem  v.  Blake,  19  Wis.  419  ;  Slater  v.  Breese, 
36  Mich.  77.     Looking  to  the  face  of  the  conveyance,  there 
is  clearly  a  sufficient  description.     Parol  evidence  was  intro- 
duced by  both  paities  upon  the  question  as  to  whether  any 
part  of  the  lands  were  in  sui'vey  41,  and  upon  this  point 
there  was  some  conflict,  and,  under  the  well  settled  rule,  we 
must  allow  the  finding  of  the  trial  court  to  remain  undis- 
turbed.    The  description  certainly  did  not  make  the  deed  or 
mortgage  void  for  uncertainty,  and  the  attempt  to  show  that 
the  deed  conveyed  other  land  than  that  in  controvei'sy  was 
not  successful,  even  if  it  had  been  proper.     The  defence  by 
appellant  was,  under  the  597th  section  of  the  code,  a  con- 
fession that  he  was  in  possession  of  the  property  described 
in  the  complaint.     Evidence  of  the  boundaries  of  the  land 
was,  therefore,  irrelevant.     In  Voltz  v.   Newbei't,  17  Ind. 
187,  it  was  said  :  ''Proof  of  possession  in  the  defendant  be- 
\\\cr  unnecessary,  the  boundaries  of  the  land  described  by  the 
I^laintiffs,  are,  in  effect,  conceded,  and  evidence  tending  to 
iirove  their  location  must  of  course  be  deemed  immaterial.'* 
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Applegate  v.  Doe,  2  Ind.  169  ;  Doe  v.  flofi,  2  Ind.  24  ;  Doe 
v.  Hildreth^  2  lud.  274.  The  inquiry,  therefore,  must  be 
restricted  to  the  question  whether  the  description  iu  the 
sheriff 's  deed  was  sufficiently  certain  to  convey  title.  If  it 
was,  then  the  appellee  was  entitled  to  a  verdict  and  judg- 
ment. All  that  the  appellee  was  bound  to  prove  was  a  valid 
judgment,  a  sale,  and  the  execution  of  the  proper  deed. 
jSplahn  V.  Gillespie^  48  Ind.  397.  All  questions  respecting 
the  validity  of  the  mortgage  were  conclusively  settled  by  the 
decree,  and  among  them,  of  course,  the  sufficiency  of  the 
description  of  the  property. 
Judgment  affirmed. 

On  PETmoN  FOR  A  Rehearing. 

Elliott,  J. — Appellant  claims,  in  his  petition  for  a  re- 
hearing, that  we  did  not  give  due  weight  to  the  allegation 
of  his  cross  complaint,  that  he  had  paid  part  of  the  purchase- 
money  for  the  real  estate  sought  to  be  recovered.  Appel- 
lant seems  to  have  forgotten  that,  when  this  alleged  payment 
was  made,  the  title  of  the  purchaser  at  the  sheriff's  sale  had 
become  an  absolute  and  perfect  one,  and  he  seems  also  to 
have  lost  sight  of  the  familiar  rule,  that  payment  of  all  the 
purchase-money  will  not  take  a  case  out  of  the  statute  of 
frauds.  Payment  might  have  given  a  right  of  action  to  re- 
cover back  the  money  against  the  person  to  whom  the  money 
was  paid,  but  certainly  not  against  his  grantee. 

It  is  insisted  that  the  agreement  made  during  the  pendency 
of  the  foreclosure  suits  gave  the  appellee's  grantors  only  an 
equitable  title,  and  that,  as  they  have  founded  their  action 
on  a  legal  title,  they  must  fail.  The  agreement  named  did 
not,  in  any  wise,  affect  the  lien  of  the  mortgages,  nor  the 
rights  of  the  parties  thereunder,  and  a  sale  upon  the  decree 
conveyed  a  perfect  legal  title. 

Petition  overruled. 
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No.  7659.  

Everhart  bt  al.  v.  Puckett.  hi    ss 

73    400 

Fromissoky 'SOTE.— Consideration.— Written  and  Parol  Evidenee.—The  ISUiSS' 
consideration  of  a  note  may  always  be  shown,  either  by  written  or 
parol  evidence,  and  the  fiiet  that  a  part  of  the  evidence  has  been  re- 
duced to  writing,  will  not  exclude  the  oral  pait  thereof. 

8ame. — Agreement  not  to  Defend  Divorce  Suit  Void, — Public  Policy.— An 
agreement,  that  a  defendant  in  a  divorce  suit  will  not  malce  any  defence, 
is  void  as  against  public  policy,  and  a  note  executed  upon  such  a  con- 
sideration can  not  be  enforced  against  the  malcer. 

Samk.— Blending  of  Void  and  Valid  Consideration,— Where  the  illegal  and  • 
void  part  of  the  consideration  of  a  note  is  so  indefinite  and  uncertain 
that  it  can  not  be  separated  from  the  legal  part,  the  whole  note  is 
rendered  void. 

From  the  Sullivan  Circuit  Court. 

G.  W,  Buff  and  J.  B.  Patten^  for  appellants. 
J.  C.  BHggs  and  W.  A.  Massie,  for  appellee. 

Franklin,  C. — ^Puckett  sued  Everhart  &  Everhart,  on  a 
promissory  note,  before  a  justice  of  the  peace ;  judgment 
was  rendered  for  the  plaintiff ;  appeal  to  the  circuit  court ; 
trial  by  the  court,  and  judgment  for  the  plaintiff  for  the 
amount  of  the  note  and  interest ;  motion  for  a  new  trial,  by 
defendants ,  overruled  and  excepted  to. 

In  this  court  appellants  have  assigned,  as  error,  the  over- 
ruling of  the  motion  for  a  new  trial.  The  motion  for  a  new 
trial  ivas  for  the  following  causes : 

"1st.  That  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence ; 

« *  2d.  That  the  decision  of  the  court  is  contrary  to  law ;  and, 
**3d.   That  the  court  erred  in  admitting  in  evidence,  over 
the   defendants'  objection,  the  evidence  of  Lewis  Puckett, 
the  plaintiff,  and  of  one  O.  P.  Willey,  which  evidence  con- 
sisted of  statements  by  them  made  to  the  court  during  the 
trial  9  that  the  dismissal  of  the  suit  for  one  hundred  and  nine- 
ty-five dollars,  pending  against  the  defendant  Alexander  Ev- 
erhart, before  Milton  Stark,  as  justice  of  the  peace,  and  the 
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receipting  of  a  judgment  against  said  Alexander  for  sixteen 
dollars,  was  the  only  consideration  for  which  the  note  sued 
on  in  this  cause  was  given,  when  said  considemtion  was  fullj 
set  forth  in  a  written  contract,  executed  by  the  plaintiff  and 
defendant  Alexander  Everhart,  at  the  same  time  said  note 
was  executed,  which  said  written  contract  had  been  duly  in- 
troduced, and  read  in  evidence,  before  said  w^itnesses  testi- 
fied in  said  cause." 

In  order  to  understand  the  3d  cause  set  out  for  a  new 
trial,  it  is  necessary  to  set  forth  the  written  agreement  re- 
feiTed  to,  which  reads  as  follows  : 

*'This  agreement,  made  between  Lewis  Puckett  and  Alex- 
ander Everhart,  shows  that  Alexander  Everhart  agrees  to 
give  to  said  Lewis  Puckett  his  note  for  one  hundred  dollars, 
with  surety,  due  the  1st  day  of  May,  1878,  upon  the  follow- 
ing conditions,  said  note  to  be  placed  in  the  hands  of  Gi'een- 
berry  Shepherd,  to  hold  in  trust  for  the  parties. 

*'The  said  Everhart  is  to  commence  suit  at  the  next  tenn 
of  the  Sullivan  Circuit  Court,  for  a  divorce,  against  his  wife^ 
Alice  Everhart,  and  prosecute  said  suit  as  fast  as  the  la\f 
will  permit ;  and  said  Puckett  agrees  that  said  Alice  shall 
not  appear  and  make  any  defence  in  said  suit ;  and  the  said 
Puckett  agrees  to  dismiss  a  suit  pending  before  Milton  Stark, 
a  justice  of  the  peace  of  Jackson  toAvnship,  in  said  county 
and  State,  against  said  Everhart,  in  favor  of  Stephen  Wil- 
son ;  and  the  said  Everhart  agrees  to  confess  judgment  for 
costs  in  said  suit ;  and  the  said  Puckett  agrees  to  receipt  a 
judgment  for  sixteen  dollars,  on  the  docket  of  said  Stark,  iu 
favor  of  said  Stephen  Wilson,  and  against  said  Everhart ;  and 
the  said  Puckett  agrees  that  said  Alice  shall  not  bother  said 
Everhart  any  more ;  and  the  said  Everhart  is  not  to  c(Mn- 
mence  any  suit  against  said  Stephen  Wilson ;  and  the  said 
Puckett  shall  not  demand  said  note  of  said  Shepherd  until 
said  Everhart  violates  this  contract ;  and  said  note  is  to  be 
paid  two  days  after  said  divorce  is  granted ;  and  it  is  agreed 
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that  said  Puekett  shall  not  be  entitled  to  suid  note  until  this 
agreement  is  violated  by  said  Everhart ;  and,  if  any  chai'ge 
is  made  that  said  Puekett  has  violated  this  agreement,  said 
Packett  is  to  have  notice  of  said  charge,  and  shall  have  a 
reasonable  time  to  meet  said  charge. 

♦'Witness  our  hands  and  seals,  this  15th  day  of  February, 
1878.  Lewis  Puckett, 

Alexander  Everhart." 
Counsel  for  appellants  insist  in  their  brief  that  this  agree- 
ment unalterably  fixes  the  considei-ation  of  the  note,  and 
that  parol  evidence  could  not  be  given  upon  that  subject, 
and  therefore  the  ovidenoe  of  Puckett  and  Willey  was  ille- 
gally admitted.  The  consideration  of  a  note  is  at  all  times 
subject  to  proof,  either  by  written  or  parol  testimony,  or  by 
both.  And,  if  a  part  of  the  testimony  has  been  reduced  ta 
writing,  that  is  no  reason  for  excluding  the  oral  testimony. 
We  see  no  error  in  the  admission  of  tho  testimony  of  Puckett 
and  Willey. 

In  this  agreement,  as  is  shown  by  the  testimony,  Puckett 
acted  as  trustee  for  Alice,  the  wife  of  defendant  Alexander 
Everhart,  the  principal  in  the  note. 

The  suit  having  originated  before  a  justice  of  the  peace^ 
the  defendants  could  make  all  defences  without  answer  filed. 
And,  under  their  first  and  second  causes  for  a  new  trial,  they 
insist  that  the  consideration,  in  part  if  not  in  whole,  of 
the  note  sued  upon^  was  illegal  and  contrary  to  public  policy. 
We  think  the  clause  in  the  agreement,  '*that  said  Alice 
shall  not  appear  and  make  any  defence  in  said  suit,"  consti- 
tuted some  part  of  the  consideration  of  the  note,  and  thnt 
that  part  is  so  indefinite  and  uncei-tain  as  to  be  incapable  of 
being  separated  from  the  remainder  of  the  consideration. 
In  2  Bishop  on  Marriage  and  Divorce,  5th  edition,  sec,  239, 
we  have  the  following  language :  *'That  an  agreement  made 
by  a  defendant  in  a  divorce  suit,  to  withdraw  his  or  her  pa- 
pers, and  make  no  defence,  is  void,  as  being  against  public 
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policy ;  therefore  a  promissory  note  executed  in  pursuance 
of  such  an  agreement,  and  in  consideration  thereof,  is  a  con- 
tract which  can  not  be  enforced  against  the  maker."  And 
reference  is  made  to  the  case  of  Sayles  v.  SayhSj  1  Fost., 
N.  H.  312.  The  same  doctrine  is  held  by  this  court  in  the 
■case  of  Muckenburg  v.  HoUeVj  29  Ind.  139  ;  and  the  follow- 
ing authorities  arc  therein  referred  to :  Stoutenburg  v.  Ly- 
ii'andj  13  Ohio  St.  228  ;  Ooodwin  v.  GooSioin^  4  Day,  343 ; 
Weeks  v.  Hill,  38  N.  H.  199. 

When  the  illegal  and  void  part  of  the  consideration  of  a 
note  is  so  indefinite  and  uncertain  that  it  can  not  be  sepa* 
rated  from  the  legal  and  valid  part,  then  the  whole  note 
becomes  invalid  and  void.     Hynds  v.  Hays^  25  Ind.  31. 

For  these  reasons  we  think  the  court  below  erred  in  over- 
ruling the  motion  for  a  new  trial  on  the  first  and  second 
<;auses  stated. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  is  hereby,  in  all 
things  reversed,  at  the  appellees'  costs,  and  that  the  same 
be  remanded  to  the  court  below,  with  instinictiotis  to  grant  a 
new  trial. 


•  »• 


No.  7550. 

Brown  et  ux.  y.  Harmon  et  al. 

"Will. — Descents. — Heirship, — When  Widow  of  Testator  Deemed  (tn  Seir,— 
^  Limitation. — ^A  widow  is  to  be  deemed  an  heir  of  her  deceased  hus- 
band as  to  her  inheritance  of  his  lanids  under  the  statute  of  descents; 
but,  when  she  claims  as  an  heir  under  his  will,  the  question  whether  she 
is  siK'h  heir  or  not  depends  upon  the  intention  of  the  testator,  as  gath- 
ered from  the  will  alone;  and  whei*e  a  will,  after  providing  in  terms 
for  such  widow  during  her  widowhood,  contained  the  furttier  provision : 
*^I  also  order  that  when  my  beloved  wife    *    *    *    ceases  to  be  my 
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widow,  and  my  youngest  children  come  of  age,  all  my  real  estate  be- 
divided  equally  among  all  my  heirs,"  the  wonls  "all  my  heirs"  must 
De  construed  as  meaning  only  the  children  of  the  testator  and  their 
liescendants,  and  not  such  widow. 

From  the  Washington  Circuit  Court. 

A.  B.  CoUinSy  for  appellants. 
S.  B.  VoyleSy  for  appellees. 

Newcomb,  C. — ^The  appellants  were  the  appellees  in  the 
ca^e  of  Harmon  v.  Brown^  58  Ind.  207.  In  that  case  it  wa& 
iieid  that  Penina  Brown,  one  of  the  present  appellants,  wha 
iiad  been  the  widow  of  Cutliff  Harmon,  and  to  whom  the  en- 
tire estate  of  said  Cutliff  had  been  devised,  * 'during  her 
tvidowhood,"  had  no  estate,  under  that  provision  of  the 
will,  after  her  marriage  to  William  Brown,  her  co-defendant 
below. 

The  will  of  Cutliff  Harmon  was  made  in  December,  1860. 
He  died  early  in  1868,  and  his  will  was  probated  in  March, 
Df  that  year.  His  widow,  Penina,  enjoyed  the  personal  and 
real  estate  under  the  terms  of  the  will,  and  elected  to  take 
Ihercunder  and  not  under  the  statute  of  descents,  as  the 
^omplaint  states.  In  July,  1877,  Penina  ceased,  by  her 
marriage  with  Brown,  to  be  the  widow  of  Cutliff  Harmon. 
Soon  after  her  remarriage  a  suit  for  partition  of  a  large 
amount  of  real  estate,  of  which  Cutliff  Harmon  died  seized, 
was  commenced  in  the  Washington  Circuit  Court,  to  which 
Penina  Brown  and  her  husband  were  made  paities  defend- 
ants, to  answer  as  to  any  interest  she  might  claim  in  said 
lands.  * 

After  the  case  was  remanded,  pursuant  to  the  judgment 
of  this  court  above  referred  to.  Brown  and  wife  filed  an 
answer  in  two  paragraphs,  the  first  alleging  that  she  was  the 
owner  of  the  lands  sought  to  be  partitioned,  filing,  as  an  ex- 
hibit, a  copy  of  the  will  of  Cutliff  Harmon.  The  second 
pai'agi'aph  claimed  one-tenth  of  the  lands,  on  the  ground 
that   Penina  was  one  of  the  heirs  of  her  former  husband » 
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and  that,  under  the  following  clause  of  the  will,  she  was  en- 
titled to  share  equally  with  his  children  and  grandchildren 
in  the  lands  of  which  he  died  seized.  Correcting  some  er- 
rors of  orthography  and  syntax,  the  clause  of  the  will  un- 
der which  this  claim  is  made  reads  thus:  <^I  also  order 
that,  when  my  beloved  wife,  Penina,  ceases  to  be  my  widow, 
and  ray  youngest  children  come  of  age,  all  my  real  estate  be 
divided  equally  among  all  my  heirs."  Demurrers  were  sus- 
tained to  each  paragraph  of  the  answer,  and,  the  appellants 
electing  to  stand  by  their  answers,  final  judgment  was  ren- 
dered against  them,  and  the  lands  were  divided  into  nine 
portions,  between  the  children  and  grandchildren  of  the 
testator. 

Under  the  ruling  of  this  court  in  the  case  between  the 
same  parties,  reported  in  ^8  Ind.,  supra^  and  which  we  are 
not  disposed  to  question  or  reconsider,  the  circuit  court 
properly  sustained  the  demurrer  to  the  first  paragraph  of  the 
answer.  Appellants*  counsel  claims  in  his  argument  that 
this  answer  sets  up  a  complete  defence  by  its  avennent  that 
Penina  Brown  is  the  sole  owner  of  the  lands  in  contro- 
versy, and  that  although  the  answer  alleges  that  Cutliff 
Harmon  made  a  will,  and  a  copy  of  it  is  filed  as  a  part  of 
the  pleading,  yet  it  can  not  be  looked  to  in  determining  the 
sufficiency  of  the  answer,  because  the  copy  was  improperly 
filed,  and  its  presence  could  neither  aid  nor  mar  the  aver- 
ments of  the  answer  proper.  But  the  complaint  contained 
full  averments  as  to  the  provisions  of  the  will ;  that  Penina 
elected  to  accept  its  provisions,  and  held  the  wholo  estate 
thereunder  from  the  death  of  the  testator  in  1868  to  her 
marriage,  in  1877.  The  answer  does  not  controvert  these 
allegations  of  the  complaint,  or  set  up  any  title  to  the  estate 
independent  of  the  will ;  on  the  contrary,  the  answer  evidently 
buses  the  claim  of  ownership  on  the  wuU,  and  not  on  a  title 
foreign  to  that. 

The  question  presented  by  the  second  paragraph  of  appeU 
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lants*  answer  was  not  i>assed  upon  when  the  case  was  first  here. 
It  is  claimed  for  the  appellants  that  Penina  Brown  is 
legally  an  heir  of  her  former  husband  so  far  as  his  real  estate 
is  concerned,  and  entitled  to  share  with  the  children. in  the 
division  of  such  realty.  In  support  of  this  view  we  are 
referred  to  divers  decisions  of  this  court  so  construing  the 
statute  of  descents.  The  rule  has  been  definitely  settled  by 
repeated  rulings  of  this  court,  that,  when  a  husband  dies 
-seized  of  lands,  his  surviving  wife  takes  the  share  allotted  to 
her  bv  the  statute  of  descents  as  an  heir  of  her  deceased 
husband.  Fraiitz  v.  Harrow^  13  Ind.  507  ;  Johiiaon  v.  Zy- 
brook,  16  Ind.  473 ;  Mun^ay  v.  Mounta,  19  Ind.  364 ;  The 
State^  ex  i^h^  v.  Mason^  21  Ind.  171 ;  McMakin  v.  Michaeh^ 
i3  Ind.  462;  Rockhill  v.  Nelson,  24  Ind.  422;  Busing  v. 
Rusing,  25  Ind.  63 ;  Fletcher  v.  Holmes,  32  Ind.  497  ;  May 
V.  Fletcher,  40  Ind.  575  ;  Bmaen  v.  Presttm,  48  Ind.  367. 

In  Fletcher  v.  Holmes,  supra,  Elliott,  J.,  said  of  the 
heirship  of  a  widow  in  such  cases :  ^<She  can  not,  perhaps, 
be  said  to  be  an  heir  in  toe  strict  common-law  sense  of  the 
term,  by  which  heir  is  defined  to  be  *one  bom  in  lawful  mat- 
rimony, who  succeeds  by  descent,  right  of  blood,  and  by  act 
of  God,  to  lands,  tenements,  or  hereditaments,  being  an  es- 
tate of  inheritance.' 

*'The  civil  law  recognizes  several  kinds  of  heirs.  The  re- 
lation of  the  widow,  under  our  statute,  as  the  recipient  of 
real  estate  by  descent  from  her  husband,  is  very  analogous 
to  that  of  'irregular  heir'  under  the  Louisiana  code.  *  * 
The  statute  confers  upon  the  widow  the  right  of  inheritance, 
and  casts  upon  her  property  by  descent ;  and  if  this  does  not 
make  her  an  heir,  in  a  technical  sense,  it,  at  least,  clothes  her 
with  the  material  attributes  of  one,  and  places  her  in  that 
relation." 

From  the  foregoing  authorities,  Penina  Brown  would  be 
deemed  an  heir  of  Cutliff  Harmon,  if  she  were  claiming 
under  the  statute  of  descends ;  but  as  she  waived  her  right 
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under  the  statute,  and  accepted  the  wiU,  and  now  asserts 
title  in  the  paragraph  of  answer  under  consideration  only  ta 
the  equal  portion  allowed  to  the  several  heirs  by  the  will,  we 
must  seek  the  meaning  of  the  word  **heir8"  as  used  in  that 
instrument*  the  primary  rule  of  construction  being  that  the  in- 
tention of  the  testator,  as  gathered  from  the  whole  will,  must 
control.  When  the  geneml  term  ^^heire"  is  used  in  a  will, 
it  will  be  construed  to  mean  child  or  children,  if  the  context 
shows  that  such  was  the  intent  of  the  testator.  Jones  v.  Mil- 
ler^  13  Ind.  337  ;  Busing  v.  Musing ^  25  Ind.  63 ;  Happ  v. 
Matthias,  35  Ind.  332. 

Thus  we  are  led  to  the  inquiry,  in  what  sense  did  the  tes- 
tator use  the  woixls  *'all  my  heirs,"  in  providing  for  the 
final  division  of  his  real  estate?  Did  he  intend  to  include 
all  whom  the  law  might  class  as  heirs  in  case  of  intestacy, 
or  did  he  use  the  phrase  in  the  popular  acceptation  as  de- 
scriptive of  children  or  the  nearest  of  kin?  We  think  he  em- 
ployed the  expression  in  the  latter  sense.  Prior  to  the  stat- 
ute of  descents  of  1852,  a  widow  was  not,  in  either  the  le- 
gal or  popular  understanding  of  the  term,  an  heir  to  her 
husband's  real  estate.  The  first  intimation  we  find  in  our  re- 
ports that,  by  the  statute,  she  takes  lands  as  an  heir,  is  in  the 
case  of  Frantz  v.  IlnrroiVy  13  Ind.  507,  decided  in  Decem- 
ber, 1859,  where  it  was  said :  "The  widow,  if  she  be  enti- 
tled to  one-third  of  the  land  in  fee,  would  seem  to  take  it  as 
heir  to  her  husband.  The  law  entitling  her  to  it,  declares 
that  it  shall  descend  to  her."  The  other  rulings  above 
cited,  which  have  firmly  established  the  principle  more 
hinted  at  than  decided  in  Frantz  v.  Haii^oWy  supra,  were  all 
made  subsequent  to  the  execution  of  Cutliff  Harmon's  will. 
Our  repoils  show  that  it  was  some  years  after  the  date  of 
this  will  before  even  the  lawyers  of  this  State  came  to  fully 
understand  that  the  statute  placed  the  widow  in  the  attitude 
of  an  heir  of  her  deceased  husband,  and  it  maj'^  reasonably 
be  assumed  that  the  testatr)r  did  not,  in  this  case,  use  the 
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term  *'heirs"  in  a  sense  to  which  the  popular  mind  had  not 
become  habituated. 

2.   There  is  no  clause  of  the  will  indicating  a  puipose  to 
make  provision  for  the  wife,  except  during  her  widowhood, 
unless  it  is  to  be  found  in  the  clause  under  which  she  makes 
her  chiim  to  one-tenth  of  the  real  estate.    After  devising  all 
his  propeily  to  his  widow,  '^during  her  widowhood,'*   the 
testator  provided  that,  in  case  of  her  death  before  all  his 
children  came  of  age,  the  proceeds  of  his  real  estate  should 
go  to  the  support  of  his  minor  children.     The  will  then  re- 
cited certain  advances,   unequal  in  amount,  that  had  been 
made  to  a  part  of  his  children,  and  provided  that,  at  the 
death  of  his  widow,  all  his  personal  property  should  be  sold, 
and  the  proceeds  so  divided  among  all  his  children  as  to  make 
them  all  equal ;  that  is,  as  we  construe  it,  that,  in  dividing  the 
proceeds  of  the  personal  i)roperty,   the  shares  should  be 
equalized  by  taking  into  account  the  advances  received  by 
certain  of  the  children.     Then  follows  the  provision  for  an 
equal  division,  among  all  his  heirs,  of  the  real  estate,  after 
his  wife,  Penina,  should  cease  to  be  his  widow.   We  think  the 
words,  *'all  my  children,"  in  the  one  clause,  and  *'all  my 
heirs,'*  in  the  other,  were  used  by  the  testator  in  the  same 
sense,  and  that  he  meant,  by  both,  to  describe  his  children. 
He  pro  vided  for  an  unequal  division  of  his  personalty  in  oi'der  to 
properly  charge  advances  to  those  of  his  children  who  had  been 
thus  favored,  and  having  so  provided  for  securing  equality 
anioiig"  hjs  children  in  the  distribution  of  his  personal  estate, 
he  followed  that,  in  the  next  sentence,  with  the  clause  in 
question,  by  which  an  equal  division  was  directed  of  his  real 
estate,  at  such  time  as  his  wife  should  cease  to  be  his  widow, 
and  the  voun<]^est  of  his  children  should  become  of  lawful  ime. 
The  <>!)jects  of  the  testator's  bounty  seem  to  have  been 
his   children   exclusively,  after  the  widowhood  of  his  wife 
should  cease.     This  might  terminate  either  by  her  death  or 
Vol.  73.-27 
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remarriage.  In  the  former  ease,  it  is  hardly  supposable 
that  the  testator  intended  a  tenth  part  of  his  real  estate  to 
be  set  off  in  her  name,  and  there  is  nothing  in  the  will  indi- 
cating a  purpose  to  plaee  her  on  a  footing  with  his  children 
in  the  event  of  a  second  marriaore.  On  the  contrary,  we 
think  he  meant  his  children  and  the  descendants  of  deceased 
children,  by  the  phrase  ''my  heirs, '^  in  the  clause  of  his  will 
making  a  final  disposition  of  his  real  estate,  and  that  he  had 
110  thought  of  th(^  then  almost  unknown  but  now  established 
doctrine,  that  in  this  State  a  widow  inherits  lands  as  heir  to 
her  deceased  husband. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  is^,  in  all  things 
affirmed. 
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^^__S06  Statute  of  Frauds.— Paroi  Agreement,— A  verbal  agreetnetit  to  par- 

chase  all  the  mules  which  may  be  bred  from  a  certain  jac^k  during  n 
ceitain  season,  at  the  sum  of  94G  for  each,  is  within  the  seventh  section 
of  the  statute  of  frauds,  and  can  not  be  enforced,  unless  the  amount 
claimed  is  shown  to  be  less  than  #50. 

SAMB.—Where  a  coi^tract  affected  by  the  statute  of  frauds  has  been  put 
in  writing,  and  afterward  orally  modified,  such  modified  agreement  is 
within  the  statute. 

Practice. — Answers  to  Interrogatories,^ As  to  when  answers  to  special 
iuterrogatones  will  not  overturn  the  general  vei*dict,  see  opinion. 

Same. —  Uncertainty^  How  Corrected, —  Venire  de  Novo. — Where  an  inter- 
rogatory is  direct  and  pertinent,  and  the  answer  of  the  jury  is  uncer- 
tain, it  is  error  for  the  court  to  refuse  a  motion  for  a  venire  de  novo^  or. 
upon  request,  to  require  the  juiy  to  return  a  direct  and  certain  answer. 

From  the  Delaware  Circuit  Court. 
W.  March  ^  for  api^ellant. 

Morris,  C. — ^^Fhis  suit  was  brought  upon  a  note  for  $75.00, 
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given  by  the  appellant  to  William  Bryan,  and  by  him  assigned 
to  the  appellee.  The  appellant  answered  the  complaint  in  two 
paragraphs.  The  first  paragraph  alleges  that  the  note  in  suit 
was  given  in  pail  payment  for  a  jack,  purchased  by  the  appel- 
lant of  the  payee  of  the  note,  William  Bryan  ;  that,  to  induce 
him  to  make  the  purchase,  Bryan  falsely  and  fraudulently  rep- 
resented to  him  that  the  jack  was  of  the  Mammoth  breed 
and  only  three  years  old  ;  that  the  representations  were  made 
to  deceive  him,  he  having  no  knowledge  of  the  jack,  and  being 
Ignorant  of  his  breed  and  age  ;  that  he  believed  the  representa- 
tions to  be  true,  and,  relying  upon  them,  purchased  the  jack  of 
Bryan  for  $225,  giving  three  notes  of  fifty  dollars  each, 
which  had  been  paid,  and  the  note  in  suit.  He  avers  that 
the  jack  was  not  of  the  Mammoth  breed,  and  was  from  ten 
to  twelve  years  old  ;  that  he  was  worth  little  or  nothing  for 
breeding  purposes,  and  was  worthless  for  all  other  purposes ; 
^hat,  therefore,  the  consideration  of  the  note  had  failed. 

The  second  paragraph,  which  is  called  an  answer,  cross 

complaint  and  set-off,  after  stating  that  the  note  in  suit  was 

given  in  part  payment  for  a  jack,  purchased  by  the  appellant 

of  Bryan,  sets  up  a  written  contract,  made  between  them  at 

the  time  the  jack  was  purchased,  and  before  the  assignment 

of  the  note  to  appellee,  by  which  he  agreed  to  stand  the 

jack  for  mares  dunng  the  season  of  1864,  and  to  contract  for 

mules  of  the  jack's  getting  during  that  season  from  mares 

15.J  hands  high,  and  for  all  mules  bred  from  him  that  season 

four  feet  in  height,  Bryan,  agreeing  on  his  pail  to  purchase 

all  such  mules  from  the  appellant  at  $46.00  each,  if  delivered 

to  him  at  the  town  of  Zenas,  Jennings  county,  Indiana,  on 

the    15th  day  of  September,  1865.     It  is  alleged  that  the 

contract  was  in  the  possession  of  a  third  pei'son  in  the  town 

of  Zenas,  and  a  copy  of  it,  therefore,  could  not  be  filed  with 

the  complaint.     It  is  also  stated  that  subsequently  it  was 

orally  agreed  between  the  parties,  as  a  part  of  the  original 

contract,  that  Bryan  should  purchase  of  appellant,  at  $46.00 
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each,  all  mules  bred  from  said  jack  and  good  Inood  mares, 
that  season,  without  regard  to  the  height  of  the  mares  or 
mules  ;  that  the  appellant  agreed  with  the  owners  for  foHy- 
six  mules  at  $40.00  each,  and  the  use  of  the  jack  included, 
and  had  them  at  the  town  of  Zenas  on  the  15th  day  of  Sep- 
tember, 1865,  and  there  tendered  them  to  Bryan  ;  that  they 
were  of  the  description  required  by  said  contract,  but  that 
Bryan  refused,  without  sufficient  cause,  to  accept  any  of  sjiid 
mules,  except  three,  although  said  mules  were  bred  from 
said  jack  during  the  season  of  1864,  and  from  mares  15^  hands 
high,  or  from  good  brood  mares,  or  were  four  feet  high ; 
that  they  were  in  fact  worth  only  $40.00  each  ;  that  by  the 
refusal  of  Bryan  to  accept  the  mules  as  agreed,  he  lost  the 
use  of  the  jack  and  $6.00  on  each  mule,  amounting  to 
$258.00.  He  offers  to  set  off  so  much  of  said  sum  as  will 
equal  any  sum  found  due  upou  said  note,  and  demands  judg- 
ment for  costs. 

The  appellant  replied  by  denial  to  the  first  paragraph  of 
the  answer,  and  demurred  to»  the  second  or  cross  complaint. 
The  demuiTer  was  sustained,  and  the  appellant  excepted. 

The  cause  was  submitted  to  a  jury,  who  retunied  a  gen- 
eml  verdict  for  the  appellee,  and  the  following  answers  to 
-nteiTogatories  submitted  to  them  at  the  instance  of  the  ap- 
pellant : 

*'l.  Was  not  the  sole  consideration  of  the  note  in  contro- 
versy a  part  of  the  price  of  a  jack  sold  to  the  appellant  by 
Bryan,  the  payee  of  the  note,  for  $225  ;  and  has  not  the  bal- 
ance of  the  purchase  price,  $150,  been  paid  by  the  defend- 
ant, Carpenter,  before  the  commencement  of  this  action? 
Ans.  Yes. 

**2.  Had  the  defendant  ever  seen,  or  had  he  any  knowl- 
edge of,  the  jack  before  the  time  he  purchased  him  of  said 
Bryan?     Ans,  No. 

"3.    Did  not  the  defendant,  Carpenter,  rely  upon  the  rep- 
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rescntations  made  by  said  Bryan,  at  the  time  he  made  the 
purchase,  in  regard  to  the  age  and  breed  of  the  jack?  Ans. 
Yes,  to  some  extent,  but  could  have  ascertained  otherwise. 

**4.  Were  the  representations  made  by  said  Bryan,  in  re- 
lation to  the  breed  and  age  of  the  jack,  true,  and  was  the 
jack  as  represented  by  him?  Ans.  As  to  age,  no;  as  to 
breed,  yes. 

'*5.  What  was  the  actual  vahie  of  the  jack,  at  the  time 
he  was  purchased  of  said  Bryan  by  the  defendant?  Ans. 
$225. 

*'6.  What  would  have  been  the  value  of  the  jack,  had  he 
been  as  represented  by  said  Bryan?     Ans.  $350. 

•'7,    Did  the  defendant  say  or  do  anything  to  induce  the 
plaintiff  to  procure  the  note  at  any  time  before  it  was  as- 
signed to  her?    If  so,  what  was  it,  and  when?    Ans.  No." 
The  court,  of  its  own  motion,  submitted  the  following  in- 
teiTogatory  to  the  jury : 

**8.    Did  Bryan,  the  payee  of  the  note,  at  the  time  of  the 
sale  of  the  jack,  falsely  and  fraudulently,  for  the  purpose  of 
inducing  the  defendant  to  purchase  the  jack,  represent  to  the 
defendant  that  the  jack  was  only  three  years  old,  and  of  the 
Mammoth  breed?     If  so,  were  they  false  and  made  to  de- 
ceive, and  did  the  defendant  believe  them  to  bo  true?" 
The  jury  answered  this  interrogatory  as  follows : 
**To  all  but  the  latter,  no;  to  the  latter,  yes." 
At  the  proper  time,  as  appears  by  the  bill  of  exceptions, 
the  ai>pellant  moved  the  court  t-o  direct  the  jury  to  return 
to  their  room  and  make  their  answers  to  the  third,  fourth 
and  eighth  interrogatories  more  definite,  which  motion  the 
eourt   overruled,  to  which  decision,  at  the  i)roper  time,  ap- 
]>ellant  excepted. 

The  appellant  then  moved  the  court  for  judgment  in  his 
favor  upon  the  special  findings  of  the  jury,  which  motion 
the  court  oven^uled,  and  he  excepted. 

The   appellant  jilso  moved  the  court  for  a  venire  de  novo^ 
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which  motion  was  overruled,  and  he  excepted.  He  also 
moved  the  court  for  a  new  trial,  which  was  overruled,  and 
ho  excepted. 

The  eiToi'S  assigned  are  as  follows : 

1 .  The  court  erred  in  sustaining  the  demurrer  to  appel- 
lant's  cross  complaint. 

2.  The  court  erred  in  refusing  to  render  judgment  in  fa- 
vor  of  the  appellant  upon  the  special  finding  of  the  jurj. 

3.  The  court  en*ed  in  overruling  the  appellant's  motion 
for  a  venire  de  novo. 

4.  The  court  erred  in  refusing  to  direct  the  jury  to  an- 
swer more  definitely  the  third,  fourth  and  eighth  interroga- 
tories. 

5.  The  court  erred  in  overruling  api>ellant's  motion  for  a 
new  trial.  ^ 

We  will  consider  the  questions  in  the  order  in  which  ther 
are  assigned  for  eiTor.  Did  the  court  err  in  sustaining  the 
demurrer  to  appellant's  cross  complaint? 

The  first  contract  set  up  in  the  cross  complaint  was  in 
writing,  but  it  was  essentially  modified  by  a  subsequent  ver- 
bal contract.  By  the  written  contract,  Bryan  agi'ced  to  buy 
mules  of  the  heighth  of  four  feet,  or  bred  from  mares  fif- 
teen and  a  half  hands  high.  By  the  subsequent  ver?)al  con- 
tract, he  agi'ced  to  purchase  all  the  mules  bred  from  the  jaok 
during  the  season  of  1864,  from  good  brood  mares.  The 
verbal  agreement  obviously  changes  and  modifies  the  written 
agreement,  not  simply  as  to  the  manner  of  its  perfonnauce» 
but  in  its  terms.  It  is  for  a  breach  of  this  modified  agree- 
ment that  the  appellant  demands  damages.  It  is,  as  he  al- 
leges, this  modified  agreement  he  offered  to  i)erforni,  and 
Bryan  refused  to  carry  out  on  his  part.  The  appellftiit  does 
not  allege  an  offer  to  perform  the  >vritten  contract,  nor  doe* 
he  claim  to  have  suffered  damages  by  reason  of  its  non-i)er- 
formance  by  Bryan. 

L)  this  modified  contract  within  the  7th  section  of  the  slat- 
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ate  of  frauds?  and,  if  so,  can  the  appellant,  under  the  cir- 
cumstances, insist  upon  it  as  a  defence  to  the  action?     Is 
the  price  agreed  to  be  paid  for  the  mules  presumably  in 
excess  of  fifty  dollars?     It  may  be  ^aid  that  the   number 
of  mules  which  would  be  delivered  up(m  the  15th  day  of  Sep- 
tember, 1864,  was  uncertain  ;  that  the  appellant  might  not 
be  able  to  contract  for  more  than  one,  and,  therefore,  as  the 
sum  to  be  paid  for  one  was  $46,  it  would  not  be  within  the 
statute.     But,  on  the  other  hand,  it  may  be  said  that  more 
than  one  mule  nnght  be  delivered,  and,  therefore,  the  price     • 
might  exceed  $50.    In  the  case  of  Wafts  v.  FHend^  10  B.  &    ( 
C.  446,  the  defendant  agi*eed  to  supply  the  plaintiff  with  a 
quantity  of  turnip  seed,  and  the  plaintiff  agi-eed  to  sow  it 
on  his  own  land,  and  sell  the  crop  of  seed  produced,  at  £1  Is. 
the  Winchester  bushel.     The  seed  so  produced,  at  the  price 
agreed  upon,  exceeded  £10.     It  was  held  by  the  court  that 
the  contract  was  within  the  statute.    Browne,  in  his  work  on 
the  Statute  of  Frauds,  approves  this  decision,  and  says  that, 
ill  deference  to  the  statute,  the  parties  seeking  to  enforce 
such  a  contract  should  show  that  the  price  of  the  goods  to 
be  delivered  did  not  exceed  the  amount  named  in  the  statute. 
Sec.  312  ;  Bowman  v.  Conn^  8  Ind.  58  ;  Broion  v.  Sanbai'n^ 
21  Minn.  402. 

'*It  seems,"  says  the  same  author,  *'to  be  well  established 
that  when  a  contract,  affected  by  the  statute,  has  been  put  in 
writing,  and  the  plaintiff,  in  case  of  subsequent  oral  variation 
of  some  of  the  terms  of  the  written  agreement,  declares  upon 
the  writing  as  qualified  by  the  oral  variation,  he  can  not  pre-^ 
vail."  Browne  Statute  of  Frauds,  sec.  411,  and  cases  cited. 
We  ctniclude  that  the  contract  set  up  in  the  cross  com- 
plaint, if  otherwise  valid,  is  within  the  statute  of  frauds,  and 
therefore  void.  Krohn  v.  Bantz^  68  Ind.  277.  The  court  did 
not  err  in  sustaining  the  demuiTcr  to  the  cross  complaint. 
Nor  do  we  think  the  court  erred  in  refusing  to  render  judg- 
ment in  favcn*  of  the  appellant  upon  the  special  findings. 


( 
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Tliere  is  not  enough  found  in  them  to  justify  a  judgment  for 
the  appellant.  We  think,  however,  the  court  below  erred  in 
refusing  the  motion  of  the  appellant  for  a  venire  de  novo. 

The  third  interrogatory  is  pertinent  and  direct.  The  an- 
swer is  uncertain  and  indefinite.  The  jury  say  that  the  appel- 
lant relied  to  some  extent  u[)onthe  representations  of  Bryan 
as  to  the  age  and  breed  of  the  jack,  but  that  the  age  and 
breed  might  have  been  otherwise  ascertained.  Just  what  is 
meant  by  the  answ^er  of  the  jury  no  one  can  tell.  Whether 
the  means  of  ascertaining  the  jack's  age  and  breed  were,  at 
the  time  he  purchased,  within  the  appellant's  reach,  is  left 
uncertain;  and  to  what  extent,  whether  in  a  material  de- 
gi'ee  he  relied  upon  the  representations  of  Biyan,  is  also 
uncertain.  The  answer  to  the  eighth  interrogatory  is  still 
more  uncertain.  At  the  proi)cr  time,  the  appellant  asked 
the  court  to  require  the  jury  to  make  these  answei's  more 
certain.     This  the  court  refused  to  do. 

In  the  case  of  Peters  v.  Lane^  55  Ind.  391,  it  is  iield, 
that  where  an  interrogatory  is  direct  and  pertinent,  and  the 
jury  return  an  uncertain  answer,  it  is  the  duty  of  the  court, 
if  requested  so  to  do  l)efore  the  jury  is  discharged,  to  require 
them  to  return  a  direct  and  certain  answer.  It  is  also  held, 
that,  where  in  suMi  case  the  answer  is  uncertain,  a  venire  de 
novo  should  be  awarded.  The  Cincinnati ^  etc, ^  li,  R.  Co. 
V.  Washbtmi,  25  Ind.  259  ;  Trout  v.  West,  29  Ind.  51  ; 
Vater  v.  Lerois,  3()  Ind.  288. 

For  this  error,  the  judgment  below  ought  to  be  revei'sed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foi-egoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby, 
in  all  things  reversed,  at  the  costs  of  the  appellee  ;  that  it  be 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 
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No.  7805. 

Walters  et  al.  v.  Walters. 

Mortgage. — Heirs  of  Deceased  Mortgagor. — Real  Estate, — A  mortgage  on 
real  estate,  made  by  a  decedent  in  his  lifetime,  his  wife  not  joining,  is 
good  as  against  his  heirs  other  than  the  widow,  and  is  good  as  against 
her,  if  given  for  purchase-money. 

Samk. — Taking  of  New  Mortgage  for  Old, — Lien, — The  talxiug  of  a  new  note 
and  mortgage,  by  the  mortgagee,  for  the  same  debt,  upon  the  same 
lands,  will  not  discharge  the  lien  of  the  firet  mortgage,  but  the  lien 
thereof  will  be  continued  in  the  new  mortgage.  But,  if  the  new  not(» 
and  mortgage  were  taken  as  a  payment  and  satisfaction  of  the  fii-st,  or 
if  they  were  given  in  settlement  of  mutual  running  accounts,  of  which 
the  first  mortgage  debt  was  only  a  part,  the  rule  would  be  otherwise. 
Same. — Consideration. — Parol  Evidence, — The  consideration  of  a  mort- 
gage may  be  shown  by  parol  evidence. 

From  the  Cass  Circuit  Court. 

D.  B.  McConneUj  A,  S,  Guthrie  and  D,  B.  Gh^aham^  for 
appellants. 

M,  Winfield  and  Q,  A,  Myei'Sy  for  apppellee. 

Newcomb,  C. — This  action  was  brought  by  the  appelleo 
against  the  heirs  of  Josei)h  Walters,  deceased,  Rebecca  Wal- 
ters, his  widow  and  administratrix,  and  John  Hines,  who  was 
alleged  to  be  a  junior  mortgagee,  to  foieclose  two  mortgages 
executed  by  Joseph  Walters,  in  his  lifetime,  to  appellee. 

There  were  demurrei-s  to  the  complaint,  motions  for  a  new 
trial  and  in  aiTest  of  judgment ;  all  of  which  present  the  same 
questions,  in  different  forms.  Exceptions  were  also  taken  to 
the  admission  of  certain  evidence  upon  the  trial,  and  to  an 
instruction  given  by  the  court  to  the  jury,  which  were  prop- 
erly saved  by  the  motion  for  a  new  trial. 

The  first  paragraph  of  the  complaint  counts  upon  a  mort- 
ga^l'c  <riven  in  1872,  to  secure  notes  amounting  to  |()24,  and 
de.scribes  the  land  as  the  north-east  fourth  of  the  north-west 
quarter  of  section  3,  town  28,  etc.,  in  Cass  county. 

The  second  paragraph  is  on  a  mortgage  executed  in  1876, 
to   secure  a  note  of  five  hundred  dollars,  and  in  this  mort- 
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gage  the  land  is  described  as  forty  acres  off  the  noilh-east 
corner  of  the  north-west  quarter  of  section  3,  same  township 
and  range. 

Both  paragraphs  allege  that  the  notes  therein  described 
were  given  for  the  purchase-money  of  the  land  mortgaged. 

The  third  paragraph  sets  forth  the  making  of  the  two 
mortgages  described  in  paragraphs  one  and  two,  and  states 
tliat  the  mortgage  and  note  of  187G  wei"c  given  in  lieu  of 
the  notes  and  mortgage  of  1872,  and  to  secure  the  balance 
of  the  same  indebtedness. 

Each  i>4iragraph  alleges  that,  in  1875,  Joseph  Wand's  ex- 
ecuted to  the  defendant  Ilines  a  mortgage  on  a  part  of  the 
same  lands,  but  that  the  latter  had  full  notice,  when  he  ac- 
cepted the  mortgage,  of  the  prior  mortgage  to  plaintiff,  and 
that  the  latter  was  given  for  the  unpaid  purchase-money  of 
the  real  estate  in  question.     Neither  the  deed  of  1872,  to 
Joseph  Walters,  nor  his  mortgage  of  that  date,  were  re- 
corded.    It  appeared  in  evidence,  though  not  stated  ia  the 
complaint,  that  a  subsequent  deed  was  executed  by  Jacob  to 
Joseph  Waltei'S,  of  the  same  date  of  the  second  mortgage,  in 
which  the  land  was  described  as  it  was  in  the  last  named 
mortgage.     There  seems  to  have  been  no  controversy  be- 
tween the  parties  that  the  description  in  the  second  deed  and 
mortgage  was  the  correct  one,  nor  that  the  first  mortgage 
was  intended  to  embrace  the  same  description  as  the  last. 

Kchorca  AValters  answered,  inter  alia,  that  she  was  the 
widow  of  tloscph,  and  his  wife  at  the  date  of  the  execution 
of  the  several  mortgages  ;  that  the  second  mortgage  was  not 
given  exclusively  for  purchase-money,  but  in  settlement  of 
accounts,  including  other  items  of  indebtedness ;  that  she 
did  not  join  in  the  execution  of  either  mortgage  ;  that  the 
first  mortgage  ^wls  extinguished  b^-  the  second,  and  that  she, 
as  widow,  was  entitled  to  one-third  of  the  land  in  controversy. 

The  defendant  Ilines  set  up  his  mortgage  in  answer,  and 
denied  that  he  had  notice  of  plaintiff's  mortgage,  or  that  the 
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purchase-money,  owing  by  Joseph  Walters,  was  unpaid.  He 
also  filed  a  cross  complaint,  praying  the  foreclosure  of  his 
moitgage.  Divers  issues  of  fact  were  formed  on  the  several 
answers,  and  the  case  was  submitted  to  a  jury,  who  found  a 
general  verdict  in  favor  of  the  plaintiff,  and,  in  answer  to 
interrogatories  submitted  by  the  defendants,  that  the  mort- 
gage of  July  15th,  1876,  was  given  for  the  purchase-money 
of  the  land  in  controversy,  and  for  no  other  consideration. 
So  far  as  the  heirs  of  Joseph  Walters,  other  than  his  widow, 
were  concerned,  the  verdict  and  judgment  were  clearly  rights 
as  the  mortgage  was  good  as  to  them,  whether  given  for 
purchase-money  or  some  other  considemtion. 

For  the  widow,  it  is  claimed  that  the  lien  of  the  plaintiff 
below  dates  from  the  execution  of  the  last  mortgage  only, 
and  that  she,  not  being  a  party  thereto,  is  entitled  to  one- 
third  of  the  land  as  against  the  mortgagee.  This  is  the 
question  involved  in  her  demurrers  to  the  sevenil  paragraphs 
of  the  complaint,  and  her  motions  for  a  new  trial  and  in  ar- 
rest of  judgment. 

A  widow's  rights  in  lands,  purchased  by  her  husband  and 
mortgaged  for  the  purchase-money,  are  defined  by  section 
31  of  the  statute  of  descents  as  follows :  * 'Where  a  husband 
shall  purchase  lands,  during  marriage,  and  shall,  at  the 
time  of  purchase,  mortgage  said  lands  to  secure  the  whole 
or  part  of  the  consideration  therefor,  his  widow,  though 
she  may  not  have  united  in  said  mortgage,  shall  not  be  en- 
titled to  her  third  of  such  lands,  as  against  the  mortgagee 
Or  persons  claiming  under  him  ;  but  she  shall  be  entitled  to 
the  same  as  against  all  other  persons."   1 R.  S.  1876,  p.  413. 

The  mortgage  of  1872  was  made  at  the  time  of  the  pur- 
chase, and  it  is  clear  that  the  widow  can  not  assert  title 
against  the  vendor  unless  the  execution  of  the  second  mort- 
gage is  to  be  deemed  an  oxtiniruishmont  and  satisfaction  of 
the  debt  evidenced  by  thr  {\v<\.  Tliat  such  was  not  the  in- 
tention  of  the  parties,  we  think  evident.     The  second  mort- 
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gage  was  made  primarily  for  the  purpose  of  giving  a  more 
accurate  description  of  the  property  mortgaged.  The  original 
debt,  so  far  as  it  was  unpaid,  remained.  The  equities  of 
the  vendor  were  the  same.  No  intent  was  manifested  to 
waive  the  lien  for  purchase-money  secured  by  the  first  mort- 
gage. The  surrender  of  the  unpaid  notes  of  1872,  and  taking 
a  new  note  for  the  balance  due,  did  not  of  themselves  discharge 
the  lien  of  the  first  mortgage.  DumeU  v.  Terstegge^  23  lud. 
397 ;  Jones  Mortgages,  sees.  555  and  927 ;  Flower  v.  El- 
wood,  66  111.  438;  McCormick  v.  Digbij,  8  Blackf.  99; 
The  Bristol  Milling,  etc,  Co.  v.  Probasco,  64  Ind.  406,  Nor 
do  we  think  the  acceptance  of  the  second  mortgage,  under 
the  circumstances  of  the  case,  was  an  cxtins^uishment  of  the 
lien  for  the  purchase-money  secured  by  the  first. 

In  Bums  v.  Thayer,  101  Mass.  426,  it  was  held  that  where 
a  husband  gave  a  mortgage  for  the  purchase-money  of  real 
estate,  and  this  mortgtigc  was  afterward  discharged,  and  at 
the  same  time,  and  as  a  part  of  the  same  transaction,  a  new 
note  and  mortgage  were  given  for  the  same  purchase-money 
debt,  the  instantaneous  seisin  of  the  husband  did  not  op- 
erate to  give  the  wife  a  homestead  right  in  the  pi'emises. 
The  court  said :  "The  release  of  the  old  mortijajre  and  the 
making  of  the  new  one  appear  to  be  parts  of  one  transaction 
only,  and  the  seisin  thereb}"  acquired  by  Burns,  between  the 
release  and  the  new  mortgage,  was  but  momentary.  Such  a 
seisin  would  not  give  his  wife  a  right  of  dower."  And  see 
Gregory  v.  Thomas,  20  Wend.  17 ;  Dillon  v.  Byftie,  5 
Cal.  455;  Sioift  v.  Kraemer,  13  Cal.  526.  In  this  case  it 
is  said  :  *'We  regard  the  cancellation  of  the  old  mortgages 
and  the  substitution  of  the  new,  as  contemporaneous  acts.  It 
was  not  creating  a  new  incumbrance,  but  simply  changing 
the  form  of  the  old.  A  Court  of  Equity,  looking  to  the  sub- 
stance of  such  a  transaction,  would  not  pennit  a  release,  in- 
tended to  be  effectual  only  by  force  of,  and  for  the  purpose 
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of,  giving  effect  to   the  last  mortgage,  to  be  set  up,  even  if 
the  last  mortgage  was  inoperative." 

In  Packard  v.  Kingman^  11  Iowa,  219,  it  was  decided 
that  the  taking  of  a  new  note  and  mortgage  to  secure  an  in- 
debtedness already  evidenced  by  a  note,  and  secured  by  a 
mortgage  on  the  same  [)roperty,  does  not,  even  where  the 
first  note  and  mortgage  are  cancelled,  operate  to  discharge 
the  lien  of  the  first  mortgage.  See,  also,  Jones  Mort- 
gages, sees.  924  and  927;  Story  Equity,  sees.  1035c  and. 
1035e.  The  principle  of  the  foregoing  authorities  accords 
with  equity  and  justice  ;  but  there  is  no  equity  in  the  claim 
of  the  widow  that  she  shall  have  land  for  which  the  vendor 
has  not  been  paid. 

The  defendant  Hines  was  an  incumbrancer  for  value,  but 
he  took  his  intermediate  mortgage  with  notice  of  the  plaiu- 
tiff's  prior  lien,  and  that  the  latter  was  for  purchase-money. 
By  the  authorities  above  cited,  his  equity  is  subordinate  to 
that  of  the  appellant.  The  very  point  in  his  case  was  deci- 
ded in  Gregory  v.  Tliomas  and  Dillon  v.  Byrne^  supra.  And 
see  Houston  v.  Houston^  67  Ind.  276  ;  Christie  v.  Hale^  46 
111,  117  ;  Shaver  v.  Williams,  87  111.  469. 

The  court  gave  the  following  charge  to  the  jury,  to  which 
the  defendant  Rebecca  Walters  excepted  : 

**The  taking  of  a  new  note  and  mortgage,  by  the  mort- 
gagee fi'om  the  mortgagor,  for  the  same  debt  upon  the  same 
hinds,  would  not  discharge  the  lien  of  the  first  mortgage, 
but  that  lien  would  be  continued  in  the  new  mortffaffe.  This 
would  be  otherwise  if  the  second  debt  was  created  by  the 
parties  getting  together  and  having  a  settlement  of  nmtual 
running  accounts  and  other  debts,  among  which  was  the  first 
mortgage  debt,  and  a  balance  is  found  due  the  plaintiff ; 
this  balance,  being  put  in  a  new  note  and  mortgage,  that 
would  form  a  new  consideration,  and  the  lien  of  the  first 
mortgage  would  be  divested ;  or  if,  at  the  time  the  second' 
mortgage  was  taken,  it  was  the  agreement  and  understand- 
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iwg  that  it  was  to  he  in  full  payment  and  satisfaction  of  the 
first  mortgage,  that  would  operate  as  a  cancellation  of  the 
first  mortgage."  We  regard  this  instruction  as  a  correct 
statement  of  the  law,  and  unobjectionable. 

Objection  was  also  made  at  the  trial  to  the  admission  of 
oral  evidence  as  to  the  consideration  of  the  mortgages  to  ap- 
pellant. There  was  no  error  in  this.  The  rule,  that  the  con- 
sideration of  a  written  contract  may  be  proven  by  parol,  is 
too  well  settled  to  require  the  citation  of  authorities. 

Among  the  causes  for  a  new  trial,  filed  by  the  defendant 
Hines,  was  an  alleged  error  of  the  court  in  sending  the  jury 
back  to  their  room  to  amend  their  verdict,  after  the  same 
had  been  read  in  open  court,  and  in  permitting  the  juiy  to 
amend  their  verdict,  by  finding  for  him  on  his  cross  com- 
plaint ;  but,  as  there  is  nothing  in  the  bill  of  exceptions  to 
show  that  this  was  done,  the  question  is  not  before  us. 

Much  research  and  ability  have  been  displayed  by  couQsel 
in  discussing  the  question  whether  the  acceptance  by  Jacob 
Walters  of  the  mortgages  we  have  considered  was  or  was 
not  a  waiver  of  his  equitable  vemior's  lien.  We  have  not 
considered  that  question,  as  it  does  not  arise  in  the  case. 
The  action  is  one  of  foreclosure  of  a  mortgage,  and  we  have 
viewed  it  in  that  light  only.  The  complaint  is  not  predi- 
cated on  a  vendor's  equitable  lien.  The  cause  was  justly 
decided  below,  and  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoiug 
opinion,  that  the  judgment  below  be,  and  is  hereby,  in  all 
things,  affirmed,  at  the  costs  of  the  appellants. 


»♦# 
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m  Ml  OoKPOKATiov.— Express  Company,— Power  to  Canse  Arrest  6y  Agent,— 

^^  ^.^  Liability  for  Acts  o/.— An  express  company  lias  the  power,  by  proper 
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any  one  who  has  stolen  or  embezzled  the  money  or  property  of  the 
company,  or  for  which  it  was  responsible,  and  may  employ  an  agent 
for  such  purpose;  but  for  any  trespass  committed  by  him  in  the  prose- 
cution of  such  employment  such  company  is  liable. 
False  Imprisonmknt.—  Pieadwg,—  Complaint.—  Demurrer, —  Practice,— - 
Evidence, — In  an  action  against  an  express  company  and  others,  to 
recover  damages  for  arrest  and  imprisonment,  an  allegation  in  the 
complaint  that  the  injury  was  caused  '*at  the  instigation  and  procure- 
ment** of  sucli  company,  is  sufficient  on  demurrer,  and.  without  a  mo- 
tion to  make  specific,  evidence  is  admissible  tending  to  show  the  truth 
thereof. 
8ame. — Liability  of  Tortfeasors. — Judgment.-  -  Contribution. — Verdict. —  Ven- 
ire de  Novo.— Practice.— Trespass.— lihc  liability  of  tortfejisore  is  not 
joint,  but  several.    An  action  may  be  had  against  all  or  any  number 
of  them,  and  separate  actions  may  be  prosecuted  at  the  same  time 
against  them  therefor,  and  separate  verdicts  and  judgments  obtained, 
whether  for  the  same  or  different  amounts,  though  the  plaintiff  can 
have  but  one  satisfaction;   but,  whether  the  judgment  be  joint  or 
several,  there  is  no  right  of  contribution  which  can  be  enforced  as 
bet\%'een  the  defendants,  and,  where  the  action  is  against  ail,  the  fact 
that  tlie  verdict  is  silent  as  to  one  is  no  cause  for  a  venire  de  novo. 
^AME. — Evidence.— Special  Constable.—  Warrant. — Malicious  Prosecution,— 
in  an  action  for  false  imprisonment,  evidence  of  the  proceedings  before 
the  justice,  after  the  arrest  of  the  plaintiff  by  a  special  constable  on  a 
waiTant  directed  to  any  const^le  of  the  count}',  is  admissible;    Such 
arrest  is  illegal,  and  evidence  thereof  tended  to  show  false  impris- 
onment only,  and  not  a  malicious  prosecution. 
^AME,.— Habeas  Corpus. — In  such  action  evidence  of  the  proceedings  on  a 
writ  of  habeas  corpus^  by  which  the  plaintiff  was  discharged  from  cus- 
tody. Is  competent  and  pertinent. 
SA.aiK. — Evidence  of  Character  of  Plaintiff  .—Mitigation  of  Damages.— Where, 
in  such  action,  the  defendants  plead,  in  mitigation  of  damages,  that 
they  acted  in  good  faith  in  causing  the  arrest,  and  adduce  evidence 
thereunder  tending  to  cast  suspicion  on  the  plaintiff *s  character,  evi- 
dence of  his  general  good  character,  and  of  his  reputation  for  honesty 
and  integrity,  is  admissible  to  rebut  the  claim  of  such  good  faith  and 
belief  of  his  guilt,  on  the  part  of  the  defendants,  though  not  admissible 
in  the  tlrst  instance,  as  in  cases  of  malicious  prosecution. 
Same. — Special  Damage. — Loss  of  Employment.—  Hearsay  Evidence.— Proper 
evidence  by  the  plaintiff  in  such  a  case,  of  the  loss  of  a  situation  by 
reason  of  the  aiTC.«t.  is  admissible;   but  eWdence  of  the  statements  of 
another  to  that  effect  is  mere  hearsay,  and  inadmissible  as  evidence  of 
the  fact. 

Krom  the  Delaware  Circuit  Court. 
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W.  March  ^  J,  N,  Templer  and  R,  S.  Gregory^  for  iqipel- 
laiitfi. 
«/.  S.  Buckles  and  J.  W.  Ryan^  for  appellee. 

Woods,  J. — Complaint  in  three  paragraphs  for  false  im- 
prisonment, to  each  of  which  paragraphs  the  appellants  joint- 
ly and  severally  demurred.  Demurrera  overruled,  and  ex- 
ception. Issues  of  fact;  jury  trial;  verdict  and  judgment 
for  the  plaintiff.  Motions  for  a  venire  de  novo  and  for  a 
new  trial  made  and  overruled,  and  exception. 

It  is  not  necessary  to  set  out  the  complaint  in  full.  Tbe 
counsel  for  the  appellants  admit  that  the  three  paragraphs 
are  all  based  on  the  same  transaction,  and  do  not  differ  ex- 
cept in  giving  details,  and  in  the  method  of  charging  the  sev- 
eral defen^iants,  differences  which  will  be  noticed  so  far  as 
it  may  become  necessary. 

It  is  objected  to  the  first  paragraph  of  the  complaint  that 
it  shows  no  cause  of  action  against  the  defendant  Richey. 

The  verdict  was  silent  concerning  Richey,  and  before  tak- 
ing judgment  thereon  against  the  appellants,  the  appellee 
dismissed  the  case  as  to  him.  He  does  not  complain,  and 
IS  not  a  party  to  the  appeal.  It  is  clear,  for  reasons  which 
will  be  stated  when  we  come  to  consider  the  motion  for  a 
venire  de  novOy  that  in  this  respect  the  court  committed  no 
error. 

The  further  objection  is  made  that  the  paragraph  contains 
no  direct  charge  against  the  express  company ;  that  the  acts 
of  Hazen,  as  alleged,  constituted  an  unlawful  trespass,  an 
assault  and  battery,  for  which  the  corporation  could  not  be 
held  liable,  without  showing  that  it  authorized  him  to  do  the 
acts  complained  of,  or  that  he  did  them  in  the  line  of  his 
duty  as  agent  of  the  company.  And  it  is  contended,  in  this 
connection,  that  the  complaint  is  not  made  good  against  the 
company  by  the  averment  which  is  made,  that  the  acts  of 
Hazen  were  done  ^'at  the  instigation  and  procurement  of  the 
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defendant,  the  American  Express  Company ;"  that  the  words 
"instigation  and  procurement"  are  not  terms  which  of  them- 
selves convey  any  legal  charge  ;  that  the  means  and  the  man- 
ner of  instigation  and  procurement  should  have  been  stated, 
just  as  in  making  a  charge  of  fraud  it  is  necessary  to  allege 
the  facts  which  constitute  the  fmud. 

We  do  not  think  of  more  apt  words  with  which  the  com- 
pany could  have  been  charged  with  responsibi-lity.     But,  if 
the  objection  were  well  taken,  the  pleadiug  would  neverthe- 
less be  good  on  demurrer,  but  subject  to  a  motion  to  be  made 
more  specific.     Stated  succinctly,  the  complaint  shows  that 
on  the  18th  day  of  September,  1876,  the  plaintiff  was  ar- 
rested by  said  Hazen,  without  process  or  warrant,  at  St. 
Paul,  Minnesota,  on  the  false  and  groundless  charge  of  the 
larceny  of  $1,015  from  the  office  of  said  company  in  Muncie, 
Indiana ;  that  said  Hazen  then  and  there  forcibly  took  the 
plaintiff  to  the  office,  and  before  the  officers  of  said  com- 
pany in  said  city,  where,  by  the  direction  and  order  of  the 
officers  of  said  company,  the  plaintiff  was  further  impris- 
oned, his  baggage  searched,  the  keys  to  his  baggage  taken 
from  him  by  force  and  violence,  his  baggage  rifled,  and  pa- 
pers and  other  articles  t^ken  therefrom  and  forcibly  and 
without  right  detained  from  him ;  that,  on  the  20th  day  of 
said   month,  said  defendants   still  holding  the  plaintiff  in 
custody  by  violence,  as  aforesaid,  forcibly  and  by  intimida- 
tion and  threats,  took  him  from  said  city  of  St.  Paul  to  In- 
dianapolis, Indiana,  at  the  instigation  and  by  the  procure- 
ment of  the  defendants,  the  American  Express  Company, 
Edward  W.  Sloan,  one  Julien,  and  William  Brown,  and  that 
the  parties  last  aforesaid  there  forcibly  with  strong  hand 
and  without  legal  authority  or  warrant  of  any  kind,  forcibly 
and  by  threats  kept  the  plaintiff  imprisoned  and  restrained 
of  his  liberty  for  six  days,  and  denied  him  access  to  friends, 
attorneyiiy  or  any  ])ersons  except  said  Hazen  and  the  other 

accents   of  said  company,  and  said  Sloan  and  Julien,  and  so 
"^  Vol.  73.-28 
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held  him  imprisoned  until  set  at  liberty  on  a  writ  of  habeas 
corpus^  directed  to  and  against  said  defendants,  and  on  which 
they  produced  him,  without  alleging  anything  against  him. 

The  tmnsaetion  thus  shown  concerned  the  business  of  the 
company ;  that  is  to  say,  the  recovery  of  money  lost  by  the 
company,  and  which  the  plaintiff  was  supposed,  by  the  offi- 
cers of  the  company,  to  have  stolen  ;  or,  if  not  the  recoveiy 
of  the  money ,.then,  at  least,  the  punishment  of  the  supposed 
thief ;  and  probably  both  these  objects  were  aimed  at.    We 
think  it  clear  that  the  corporation  had  the  power,  by  j)roper 
and  lawful  modes,  to  pursue  and  cause  the  arrest  and  pun- 
ishment of    any   one  who  had   stolen   or  embezzled  the 
money  or  property  of  the  company,  or  for  which  it  was 
responsible.     If  not  expressly  granted  it,  this  power  must 
be  implied  from  the  nature  and  necessities  of  the  business 
of  an  express  company.    Such  companies  must  be  deemed 
to  be  empowered  to  employ  agents  to  do  such  work,  as 
much  as  to  accomplish  its   ordinary  purposes  and   busi- 
ness.    It  sufficiently  appears  that  the  defendant  corpora^ 
tion  did  employ,  instigate  and  procure  the  action  of  Ha- 
zen,  as  set  forth.     From  this  it  necessarily  follows  that  the 
company  must  be  held  liable  for  any  trespass  committed 
by  her  said  agent  in  the  prosecution  of  that  employment, 
according  to  the  general  rule  by  which  the  master  is  held 
responsible  for  the  conduct  of  his  servant.    That  rule,  as  ap- 
plicable to  corporate  bodies,  has  been  laid  down  for  this 
State,  and,  as  we  believe,  in  harmony  with  the  current  of 
authority,  as  follows :  *'We  think  it  is  well  settled  that  a  cor- 
poration is  liable  for  the  wilful  acts  and  torts  of  its  agents 
committed  within  the  general  scope  of  their  employment,  as 
well  as  acts  of  negligence  ;  and  that  the  coqjoration  is  thus 
bound,  although  the  particular  acts  were  not  previously  au- 
thorized, nor  subsequently  ratified ,  by  the  corporation  - ' '    The 
Jeffersonville  R,  R.  Co.  v.  Rogers^  38  Ind.  116  ;  77ie  Indi- 
anapolis^  etc.^R.  W.  Co.  v.  Anthony ^  43  Ind.  183.    An  apt 
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illustration,  as  well  as  interesting  discussion  of  the  doctrine, 
is  found  in  Craker  v.  Tfie  C.  and  N,  W,  Haihoay  Co.,  36 
Wis.  657,  S.  C,  17  Am.  Rep.  504,  wherein  the  railway  com- 
pany was  held  liable  for  the  act  of  a  conductor  who  kissed  a 
female  passenger  against  her  will. 

The  paragraph  of  the  complaint  under  consideration 
charges  directly  that  the  alleged  injury  to  the  plaintiff  was 
done  at  the  instigation  and  procurement  of  the  appellant,  the 
express  company.  The  demurrer  admits  the  fact,  and  under 
such  general  averment,  there  having  been  no  motion  for  a 
more  specific  statement  of  the  facts,  it  was  competent  for 
the  plaintiff  to  offer  any  evidence  which  tended  to  show  the 
truth  of  the  allegation.  TIte  Ohio,  etc. ,  R.  W.  Co. v.  CollarUy 
ante^p.  261 ;  TheBrookviHe^ efc.^  TurnpikeCo.  v.  Pumphrey^ 
59  Ind.  78  ;  Tlie  Pennsylvania  Co.  v.  Sedwick,  59  Ind.  336  ; 
The  Cincinnati,  etc.,  R.  R.Co.  v.  Chester,  57  Ind.  297  ;  HiU 
debrand  v.  Tfie  Toledo,  €tc.,R.  W.  Co.,  47  Ind.  3d\K 

It  follows  from  what  has  already  been  said,  that  the  court 
committed  no  error  in  refusing  the  fifth  instruction  asked 
by  said  defendant,  which  was  this,  viz. : 

"And  if  in  this  case  there  is  no  evidence  that  the  American 
Express  Company  expressly  authorized  or  directed  any  per- 
son to  illegally  arrest  and  imprison,  or  hold  in  custody, 
the  plaintiff,  William  Patterson,  or  expressly  sanctioned  it, 
and  if  the  jury  believe  from  the  evidence  that  the  defendant, 
the  American  Express  Company,  at  the  time  of  the  alleged 
grievances,  was  a  cori)oration  engaged  in  doing  a  legitimate  ex- 
press business  through  her  agents,  they  should  find  their  ver- 
dict for  that  defendant,  although  they  should  believe  from  th? 
evidence  that  the  plaintiff  had  been  illegally  arrested  and 
imprisoned  by  persons  who  were  agents,  or  acting  as  agents, 
for  the  company." 

If  true,  this  instruction  amounts  to  this :  That  an  exi^ress 
^-•oinpany  may  employ  agents  to  pursue,  arrest  and  prosecute, 
in  lawful  ways,  those  who  have,  or  are  supposed  to  have, 
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stolen  money  or  goods  from  the  company ;  but  if,  in  the 
course  and  scope  of  his  geneml  employment  for  those  pur- 
poses, the  agent  negligently  or  wilfully  commits  a  trespass 
and  falsely  imprisons  the  accused  or  suspected  oue,1:be  com- 
pany is  not  liable  unless  it  expressly  authorized  or  sauo- 
tioncd  the  illegal  arrest  or  imprisonment.  As  before  stated, 
this  is  not  the  law. 

The  theory  of  this  instruction  is  also  urged  in  support  of 
the  claim  that  the  evidence  does  not  sustain  the  verdict, 
but  it  is  no  better  as  applied  to  the  evidence  than  in  the 
instruction,  and  was  rightly  overruled  in  both. 

The  next  claim  is  that  the  couit  erred  in  overruling  the 
motion  for  a  venire  de  novo;  and  this  is  claimed  because  the 
verdict  is  silent  as  to  the  defendant  Richey.  Before  taking 
judgment  on  the  veixliot  against  the  other  defendants,  as  ha^ 
ah-eady  been  stated,  the  plaintiff  dismissed  the  case  as  to 
the  said  Richey,  who  made  no  objection  thereto,  and  did  not 
join  in  the  motion  for  a  ventre  de  novo.  We  are  not  able  to 
see  that  the  action  of  the  court  harmed  the  appellants.  The 
liability  of  tortfeasors  is  not  joint,  but  several.  The  action 
may  be  against  all,  or  one,  or  any  number  of  them.  Sep- 
arate actions  may  be  prosecuted  at  the  same  time  against 
the  respective  parties  charged  with  the  same  wrong,  and  sep- 
arate verdicts  and  judgments  taken  against  them,  whether  for 
the  same  or  for  different  amounts,  though  the  plaintiff  can 
have  but  one  satisfaction ;  but,  whether  the  judgment  he 
joint  or  several,  there  is  no  right  of  contribution  which  can 
be  enforced  as  between  the  defendants.  There  is,  there- 
fore, no  reason  for  a  venire  d^  novo  in  such  a  case,  and  the 
law  in  fact  does  not  require  it. 

It  is  not  out  of  the  way  to  obsei've  that  if  the  complaint 
did  not  state  a  good  cause  of  action  against  Richey,  as  apj>el- 
lants  contend,  there  was  certainly  no  available  error  in  the 
dismissal  and  in  the  refusal  of  the  court  to  ffrant  a  new  venire. 
Had  there  been  a  verdict  against  said  Richej'^^,  the  judgment 
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must  have  been  arrested  as  to  him  on  his  motion  to  that 
•effect. 

In  the  second  paragraph  of  the  complaint,  besides  charg- 
ing the  same  false  imprisonment  as  is  shown  in  the  first,  it  is 
fuither  alleged  that  afterwai*d,  as  an  additional  act  of  im- 
prisonment and  ti*espass,  the  defendants  procured  Hazen  to 
file  his  aifi davit  before  a  justice  of  the  peace,  of  Delaware 
county,  Indiana,  charging  the  plaintiff  with  the  larceny  of 
said  money  of  the  company ;  but  that  on  the  day  set  for 
trial  the  defendants,  who  were  all  present  with  counsel, 
refused  to  prosecute,  and  the  plaintiff  was  discharged  by  the 
juitice,  etc.  Complaint  is  made  of  the  admission  of  evidence 
to  show  these  proceedings.  We  do  not  perceive  that  error 
was  committed  in  admitting  this  proof.  The  warrant  ou 
which  the  arrest  was  made  was  directed  to  any  constable  of 
fhe  county,  but  was  put  in  the  hands  of  a  special  constable, 
who  arrested  the  plaintiff  and  took  him  before  the  said  jus- 
tice of  the  peace.  The  arrest  was  therefore  illegal  on  the  face 
of  the  papers,  and  the  evidence  tended  to  show  false  impris- 
onment only,  and  not  a  malicious  prosecution,  as  counsel 
contend.     Uayden  v.  8ouger^  56  Ind.  42. 

For  the  same  reason,  there  was  no  error  in  refusing  the 
eighth  instruction,  wherein  the  appellant  requested  the  court  to 
charge  the  jury  to  give  no  weight  to  this  evidence,  unless  it 
was  shown  that  the  prosecution  was  malicious  and  begun 
without  reasonable  or  probable  cause.  It  was  not  a  case  of 
malicious  prosecution,  but  an  illegal  one  on  an  illegal  war- 
rant, involving  no  question  of  malice  or  of  probable  cause 
•its  an  essential  to  the  right  of  action. 

The  objection  made  to  the  introduction  in  evidence  of  the 
proceedings  on  habeas  corpus  does  not  seem  to  have  been 
well  Uiken.  The  facts  concerning  that  procedure  were  averred 
in  the  complaint,  and  were  connected  with,  and  indeed  con- 
-stituted  a  part  of,  the  transaction  complained  of.  The  im- 
prisonment of  the  plaintiff  was  terminated  by  his  discharge 
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on  the  writ,  and  the  alleged  condhict  of  the  defendants  iu 
refei'ence  thereto  was  not  without  a  significfime  ^ttite  perti- 
nent to  the  issue  in  the  case. 

Counsel  in  their  brief  also  complain  that  the  plaintiff  wiis 
allowed  to  introduce  evidence  of  Lis  gjeneral  character.  The 
question  presented  is  not  free  from  doubt,  but  we  have 
concluded,  that,  under  the  circumstances  of  the  case,  evi- 
dence of  the  plaintiff's  general  good  character,  and  of  his 
reputation  for  honesty  and  integrity,  was  admissible.  It  has 
already  been  shown  that  the  alleged  false  imprisonment  was 
the  arrest  of  the  appellee  upon  a  charge  or  suspicion  that  he 
had  stolen  a  package  of  money  from  the  ex^jress  company. 
It  was  therefore  competent  for  the  defendants  to  '*show  iu 
mitigation  of  damages,  every  circumstance  connected  with 
the  transaction  that  has  a  tencfency  to  show  that  he  acted 
with  honest  motives  and  good  faith  in  making  the  arrest," 
and  •*that  the  plaintiff  was  strongly  suspected  and  accuseil  by 
the  public  for  the  crime  for  which  he  was  arrested."  Egg^e- 
ston  Damages,  sec.  363.  The  appellants  did,  accordingly, 
present  a  special  plea,  in  mitigation  of  damages,  setting  out 
at  great  length  and  in  detail  the  circumstances  on  which  they 
claimed  to  have  acted,  in  the  belief  of  the  plaintiff's  guilt, 
and  in  support  of  this  plea  gave  evidence  on  the  trial. 

Whaiton,  in  his  Law  of  Evidence,  sec.  47,  says  that  the 
**English  and  American  courts  have  agreed  in  holding  that, 
so  far  as  concerns  the  proof  in  civil  issues,  the  character  of 
either  party  is  as  a  rule  irrelevant.  So  far  has  this  liceu 
carried  that  in  actions  for  malicious  prosecution  and  for 
false  imprisonment,  the  defendant,  to  sustain  the  defence  of 
probable  cause,  can  not  put  the  plaintiff's  bad  character  in 
issue ;  though  this  proof  may  be  offered  in  mitigation  of  dam- 
ages." See,  also,  1  Greenleaf  Evidence,  sees.  54,  55,  469. 
In  Israel  v.  Brooks,  23  III.  526,  followed  in  Blizzard  v^ 
Hays,  46  Ind.  166,  it  is  held,  that,  in  an  action  for  nialiciousc 
prosecution  of  the  plaintiff  on  a  charge  of  crime,  it  is  com- 
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pctent  for  the  plaintiff  to  introduce  evidence  to  show  that, 
before  and  at  the  time  of  the  prosecution  complained  of,  he 
was  a  man  of  good  moral  character  and  reputation  in  the 
community  where  he  lived,  and  that  the  defendant  had  knowl- 
edge of  this,  as  tending  to  show  a  want  of  probable  cause  ; 
and,  on  the  other  hand,  his  bad  character  may  be  shown  by 
the  defence,,  as  good  gi'ound  for  augmenting  a  suspicion 
against  him.  '*We  know,"  says  the  Illinois  court,  *'in  no  ac- 
tions save  criminal  prosecutions  and  actions  for  defamation, 
can  the  character  of  the  party,  as  a  general  rule,  be  inquired 
into,  but  in  such  a  case  as  this,  there  seems  to  be  great  propri- 
ety in  permitting  it,  for  the  reasons  here  given."  The  reasons 
for  permitting  it  in  the  case  at  bar  seem  to  be  equally  cogent 
and  convincing.  The  evidence  was  not  admissible,  in  the 
first  instance,  in  this  case,  as  it  would  be  in  a  case  of  mali- 
cious prosecution  ;  but,  after  the  introduction  by  the  defend- 
ants of  evidence  to  support  their  plea  in  mitigation  of  dam- 
ages, it  was  plainly  pertinent,  and  likely  to  be  of  great  weight, 
if  the  plaintiff  could  prove  a  good  character  and  reputation 
in  rebuttal  to  the  circumstances  adduced  against  him,  and  in 
contradiction  of  any  claim  or  pretence  on  the  part  of  the 
appellants,  that  they  acted  in  good  faith  in  the  belief  of  his 
guilt.  The  evidence  is  just  as  clearly  relevant  and  pertinent 
in  rebuttal  of  the  alleged  good  faith  of  the  defendants  in 
making  an  arrest  of  the  plaintiff,  as  it  would  have  been,  in 
the  first  instance,  in  an  action  for  malicious  prosecution,  to 
show  bad  faith  and  want  of  probable  cause.  We  conclude, 
therefore,  that,  notwithstanding  the  defendants  had  offered 
no  direct  evidence  against  the  general  character  of  the  plain- 
tiff for  honesty  or  integrity,  that  character  was,  in  an  im- 
poi"tant  sense,  involved  in  the  issue  presented  by  the  answer 
iu  mitigation  ;  and,  the  evidence  having  been  offered  only  in 
rebuttal,  the  court  committed  no  error  in  admitting  it. 

In  reason  and  good  conscience,  it  must  be  true,  that  when 
the  defendant  may  offer  proof  of  the  plaintiff's  bad  charac- 
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ter  ill  mitic^tion  of  damages,  and  does  put  in  evidence  a  se- 
ries of  circumstances  of  a  nature  to  cast  suspicion  on  the 
plaintiff,  in  respect  of  his  character,  the  plaintiff  must  be  al- 
lowed to  rebut  with  proof  in  support  of  his  good  reputation. 
But,  besides  allowing  proof  of  his  genei*al  character  for  hoii- 
osty,  the  coui-b,  in  this  case,  permitted  the  plaintiff,  over 
proper  objection  by  the  defendants,  to  produce  evidence  of 
his  reputation  for  truth  and  veracity.  No  evidence  to  im- 
peach that  character  had  been  adduced,  and  his  character,  in 
that  respect,  was  not  relevant  to,  or  directly  involved  in  any 
issue  in  the  case.  We  do  not  perceive  on  what  ground  the 
introduction  of  this  evidence  can  be  justified.  But  the  coun- 
sel for  the  appellants  have  not  argued  this  question,  and  we 
need  not  decide  it.  Whitesell  v.  Heiney,  58  Ind,  108; 
Gebhari  v.  Burkett,  57  Ind.  378. 

An  exception  was  reserved  to  the  ruling  of  the  court  in 
permitting  the  plaintiff  to  testify  to  the  statements  of  cer- 
tain parties  in  relation  to  their  efforts  to  procure  employ* 
ment  for  the  plaintiff.  The  testimony  objected  to  was,  in 
substance,  that,  some  time  before  the  arrest  and  imprisonment 
complained  of,  the  plaintiff  had,  at  St.  Paul,  Minnesota, 
spoken  to  one  Drake,  a  trainrdispatcher,  and  one  Smith,  a 
railroad  superintendent,  to  procure  him  emplo3''ment,  which 
they  promised  to  do ;  and  that  on  his  return  to  St.  Paul, 
after  discharge  from  the  imprisonment  complained  of,  said 
Di*ake  told  him  that  he  had  had  a  situation  for  him  at  sixty 
dollars  per  month,  but  as  he,  plaintiff,  was  not  there  to  take 
it,  he,  Drake,  had  to  give  it  up.  This  testimony  whs  ob- 
jected to  as  hearsay,  and  as  not  within  the  issue,  there  being, 
as  is  claimed,  no  avei*ment  of  special  damage  on  account  of 
the  loss  of  this  opportunity  to  obtain  employment.  It  is 
doubtless  the  rule  that  such  special  damage  can  not  be  proved 
unless  specially  averred.  The  third  paragraph,  however, 
contains  an  averment  that  the  plaintiff  '* was  prevented  from 
securing  a  good  paying  situation  in  Minnesota  by  means  of 
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said  arrest/'  and  while  the  averment  is  not  specific,  there 
liavingbeen  no  motion  to  have  it  made  more  specific,  any 
pertinent  and  proper  evidence  of  a  loss  of  such  situation  was 
admissible  under  it.     But  the  objection  that  the  evidence 
offered  was  hearsay  was  well  taken.     The  following  extract 
from  their  brief  shows  all  that  counsel  for  the  appellee  have 
said  in  refei-ence  to  this  point,  viz. :  * 'This  item  of  testimony 
was  introduced  for  the  puq)ose  of  proving  a  fact — that  a  sit* 
nation  worth  sixty  dollars  per  month  to  plaintiff  was  open 
for  him,  which  he  lost  in  consequence  of  his  arrest  by  the 
defendants.     The  fact  supported  the  allegation  in  the  com- 
plaint, and  for  that  puq^ose  the  fact  was  admissible,  and  was 
not  subject  to  the  objection  that  it  was  hearsaj'^  testimony, 
because  the  information  of  the  fact  was  received  from  others. 
The  objection  that  the  evidence  offered  was  not  the  best 
evidence  of  the  fact,  or  the  best  way  to  make  proof  of  the 
fact,  was  not  made  by  the  appellants,  and,  the  evidence  not 
being  hearsay,  there  was  no  error  in  oveiTuling  the  objec- 
tion."    We  agree  that  the  fact  supported  the  allegation, 
and  for  that  puipose  the  fact  Mas  admissible.    But  the  objec- 
tion goes  not  to  the  fact,  but  to  the  evidence  offered  in  proof 
of  it.     The  fact  that  a  situation  was  open  for  him  and  was 
lost  because  of  his  enforced  absence,  like  an v  other  fact  rest- 
ing  in  parol,  was  provable  by  sworn  testimony  only,  and 
Drake's  statement  to  the  plaintiff  was  no  more  admissible  in 
evidence  than  the  unsworn  statement  of  any  other  person 
would  have  been.     There  are  instances  where  verbal  decla- 
i"ations  are  themselves  the  fact  to  be  proven,  being  a  \vm±  of 
the  res  gestae^  and  provable  as  such.     But  not  so  here.    The 
fact  to  be  proved  was  that  there  had  been  a  situation  open 
to  the  plaintiff,  not  that  Drake  had  said  so,  and  his  saying  so 
was  only  heai*say,  and  not  admissible  as  evidence  of  the  fact. 
As  the  judgment  must  be  reversed  on  account  of  the  error 
stated,  it  is  not  necessaiy  that  this  opinion  be  extended  to  a 
eonsidemtion  of  other  questions  which  counsel  have  dis- 
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cussed.  They  are  of  minor  importance  and  not  deemed 
likely  to  arise  on  a  second  trial.  Aided  by  the  thorough 
study  which  they  have  evidently  bestowed  upon  the  case, 
counsel  will  be  able  to  avoid  the  I'ecuiTence  of  the  errors,  if 
an}'  there  are,  in  the  record,  besides  those  which  have  been 
indicated. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs, 
and  the  cause  remanded,  with  instructions  to  grant  the 
appellants  a  new  trial. 


No.  7561. 
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143  146    Practice. — AppetU  to  Supreme  Cottrt.-'Assignment  of  Errcr$. — The  fact 
us_J^       ^^^  ^^^  assignment  of  errors,  on  appeal  to  the  Supreme  Court,  doeR 
1^  a^       ^^^  contain  the  names  of  all  the  parties,  is  not  sufficient  ground  for  the 
dismissal  of  the  appeal,  unless  harm  is  shown  to  liave  been  done  the  ad- 
verse party. 

Same.— llie  failure  of  the  appeUant  to  file  a  copy  of  his  brief  is  not  a  suf- 
ficient cause  for  the  dismissal  of  the  npiieal. 

Same. — Supersedeas, — A  failure  to  iUe  the  transcript  in  the  Supreme 
Court,  within  sixty  days  after  filing  the  appeal  bond,  does  not  lose  to 
the  party  his  right  of  appeal,  but  upon  such  failure  the  bond  ceases  to 
operate  as  a  8upei*sedeas. 

Save.— The  word  * 'co-parties,*^  as  used  in  section  551  of  the  code,  means 
parties  to  the  judgment  appealed  from,  and  not  co-plainti£Cs  or  oo-de- 
fendants  to  the  action. 

Mechanic's  "Liks, -^ImpUed  Trust— Suit  by  A.,  a  material  man,  against 
B.  and  wife  and  D.,  the  purchaser  of  the  property,  and  the  contractor, 
to  foreclose  a  mechanic's  lien  for  materials  furnished  the  contractor  in 
building  a  house  on  the  real  estate  of  B.*s  wife.  Among  otlier  thIngSt 
it  was  found  specially  that  a  loan  had  been  negotiated  by  B.  of  Cv 
with  which  to  build,  and  that  a  ceitain  portion  thereof  remained  In  C.*s 
hands,  and  that  the  certificate  for  the  same  had  been  assigned  to  D.,  C. 
retaining  the  amount  until  the  building  for  which  the  loan  was  n^o- 
tiated  was  completed  and  discharged  of  all  mechanics  -  lions  tliereon. 

Jleld^  that,  D.  not  having  agreed  to  hold  said  certificate  in  tnist,  neither 
he  nor  his  assignor  U  liable  for  the  value  thereof,  and  that  no  tnist  was 
created  by  implication  of  law  in  favor  of  A.  upon  the  money  in  0.'*s  haiKls. 
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From  the  Marion  Superior  Court. 

V.  Carter^  for  appellant. 

E.  A.  Paj'ker  aiid  L.  B.  Sioift^  for  appellees. 

MoRBis,  C— This  suit  was  brought  by  George  W.  Hill,  to* 
recover  judgment  against  John  C.  Moon  and  wife,  J.  M.  Kirk- 
wood  and  the  appellant,  and  to  foreclose  a  mechanic's  lien. 

The  complaint  states  that  Moon  and  wife,  being  the  own- 
ers of  lots  21  and  22,  Bates*  subdivision  of  lot  89,  in  the 
city  of  Indianapolis,  Indiana,  conti'acted  with  J.  M.  Kirk- 
wood  to  erect  and  construct  thereon  a  new  brick  dwelling- 
house ;  that  Kirkwood  purchased  from  said  Hill  building 
materials  to  be  used  in,  and  which  were  used  in,  the  con- 
struction of  said  building,  amounting  to  $80  ;  that  the  ma- 
terials were  not  paid  for,  and  that,  within  sixty  days  from  the 
completion  of  said  building,  he  filed  a  notice,  in  writing,  of 
his  intention  to  hold  a  mechanic's  lien  on  said  building  and 
lot  for  said  sum,  in  the  office  of  the  recorder  of  said  county, 
which  was  duly  recorded  on  the  24th  day  of  October,  1876. 
A  copy  of  the  notice  is  made  part  of  the  complaint.  Hill 
avers  that  said  sum  is  due  and  unpaid,  and  that,  after  the 
completion  of  the  building,  the  Moons  sold  and  transferred 
said  property  to  the  appellant,  who  promised  and  agi'eed  to 
pay  said  debt  due  Hill,  and  discharge  his  lien.  He  also  says, 
that  other  defendants  claim  to  have  liens  upon,  or  interests* 
in,  said  property,  but  that,  if  they  have  any  such  liens  or 
claims,  they  are  junior  and  inferior  to  his.  He  files  with  his 
complaint  a  bill  of  particulai-s,  and  prays  judgment  and  the 
foreclosure  of  his  lien. 

The  appellees,  some  of  whom  subsequently  became  parties 
to  the  proceedings,  answered  in  denial  of  Hill's  complaint 
against  the  Moons,  Kirkwood  and  the  appellant.  The  sev- 
eral cross  complaints,  except  as  to  parties  and  amounts,  are 
substantially  the  same  ris  that  of  Hill.  All  claim  to  hold 
mechanic's  liens  on  ssiid  property,  and  demand  foreclosures. 
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It  will  not  be  ncccssar}^  iu  order  to  decide  the  questions 
raised,  to  notice  them  further. 

Kirk  wood,  with  whom  the  appellees  severally  contracted, 
Tvas  not  a  resident  of  the  State,  and  during  the  progress 
of  the  cause,  proceedings  in  attachment  were  commenced 
against  him,  through  which  the  appellees  realized  $500. 
These  proceedings  need  not  be  further  noticed. 

The  appellant  answered  the  complaint  and  cross  complaiiits 
in  four  paragraphs,  the  first  l)eing  a  general  denial.  As  no 
question  is  raised  upon  the  special  paragraphs  of  the  answer, 
they  need  not  be  further  noticed. 

Proper  issues  were  formed  and  the  cause  submitted  to  the 
couil  for  trial.  The  court,  at  the  instance  of  the  paities, 
found  the  facts  and  conclusions  of  law  separately.  The  find- 
ings of  the  court,  except  so  much  thereof  as  relates  to  the 
attachment  proceedings,  are  as  follows  : 

**The  court,  being  fully  advised,  finds  as  follows,  to  wit; 

*«That  there  are  due  and  owing  from  the  defendant  J.  M. 
Kirkwood,  to  the  several  parties  below  mentioned,  the  sums 
set  opposite  their  respective  names,  for  work  and  materials 
performed  and  furnished  for  the  brick  building  described  in 
the  complaint  and  cross  complaints  herein,  and  used  in  the 
construction  thereof,  to  wit  : 
To  George  W.  Hill  the  sum  of         -        -        -  $79.37 

To  John  Scott -         -         34.00 

To  William  Pebrie 275.00 

To  Milton  S.  Huey  and  Jesse  B.  Johnson     -        -       320.00 

To  Cord  H.  Thees 287.50 

To  Fred.  Gansberg 72.00 

To  Builders  and  Manufacturers'  Association    -      [-      13.28 


Total $1,081.63 

**The  court  further  finds,  that,  prior  to  the  erection  of  said 
brick  building,  the  said  John  C.  Moon  procured  a  loan  of 
the  sum  of  $2,500,  through  Joseph  A.  Moore  &  Brothers, 
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of  Indianapolis,  to  be  used  in  payment  for  the  erection  and 
constmction  of  said  building ;  that  said  money,  so  loaned, 
was  held  by  the  said  Moore  Brothers,  and  paid  over  to  the 
said  John  C.  Moon  as  the  work  upon  said  building  pro* 
gressed,  and  that  there  is  still  in  the  hands  of  said  Moore 
Brothers,  belonging  to  said  building  fund,  unexpended,  the 
sum  of  $646.46^  for  which  sum  the  said  Moore  Brothers 
gave  to  the  said  John  C.  Moon  a  certificate,  by  which  they 
agi*eed  to  pay  the  same  when  said  building  was  completed 
and  discharged  from  all  mechanics'  liens  thereon. 

**The  court  further  finds  that  the  contract  for  the  ei*ection 
and  the  construction  of  said  brick  building  was  made  by  the 
defendant  James  M.  Kirkwood  with  the  said  defendant  John 
C.  Moon  ;  that  at  the  time  said  contract  was  made,  and  the 
labor  and  materials  above  mentioned  were  performed  and 
furnished,  said  defendant  Jennie  C.  Moon,  the  wifie  of  John 
C.  Moon,  was  the  owner  in  fee-simple  of  said  lots  numbered 
21  and  22,  in  Bates'  subdivision  of  out-lot  89,  in  the  city  of 
Indianapolis,  upon  which  said  brick  building  is  situate,  and 
that  said  lots  were  the  separate  property  of  the  said  Jennie 
C.  Moon,  and  that  the  said  Jennie  C.  Moon  did  not  contmct 
with  the  said  defendants  and  cross  complainants,  nor  with 
the  said  plaintiff,  or  any  or  either  of  them,  to  perform  labor 
upon  or  furnish  materials  for  the  said  building,  nor  did  she 
in  any  manner  make  the  demands  of  said  plaintiff  and  cross 
complainants  liens  or  charges  upon  her  separate  property. 

*'The  court  further  finds  that,  subsequent  to  the  perform- 
ance of  the'  labor  and  furnishing  of  the  materials,  for  which 
the  plaintiff  and  cross  complainants  demand  payment  in  this 
action,  the  defendants  John  C.  Moon  and  Jennie  C.  Moon 
sold  and  conveyed  by  deed  to  the  defendant  Artemus  N. 
Hadiey  and  his  wife  said  lots  numbered  21  and  22,  in 
Bates'  subdivision  of  out-lot  89,  in  the  city  of  Indianapolis, 
TTith  the  said  brick  building  erected  and  standing  thereon, 
who  have,  since  their  said  purchase,  completed  the  construe- 
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tion  of  said  building ;  that  at  the  time  of  the  purchase  of 
said  premises  by  the  said  defendant  Hadley  and  his  wife, 
•the  said  Hadley  had  full  knowledge  of  the  demands  of  the 
•plaintiff  and  of  the  cross  complainants  herein,  for  labor  and 
materials  performed  upon  and  used  in  the  erection  of  said 
•building,  and  that  the  same  were  due  and  unpaid  ;  that,  in 
the  deed  of  conveyance  of  said  premisesi,  executed  by  the 
-said  John  C.  Moon  and  Jennie  C.  Moon,  his  wife,  to  the  said 
JHadley  and  wife,  a  provision  was  inserted  that  said  deed  was 
so  executed  and  delivered,  subject  thereto,  but  that  the  said 
Hadley  did  not  thereby,  in  terms,  assume  and  agree  to  pay  said 
lOlaims,  and  that  at  the  same  time,  and  as  a  pait  of  the  same 
.transaction,  the  said  defendant  John  C.  Moon  endoi'sed  with- 
out recourse,  and  delivered,  to  the  said  defendant  Ailemus 
N.  Hadley,  the  above  mentioned  certificate  for  $646.46,  of 
.the  money  borrowed,  as  above  stated,  through  the  Moore 
Brothers,  to  be  used  in  the  erection  and  construction  of  said 
brick  building,  and  that  said  defendant  Artemus  N.  Had- 
ley now  holds  and  still  has  said  ceilificate  in  his  |)ossession, 
which  said  certificate  is  in  these  words.     (Not  on  file.) 

*' And  the  court  further  finds  that  said  labor  was  performed 
jind  said  materials  furnished  by  said  plaintiff  and  cross  com- 
plainants, as  sub-contractors  under  said  Kirkwood,  and  that 
jio  notice  was  given  by  them,  or  either  of  them,  to  the  said 
John  C.  Moon  and  his  wife  of  an  intention  to  hold  them  per- 
sonally liable  for  said  labor  and  materials. 

**The  court  finds  as  conclusions  of  law  : 

^^ First.  That  said  plaintiff  and  cross  complainants  are  not 
entitled  to  have  their  said  claims  for  work  and  materials  sus- 
tained and  enforced  as  mechanic's  liens  upon  said  brick 
building  and  lots  upon  which  the  same  is  now  situated. 

^^ Second.  That  said  plaintiff  and  cross  complainants  are 
not  entitled  to  a  personal  judgment  against  the  defendant'^ 
James  M.  Kirkwood,  John  C.  Moon  and  Jennie  C.  Moon,  or 
either  of  them. 
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^^  Third.  That  the  balance  of  the  said  building  fund,  re- 
maining unexpended  in  the  hands  of  the  Moore  Brothers,  for 
which  said  defendant  Artemus  N.  Hadley  now  holds  th^  cer- 
tificate, should,  in  justice  and  equity,  be  applied  to  the  pay- 
ment of  said  claims  of  the  plaintiff  and  cross  complainants, 
for  labor  performed  and  materials  furnished  in  the  erection 
iind  construction  of  said  brick  building,  and  that  suid  de- 
fendant Artemus  N.  Hadley  received  said  certificate,  and 
now  holds  the  same,  in  trust  for  the  said  plaintiff  and  ci*os8 
<;omp1ainants." 

To  these  conclusions  of  law  the  appellant,  at  the  proper 
time,  excepted.  The  appellant  moved  the  court  to  strike 
out  of  the  special  finding  of  facts  so  much  thereof  as  related 
to  the  loan  of  $2,500  through  the  Moore  Brothei*s,  and  to 
the  certificate  for  $646.46,  and  its  assignment  to  the  appel- 
lant, which  motion  the  court  oveiTuled,  and  the  appellant  ex- 
cepted. The  appellant  then  filed  a  motion  for  a  new  trial, 
which  was  also  oven*uled,  and  he  excepted. 

The  court  then  rendered  judgment  against  the  Franklin 
Insurance  Company,  garnished  in  the  attachment  proceed- 
ings, in  favor  of  the  plaintiff  below  and  cross  complainants, 
for  $500.  The  court  also  ordered  and  decreed  that  said 
Hill  and  cross  complainants  recover  of  the  defendant  Had- 
ley said  certificate  for  $646.46,  money  in  the  hands  of 
Moore  Brothers,  found  to  be  in  his  possession,  for  their  use. 
The  court  appointed  the  appellee  Hill  a  trustee  to  receive  said 
•certificate  and  collect  the  money  due  thereon,  and  dii*ected 
him,  in  case  the  said  Hadley  refused  to  surrender  it,  to  in- 
stitute suit  therefor,  and  apply  any  proceeds  obtained  to  the 
payment  of  his  and  said  cross  complainants'  claims,  pro 
rata.  To  the  rendition  of  this  decree  and  order,  the  appel- 
lant objected  and  excepted.  The  cause  was  taken  by  aj)- 
peal  to  the  general  term  of  said  court.  The  errors  as- 
signed were : 

Ist.    That  the  court  in  special  term  erred  in  overruling 
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the  appellant's  motiou  to  strike  oat  portions  of  the  special 
findings  of  fact ; 

2d.  The  court  erred  in  rendering  judgment  against  the 
appellant  for  the  possession  of  the  certificate  mentioned  in 
the  special  findings ; 

3d,     The  court  eri'ed  in  its  conclusions  of  law. 

The  judgment  and  decree  of  the  court  in  special  term  were 
afiirmed  by  the  court  in  general  term.  The  cause  W9s  ap* 
pealed  to  this  courts  and  it  is  here  assigned  for  en'or :  That 
the  superior  court  in  general  term  erred  in  a£Bmi]ng  the 
judgment  of  the  court  in  special  term.  The  appellee 
has  made  a  motion  to  dismiss  the  appeal  for  the  following 
reasons : 

1st.  Because  the  assignment  of  error  does  not  c^^ntain 
the  names  of  all  the  parties ; 

2d.  Because  no  proof  of  notice  of  appeal  to  co-parties 
has  been  filed  with  the  clerk  ; 

3d .     Because  the  appellant  failed  to  file  a  copy  of  his  brief ; 

4th.  Because  the  transcript  was  not  filed  in  this  court 
within  sixty  days  from  the  rendition  of  judgment  a^d  the 
time  allowed  for  filing  an  appeal  bond. 

The  first  and  third  grounds  for  dismissal  are  formal  and 
technical,  and  as  no  harm  appears  to  have  resulted  fn>in  the 
failure  to  comply  with  the  rules  in  this  respect,  we  think  the 
appeal  should  not,  for  these  reasons,  be  dismissed.  It  is 
said  by  a  former  member  of  the  Supreme  Court,  thati  from 
its  organization,  it  has  been  the  rule  that  the  assignment  of 
errors  must  contain  the  names  of  all  the  parties,  but  that  it 
has  been  rarely  regaixled.     Buskirk's  Practice,  121. 

By  failing  to  file  the  transcript  in  this  court  within  sixty 
days  after  filing  the  appeal  bond,  the  appellant  lost  the  ben- 
efit of  his  bond.  Upon  such  failure  it  ceased  to  operate  as 
a  supersedeas.  Ham  v.  Gh'eve^  41  Ind.  531.  But  he  did 
not,  by  such  failure,  lose  his  right  of  appeal. 

The  word  '* co-parties,"  as  used  in  section  551  of  the  code, 
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means  parties  to  the  judgment  appealed  from,  not  co-plain- 
tiffs or  co-defendants  to  the  action.  The  appellant's  co- 
defendants  to  the  action  were  adverse  to  him,  and  not 
co-parties  with  him  or  to  the  judgment  rendered  against  him, 
within  the  meaning  of  the  law.  The  motion  to  dismiss  the 
appeal  is  therefore  overruled. 

We  proceed  to  consider  the  other  questions  in  the  records 
The  court  held  that,  by  the  law  arising  upon  the  facts  found, 
the  appellant  received  said  certificate  for  $646.46,  the  bal- 
ance found  to  be  in  the  hands  of  the  Moore  Brothers,  and 
^led  the  building  fund,  and  that  he  now  holds  the  same,  in 
trust  for  the  appellees.  No  contract  or  agi*eemcnt  is  fouiid 
to  have  been  made  between  the  appellant  and  the  appellees, 
or  any  of  them,  in  relation  to  the  building,  the  so  called 
building  fund  or  the  certificate.  Nor  is  it  found  that  the 
appellees  had,  by  any  contract  or  agreement  with  any  one, 
any  interest  in  the  money  which  was  found  to  be  in  the  hands 
of  the  Moore  Brothers.  For  aught  that  appears  in  the  find- 
ing of  facts,  the  appellees  and  the  Moore  Brothers  were 
strangers,  unknown  to  each  other.  Nor  is  it  found  that  the 
appellees,  or  any  of  them,  made  any  contract  with  John  C. 
Moon  in  relation  to  the  materials  furnished  or  labor  per- 
formed, the  money  in  the  hands  of  the  Moore  Brothers,  or 
the  certificate  held  and  assigned  by  him  to  the  appellants, 
but  it  is  ex|)ressly  found,  as  a  matter  of  fact,  that  the  mate- 
rials were  furnished,  and  the  labor  performed,  by  the  appel- 
lees respectively,  as  sub-contractors  with  James  M.  Kirk- 
wood,  who  contracted  with  John  C.  Moon  to  erect  said  build- 
ing. It  is  found  that  the  appellants  knew  of  the  claims  of 
the  appellees,  and  that  they  were  unpaid,  but  it  is  not  found 
that  Moon  was  indebted  to  Kirkwood  on  the  contract  for  the 
erection  of  said  building.  For  aught  that  appears  in  the 
finding,  he  may  have  paid  Kirkwood  in  full.  It  is  also 
found,  as  matter  of  law,  that  the  appellees  were  not  entitled 

to  judgment  against  Moon.     It  is  found  that  John  C.  Moon 
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effected  a  loan  through  the  Moore  Brothers  ;  that  the  money 
was  paid  by  them  to  Moon  as  the  building  progressed ;  that 
the  certificate  assigned  to  the  appellant  was  for  a  balance  uf 
the  $2,500  in  the  hands  of  the  Moore  Brothers,  payable 
ui>on  the  completion  of  said  building ;  but  it  is  also  found 
that  the  appellant  completed  the  building,  and  matured  the 
certificate. 

Upon  these  facts  the  first  inquiry  would  seem  to  be,  when 
and  how,  if  at  all,  was  a  trust  in  favor  of  the  ap)>elle68  im- 
pressed upon  this  money  in  the  hands  of  the  Mooi'e  Broth- 
ers?    It  will  be  difficult,  we  think,  if  not  impossible,  to  dis- 
cover in  the  special  findings  any  fact  having  the  least  ten- 
dency to  impress  a  trust  upon  this  money,  while  in  the  handB 
of  the  Moore  Brothers,  in  favor  of  the  appellees.     The 
Moores  sustained  no  relations  to  any  of  the  parties,  save 
John  C.  Moon.     They  did  not  know  the  appellees,  nor  arc 
they  found  to  have  had  any  interest  in  the  building  or  the 
lots  on  which  it  was  erected.     How  they  were  interested  in 
Moon  or  the  erection  of  the  building,  if  they  were  so  inter- 
ested, is  not  found.     They  paid  the  money  to  Moon,  from 
time  to  time.     Ui>on  what  temis  or  conditions  they  held  the 
money  for  Moon  can  not  be  determined  from  the  facts  found. 
The  loan  was  made  to  Moon  through  the  Moores ;  they  held 
it  for  him,  and  when  they  paid  it  to  him  it  was  his.    They 
did  not  hold  it  in  trust  for  the  appellees.    When  the  money 
was  paid  to  John  C.  Moon,  it  was  his  absolutely.     lie  did 
not  owe  the  appellees.   They  had  no  claim  which  they  could 
enforce  against  him.     Had  he  held  the  money  or  the  certifi- 
<ate  at  the  time  of  the  trial,  the  appellees  could  have  reached 
neither,  for,  by  the  finding  of  the  couit,  he  owed  them  noth- 
ing.    If,  then,  any  trust  attached  to  the  certificate  in  the 
hands  of  the  api>ellant,  it  must  have  arisen  out  of  the  cir- 
cumstances of  its  assignment  to  him  by  Moon. 

The  court  finds  that  said  lots  and  the  building  thereon 
^^e  sold  and  conveyed  by  John  C.  and  Jennie  C.  Moon  to 
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the  appellant  and  wife  ;  that  a  provision  was  inserted  in  the 
deed  to  the  effect  that  it  was  to  be  subject  to  the  claims  of 
the  appellees,  but  that  he  did  not  thereby,  in  terms,  assume 
and  agree  to  pay  them.  But  the  court  also  found  that  the 
appellees  had  no  claim  upon  the  building  and  lots.  It  could 
not,  we  think,  be  legally  or  logically  inferred,  from  such  a 
provision  in  the  deed,  that  its  object  and  purpose  were  to 
subject  the  premises  conveyed,  or  the  gi'antee,  to  the  pay- 
ment of  claims  in  no  way  connected  with,  or  constituting 
liens  upon,  the  premises. 

The  court  also  finds  that  said  certificate  for  $646.46,  part 
of  the  $2,500.00  borrowed  through  the  Moore  Brothers,  to 
be  used  in  the  erection  of  said  building,  was  assigned,  by 
'  endorsement  without  recourse,  to  the  appellant,  by  John  C. 
Moon,  at  the  time  the  lots  were  sold  and  conveyed  to  him, 
and  as  a  part  of  the  same  transaction  ;  that  he  still  has  it  in 
his  possession.     It  is  not  found  that,  by  the  terms  of  the 
assignment,  he  agreed  to  receive  and  hold  the  certificate  in 
trust  for- the  appellees ;    nor  is  it  found  that  any  agreement 
was  made  between  them  other  than  that  contained  in  the  as- 
signment, upon  the  subject.    Nor  will  the  law,  upon  the  facts 
found,'  by  implication  raise  such  a  trust  in  favor  of  parties, 
to  whom  neither  Moon  nor  the  appellant  was  liable.     The 
question  is  to  be  considered  as  though  the  mechanic's  lien 
law  had  never  been 'enacted.     And,  so  considered,  it  seems 
clear  to  us,  that  the  certificate  in  the  hands  of  the  appellant 
livas  subject  to  no  trust  in  favor  of  the  appellees. 

We  conclude,  therefore,  that  the  court  below  erred  in  its 
conclusion  of  law,  that  the  appellant  held  said  certificate  in 
trust  for  the  appellees. 

The  judgment  and  decree  in  favor  of  the  appellees,  and 
against  the  appellant,  for  the  recovery  of  said  certificate,  and 
appointing  Hill  a  trustee  to  receive  the  same,  and,  in  case  it 
Id  not  surrendered,  to  institute  suit  against  api)ellant  therefor, 
ou^ht  to  be  reversed. 
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Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing- 
opinion,  that  the  judguient  and  decree  below  in  favor  of  the 
appellees,  and  against  the  appellant,  for  the  recovery  of  said 
certificate,  and  appointing  the  appellee  Hill  a  trustee  to  i*c- 
ceive  the  same,  and  directing  him,  if  it  is  not  surrendered,  to 
sue  the  appellant  therefor,  be,  and  the  same  is,  in  all  things, 
reversed,  at  the  costs  of  appellees,  and  the  cause  is  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


No.  7793. 

•  

Bunnell  v.  Hay  et  al. 

ExEMFnON  laAW.— Resident  Householder,— A  judgment  debtor,  after  the 
death  of  his  wife,  employed  a  family  to  keep  house  for  him  and  his 
adopted  daughter,  who  was  dependent  on  him  for  support.  During  the 
daughter's  visit  to  her  natural  mother,  an  execution  was  levied  upon 
his  property  which  he  claimed  as  exempt  therefrom. 

Heldy  tliat  he  was  a  resident  householder,  and  entitled  to  the  exemption. 

Same. — Householder, — A  householder  is  on^  upon  whom  rests  the  duty  of 
supporting  the  members  of  his  family  or  household. 

From  the  White  Circuit  Court. 
T.  N,  BunneUy  for  appellant. 

Elliott,  J. — Thomas  A.  Bunnell,  the*  appellant,  was  the 
owner  of  the  personal  property  involved  in  this  controversy- 
He  became  a  resident  of  White  county,  Indiana,  in  Decem- 
ber, 1877,  and  continuously  there  resided  until  the  trial  of 
this  action  in  the  court  below.     His  family,  at  the  time  he 
became  a  resident  of  said  county,  consisted  of  his  wife  and 
an  adopted  child.     In  March,  1878,  appellant's  wife  died. 
Thereafter  appellant  employed  a  family  to  keep  house  for 
him,  he  providing  the  house,  the  greater  part  of  the  furni- 
ture, and  nearly  all  the  fuel,  and  paying  the  i>ersons  who 
kept  house  for  him,  in  addition,  the  sum  of  $liW  P^^*  ^^^k* 


r 
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The  person,  or  persons,  who  kept  house  for  him,  supplied  the 
food,  cared  for  appellant's  room,  and  did  his  washing.  An  ex- 
ecution was  issued  against  appellant  on  the  26th  day  of  No- 
vember,  1878,  and,  on  the  ()th  day  of  December,  of  the 
^ame  year,  was  levied  on  tha  personal  property  in  contro- 
vei"sy.     At  the  time  the  levy  was  made,  the  child  was  living 
with  appellant,  but,  at  the  time  of  the  trial,  was  on  a  visit  to 
its  natui*al  mother.     Prior  to  the  levy  of  the  execution,  ap- 
pellant claimed  his  right  to  hold  the  property  as  exempt  from 
execution,  and  executed  and  tendered  the  proper  schedule. 
The  value  of  the  property  is  less  than  three  hundred  dollars. 
The  question  is :    Was  the  appellant  a   resident  house- 
holder and^entitled  to  have  the  property  in  controversy  ex- 
empt from  levy  and  sale  upon  execution?    As  we  gather 
from  the  record  and  the  brief  of  appellant — there  is  none 
from  the  appellees — ^the  claim  of  appellant  to  hold  the  prop- 
erty as  exempt  from  execution  was  denied,  upon  the  ground 
that  he  was  not  a  resident  householder  within  the  meaning: 
of  the  law.     The  conclusion  of  the  court  below  was  eiTone- 
ous.    The  appellant,  during  the  life  of  his  wife,  was,  beyond 
all  possibility  of  respectable  controversy,  a  resident  house- 
holder, and  the  death  of  his  wife  did  not  deprive  him  of  that 
character,  nor  of  the  legal  rights  belonging  to  it.     No  one, 
we  think  we  dare  say,  would  seriously  contend  that  a  man 
ceased  to  be  a  householder  the  instant  his  wife  died,  and  yet, 
if  her  death  determines  his  right  to  be  considered  a  house- 
holder, that  effect  attached  without  an  instant's  delay.   The 
child,  although  an  adopted  one,  was  dependent  upon  appel- 
lant for  supi3ort ;  the  appellant's  home  was  that  of  the  child, 
and  the  absence  of  the  latter  on  a  visit  to  its  natural  mother 
did  not  change  its  domicile.    Griffin  v.  Sutherland^  14  Barb. 
466  ;   Wade  v.  Jones,  20  Mo.  75 ;  N'ornian  v.  Bellman^  16 
Ind.  156.     It  was  the  duty  of  the  appellant  to  support  the 
•child  which  was  his  by  adoption,  and  the  case,  therefore, 
falls  within  the  rule,  sanctioned  by  many  authorities,  that  he 
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IS  to  be  deemed  a  householder  upon  whom  rests  the  duty  of 
supporting  the  members  of  his  family  or  household.  Thomp- 
son Homesteads  and  Exemptions,  sees.  45-46 ;  Smyth 
Homestead  and  Exemptions,  sec.  532. 

The  fact  that  the  appellant  secured  the  services  of  others 
to  prepare  and  furnish  food,  and  to  take  care  of  his  furni- 
ture and  rooms,  did  not  take  from  him  the  character  of 
householder.  The  employment  of  the  pei*sons  for  the  pur- 
pose mentioned  was  not,  in  effect,  different  from  the  hiring 
of  servants  and  paying  them  daily  or  weekly  wages.  In 
Graham  v.  Crockett^  18  Ind.  119,  it  was  held,  where  a 
man  and  his  sister  lived  together,  both  owning  some  per- 
sonal property,  and  contributing  toward  their  household  ex- 
penses, and  the  brother  appeared  to  direct  affairs,  that  he  was 
a  i*esident  householder  within  the  meaning  of  the  act  ex- 
empting property  from  seizure  upon  execution.  In  Brown 
V.  Strattoiiy  8  Central  L.  J.  4f),  Brown  leased  the  premises;, 
retaining  one  room,  the  tenant  furnishing  and  preparing 
food,  and  it  was  held  that  Brown  was  to  be  regarded  as  a 
householder.  In  many  cases,  it  has  been  held  that  a  wid- 
ower is  to  be  regarded  as  a  householder,  although  all  his 
children  may  have  arrived  at  full  age  and  have  left  his  dom- 
icile, leaving  him,  so  far  as  wife,  children  or  kinsmen  are  con- 
cerned, living  alone.  Kimbel  v.  Willis^  12  Cent.  L.  J.  211  ; 
8illoway\,  Brown^  12  Alle;i,  30;  Whalen  v.  Cadman^  11 
Iowa,  22B  ;  Myers  v.  Fordy  22  Wis.  139  ;  Baniey  v.  JLeeds^ 
51  N.  H.  253  ;  Blackioell  v.  Broughton,  56  Ga.  390. 

Judgment  reversed,  at  the  costs  of  the  appellees. 


♦•» 


No.  7602. 

Smith  r.  Weldon  et  al. 

^xQWVf  Ky ,— Petition.— Description,— Pl  petition  to  locate  a  highway  mn5t 
describe  the  highway  with  sufficient  certainty  to  enable  a  practical 
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surveyor  to  nu  it,  and,  therefore,  the  description  in  such  a  petition.^ 
'^thence  north-west  fourteen  rods,  with  an  angle  of  about  ten  degrees,'* 
is  void. 

Sam^,— Uncertainty  in  Description. --The  description  of  a  highway  em> 
braces  its  beginning,  course  and  termination.  If  in  any  of  these  par- 
ticulars it  is  so  uncertain  that  a  practical  surveyor  can  not  locate  it,  the 
entire  road  fails;  and  any  person  through  whose  land  the  road  will  pai^ 
may  show  such  defect,  whethtr  it  occurs  in  that  part  of  the  road  on 
his  land  or  not. 

SAMK,^Injunction.—  When  Granted, — An  injunction  will  not  be  granted 
unless  the  plaintiff  shows  that  the  threatened  injury  would  be  irrepa- 
rable, or  would  produce  great  injury  to  him,  and  that  he  is  equitably 
entitled  thereto,  and  has  no  adequate  remedy  at  law. 

Same. — Pleading. -^Complaint. — In  an  action  to  enjoin  the  opening  of  a 
highway,  a  transcript  of  the  proceedings  before  the  county  board  locat- 
ing the  same,  filed  with  the  complaint,  constitutes  no  pait  thereof. 

From  the  Gibson  Circuit  Court. 

TT.  M,  Land  and  J.  B,  Gamble^  for  appellant. 

J.  E,  McCvllough  and  L.  C,  Embree^  for  appellees. 

BiCKNELL,  C. — This  was  a  suit  for  an  injunction  against 
the  district  supervisor  and  the  township  trustee,  to  prevent 
the  openinjr  of  a  highway,  estnl)lished  by  the  county  board, 
upon  a  petition,  under  the  statute  of  highways.  A  demur- 
rer to  the  complaint,  for  want  of  suiEcient  cause  of  action, 
was  overruled  ;  the  defendants  answered  in  denial ;  the  issue 
was  tried  by  a  jury,  who  returned  a  verdict  for  the  defend- 
ants ;  the  plaintiff  moved  for  a  new  trial ;  his  motion  was 
overruled  ;  judgment  was  rendered  upon  the  verdict,  and  the 
plaintiff  appealed  to  this  court.  The  only  errors  assigned 
and  argued  by  the  appellant  are : 

1st.    That  the  verdict  is  contrary  to  law. 

^d.    That  the  verdict  is  not  sustained  bv  sufficient  evidence. 

3d.  That  the  court  erred  in  giving  to  the  jury  special  in- 
»tructions,  asked  for  by  the  appellees,  and  numbered  1  and  2. 

A  cross  error  wa8  assigned  by  the  appellees,  as  follows  : 

Thitt  the  court  erred  in  overruling  the  demurrer  to  the 
complaint. 
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The  material  averments  of  the  complaint  are,  that  the  ap- 
pellees are  threatening  to  open  said  highway  through  the  ap- 
pellant's timbered  land,  for  a  distance  of  94  rods,  and  that 
such  opening  "will  necessarily  destroy  growing  and  valuable 
timber  of  the  appellant,  to  his  irreparable  injury  and  dam- 
age, to  the  sum  and  value  of  $100  ;"  and  that  the  petition  for 
said  highway,  a  copy  of  which  is  filed  with  the  complaint,  and 
the  order  of  the  county  board  upon  said  petition,  are  illegal 
and  void,  for  uncertainty  in  the  description  of  the  beginning, 
course  and  teimination  of  said  highway.  Wherefore  the 
complaint  prays  that  the  defendants  may  be  enjoined  against 
opening  said  pretended  road,  etc. 

The  description  alleged  to  be  insufficient  is  in  the  peti- 
tion, and  in  the  order  of  the  county  board,  as  follows: 
* 'Commencing  in  the  Owensville  and  New  Harmony  road, 
fifteen  rods  south  of  the  quarter-section  line,  in  section  No. 
25  of  township  No.  3  south,  of  range  No.  12  west,  running 
west  about  one  hundred  and  twenty-seven  rods,  upon  the 
lands  of  Manoah  Smith  and  Mary  E.  Weldon,  thence  north- 
west fourteen  rods,  with  an  angle  of  about  ten  degrees." 
A  petition  to  locate  a  highway  must  describe  the  highway 
with  sufficient  certainty  to  enable  a  practical  surveyor  to 
run  it.     McDonald  v.  Wilson^  59  Ind.  54. 

Under  this  rule,  the  foregoing  description  is  clearly  had 
in  that  part  of  it  which  gives  the  course,  '*thence  north-west 
fourteen  rods,  with  an  angle  of  about  ten  degrees."  No  man 
could  run  that  line,  because  it  is  impossible  to  determine 
whether  the  description  means  ten  degi^ees  west  of  a  due 
noilh-west  line,  or  ten  degrees  east  of  a  due  north-west  line, 
or  ten  degrees  north  of  a  due  west  line.  This  fault  in  the 
description  is  fatal.  DeLong  v.  Schimmelj  58  Ind.  04 ; 
Farmer  v.  Pauley^  50  Ind.  583. 

But,  notwithstanding  this  fault  in  the  description,  the  plain- 
tiff was  not  entitled  to  an  injunction,  without  showing  that 
the  threatened  injury  was  irreparable,  or,  in  the  language  of 
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our  statute,  *'would  produce  great  injury  to  the  plaintiff.'* 
Our  courts  have  always  held  that  a  mere  trespass,  easily 
tapablc  of  compensation  in  damages,  is  not  a  proper  subject 
of  injunction.  The  Iiidianapolis^  eic,  Co,  v.  The  City  of 
Indianapolis^  29  Ind.  245 ;  Lewis  v.  Roughs  26  Ind.  598  ; 
McQuarrie  v.  Hildebrand^  23  Ind.  122  ;  Bolster  v.  Catteiiin^ 
10  Ind.  117  ;  The  City  of  Columbus  v.  Storey,  33  Ind.  195. 

The  averment  in  the  complaint,  as  to  the  extent  of  the  in- 
jury, is  a  peculiar  one.  It  is  substantially  "that  the  plain- 
tiff will  sustain  irreparable  injury,  to  the  extent  of  $100  ;" 
and  the  plaintiff  testified  on  the  trial  as  follows :  "The  tim- 
ber is  mostly  oak,  poplar  and  hickory ;  the  damages  would 
be  over  $100 ;  it  would  damage  my  land  $100  to  have  the 
timber  cut  off  the  line  of  the  road,  besides  injuring  other 
timber  falling  against  it." 

In  the  case  of  Thatcher  v.  Humble,  67  Ind.  444,  an  in- 
junction was  sustained  because,  in  the  opinion  of  the  court, 
under  the  circumstances  of  that  case,  there  was  no  adequate 
remedy  at  law.  But  the  evidence  in  the  present  case  brings 
the  claim  fairly  within  the  principles  asserted  in  Lewis  v. 
Rough,  and  in  TIte  City  of  Columbus  v.  Storey,  supra. 

Again,  it  appeared  in  evidence  that  the  appellant  was  one 
of  the  petitioners ;  his  name  headed  the  list.  He  thereby 
adopted  the  description  in  the  petition,  and  upon  it  he  pro* 
cured  the  order  which  he  now  claims  was  illegal.  In  the 
case  of  Wallace  v.  McVey,  6  Ind.  300,  thp  court  say :  "An 
injunction  is  the  strong  arm  of  the  Court,  and  should  never 
be  resorted  to  but  upon  necessity,"  and  "should  never  be  al- 
lowed, in  the  first  instance,  except  upon  a  case  clearly  made, 
showing  an  equitable  right  to  the  interference  of  the  Court." 
We  think  this  was  no  case  for  an  injunction  ;  that  the  verdict 
was  fully  sustained  by  the  evidence,  and  was  not  contrary 
to  law. 

Instructions  Nos.  1  and  2,  asked  for  by  the  appellees  and 
^ven  by  the  court,  were  as  follows : 
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**No.  1.  If  the  jury  find  that  the  description  of  the  high- 
way in  controversy  is  certain  as  to  that  portion  of  it  which 
runs  through  and  over  the  lands  of  the  plaintiff  in  this  case, 
then  it  is  their  duty  to  i^nd  for  the  defendants. 

**No.  2.  Before  the  plaintiff  in  this  case  is  entitled  to  a 
verdict  at  your  hands,  he  must  show,  by  a  preponderance  of 
the  evidence,  that  some  portion  of  the  highway  in  controversy 
that  runs  over  his  land  is  uncertain,  and,  although  the  plain- 
tiff might  show  that  other  portions  of  said  highway  are 
vague  and  uncertain,  yet  this  would  not  be  sufficient  to  entitle 
him  to  a  verdict  at  your  hands." 

These  instructions  were  en-oneous.  The  description  of  a 
highway  embraces  its  beginning,  course  and  termination. 
If  in  any  of  these  particulars  it  is  so  uncertain  that  a  prac- 
tical surveyor  can  not  place  it,  the  entire  road  fails :  any 
person  through  whose  land  the  road  will  pass  may  show  that 
the  statute  has  not  been  complied  with  in  reference  to  some 
part  of  the  road,  whether  he  owns  that  i)art  of  the  land  or 
not.  But  these  errors  in  the  instructions  can  not  avail  the 
appellant,  because  he  had  no  equitable  right  to  an  injunction, 
and  because  the  verdict  for  the  appellees  was  right  upon  the 
evidence,  and  according  to  law. 

We  think  the  court  en*ed  in  overruling  the  demurrer  to 
the  complaint ;  the  defective  petition,  not  being  set  out  in  the 
body  of  the  complaint,  was  not  a  part  of  the  complaint.  See 
Parsons  v.  Milfovd^  67  Ind.  489,  and  cases  there  cited.  No 
c^use  was  shown  for  the  extraordinary  remedy  of  an  injunc- 
tion.   The  judgment  ous^ht  to  be  affirmed,  with  costs. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoiujr 
opinion,  that  the  judgment  below  bo,  and  is  hereby,  affirmed 
ill  all  things,  at  the  costs  of  the  appoliaut. 
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No.  7631. 

Hill  v,  Shalteb. 

Promissory  ^ote,— Assignment,— Pleading,  —Complaint, — Demurrer, — 
Defect  of  Parties. — In  an  action  on  a  promissory  note,  by  an  AS«ign«e 
against  the  malcer,  the  complaint  alleged  that  surh  ^^note  was  endorsed 
and  assigned  by  the  payee  to  plaintiff.^* 

HM,  that  such  allegation  was  equivalent  to  the  allegation  that  the  note 
was  assigned  by  endorsement  thereon  in  writing,  and  the  complaint* 
in  tliat  respect,  was  sufficient  on  demurrer  for  want  of  facts. 

Eeldy  also,  that,  M  the  assignment  was  not  in  accordance  with  the  statute, 
the  demuiTcr  should  have  been  for  defect  of  parties. 

From  the  Tipton  Circuit  Court. 

J.  W.  Robinson^  for  appellant. 

R.  B.  Beauchamp  and  G,  H.  Gifford^  for  appellee. 

Morris,  C. — ^This  suit  is  upon  a  promissoty  note.  The 
complaint  alleges  that  on  the  1st  day  of  April,  1878,  the 
appellant  executed  a  note  payable  to  the  order  of  Mayo  & 
Shalter,  for  $289.34,  at  the. Citizens  National  Bank,  Indi- 
anapolis ;  that  the  payee  endorsed  and  assigned  the  note  to 
the  appellee.  The  appellant  demurred  to  the  complaint  on. 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  below  overruled  the  demurrer, 
and  the  appellant  excepted.  The  ruling  upon  the  demurrer 
is  assigned  for  error. 

The  only  objection  urged  to  the  complaint  is,  that  it  does 
not  show  that  the  note  was  transferred  in  writing,  as  required 
by  the  statute.  The  averment  in  the  complaint  is,  that  said 
'Miote  was  endorsed  and  assigned  by  the  payee  to  plaintiff." 
This  averment  is  equivalent  to  an  allegation  that  the  note 
was  assisrned  by  endorsement  thereon  in  writin^:,  and  clearly 
sufficient.  The  word  '^endorsed,"  as  used,  means  a  writing 
on  the  back  of  th^  note.  Cooper  v.  Drouillard^  5  Blackf .  152. 
But,  if  the  assignment  was  not  in  accordance  with  the  statute, 
the  demurrer,  to  be  available,  should,  for  cause,  have  stated, 
a  defect  of  parties.    Reed  v.  Garr^  59  lud.  299. 
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We  think  it  sufficiently  appears  from  the  record  that  the 
note  was  filed  with  and  as  a  part  of  the  complaint.  The 
judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  ordered  that  the  judgment  below, 
upon  the  foregoing  opinion,  be,  and  the  same  is  hereby, 
affirmed  in  all  things,  at  the  costs  of  the  appellant. 
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Pleading. — Certainty. —  Waiver. — A  mere  want  of  certainty  In  a  com- 
plaint is  waived  by  a  general  denial.  Such  complaint,  unobjected  to, 
is  good  after  verdict. 

Trial. —  Variance. — Proof. — When  a  variance  between  the  allegations  (rf 
the  complaint  and  the  proof  misleads  no  one.  it  will  be  regarded  ss 
immaterial. 

Same. — If  the  evidence  shows  a  wholly  different  state  of  facts  from  that 
alleged  in  the  complaint,  the  variance  is  fatal,  and  the  action  can  not 
be  maintained. 

New  Trial. — Evidence. — Practice.— A  cause  for  a  new  trial  on  accoimt  of 
the  admission  of  alleged  improper  testimony  will  not  be  considered  by 
the  Supreme  Court,  unless  such  testimony  appears  in  the  record. 

Same. — Records  of  City  Council, — In  a  suit  agaiast  a  city  for  injuries  su^ 
tained  by  failing  to  keep  in  repair  a  highway  or  street,  it  is  competent 
to  put  in  evidence  the  records  of  the  common  council,  to  show  that 
the  street  or  highway  is  under  the  control  of  said  city. 

Samk.— Harmless  Error. — A  harmless  error  in  admitting  evidence  will  not 
warrant  the  granting  of  a  new  trial. 

From  the  Huntington  Circuit  Court. 
B.  F.  Ibachy  for  appellant. 

BiCKNELL,  C. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  damages  for  an  injury  sustained  b) 
failure  to  keep  in  repair  the  Fort  Recovery  road  within  the 
limits  of  the  city  of  Huntington. 
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There  was  an  answer  in  denial  of  the  amended  complaint^ 
a  trial  by  jury  and  a  verdict  against  the  appellant ;  a  motion 
for  a  new  trial  was  overruled ;  judgment  was  rendered  on 
the  verdict  for  thirty  dollars  and  costs ;  and  this  appeal  was 
taken. 

Erroi-s  were  assigned  by  the  appellant  as  follows  : 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint; 

2.  The  court  erred  in  overruling  the  motion  for  a  new  trial ; 

3.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action 

The  first  of  these  errors  is  not  mentioned  in  the  appel- 
lant's brief,  and  the  record  does  not  show  that  a  demurrer  to 
the  complaint  was  overruled.  As  to  the  third  error  assign- 
ed, the  complaint  states,  in  substance,  that  the  appellant  hud 
the  possession^  care  and  control  of  the  Fort  Recovery  State 
Road  within  the  limits  of  the  city,  and  was  bound  to  keep 
it  in  reasonable  repair,  but  neglected  and  refused  to  repair 
it  for  six  months,  by  reason  whereof  the  road  became 
dangerous,  and  the  appellee,  without  any  fault  on  his  part 
was  thrown  out  of  his  wagon  and  sustained  the  injuries  com- 
plained of. 

If  these  allegations  were  not  sufficiently  specific,  the  proper 
remedy  was  a  motion  to  make  more  specific ;  a  mere  want 
of  certainty  is  waived  by  the  general  denial.  Filhon  v.  Scott, 
15  Ind.  187  ;  FuUz  v.  Wycoff,  25  Ind.  321.  Such  a  com- 
plaint, unobjected  to,  is  good  after  verdict. 

As  to  the  second  error  assigned,  the  reasons  for  a  new 
trial  are  as  follows : 

First.  The  verdict  is  not  sustained  by  sufficient  eviden<*e. 
Second-  ''Error  of  the  court  in  permitting  the  appellee  to 
testify  in  his  own  behalf  as  follows.  <The  place  where  I  fell 
oif ,  and  from  which  my  injuries  followed,  was  in  front  of 
Mrs.  Detro's  gate,  and  is  not  the  time  I  fell  off  of  the  load 
of  wood.     I  fell  off  of  the  load  of  wood  some  time  after 
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this  ;  the  time  I  was  hurt  there  was  no  wood  in  the  wagon; 
the  wagon  was  empty ;  the  falling  ofF  of  the  wood  was  at 
another  time,  and  at  another  place.'  And  in  permitting 
John  Roche,  a  witness  for  the  appellee,  to  testify  as  follows : 
'1  was  on  a  committee  to  run  the  South  line,  and  the  line  a^ 
shown  by  the  commissioners'  record  is  not  the  line  we  estaH- 
lished  ;  we  did  run  at  a  right  angle  south  when  we  came  to 
the  Bluff  ton  road,  but  we  ran  along  the  Bluff  ton  road.'  And 
in  allowing  said  Roche  to  testify  where  a  resolution  of  tbe 
common  council  made  the  city  line,  and  where  he  said  Mr^. 
Detro's  house  and  land  was  in  the  city.  And  in  allow- 
ing the  appellee  to  put  in  evidence  the  following  resolution 
of  the  common  council  and  the  records  of  said  council.'  And 
in  permitting  A.  W.  De  Long  to  testify  that  Messrs.  Bu- 
chanan and  Bryant  said  to  him  that  he.  could  not  commence 
at  Mrs.  Purviance's  comer,  which  was  nearer  the  city  than 
the  place  of  the  accident.'* 

3.     That  the  verdict  is  contrary  to  law. 

As  to  the  first  reason  for  a  new  trial,  the  complaint  alleges 
an  injury  on  the  Fort  Recovery  road  within  the  lunits  of 
the  city  of  Huntington,  and  that  the  appellee  was  thrown 
from  a  wagon  loaded  with  wood,  which  wagon  and  wood  fell 
upon  him  and  crushed  and  bruised  him,  making  him  a  crip- 
ple for  life. 

But  the  injury  offered  in  evidence  occurred  on  the  road 
going  south  from  the  city  of  Huntington,  at  a  place  oppo- 
site Mrs.  Detro's  gate  ;  the  appellee  testified :  **The  road 
on  which  I  got  hurt  is  called  the  Bluffton  road,  and  about 
one  hundred  yards  from  the  north  end  of  the  gravel  road ; 
when  at  Mrs.  Detro's  gate  I  was  thrown  off  the  wagon." 

Another  witness  testified  :  '*I  was  president  of  the  Kelso 
gravel  road,  known  as  the  Bluffton  road." 

The  Fort  Recovery  road  is  not  mentioned  in  the  testi- 
mony, but  this  variance  between  the  complaint  and  the  proof 
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seems  to  have  misled  nobody,  and  may  be  regarded  as  im- 
material under  section  94  of  the  practice  act. 

All  the  evidence  shows  that  the  injuiy  sustained  opposite 
Mrs.  Detro's  gate  was  not  the  injury  stated  in  the  complaint. 
The  complaint  describes  the  injury  as  caused  by  the  apj^ellec 
being  thrown  from  his  loaded  wagon,  which,  with  the  load, 
fell  upon  him  ;  the  evidence  is,  that  at  Detro's  gate  the  ap- 
pellee fell  from  John  Weston's  empty  wagon,  and  that  no 
wagon  or  wood  fell  upon  him  there.  John  Weston  swears, 
**when  right  by  Mrs.  Detro's  gate,  *  *  •  when  the  hind 
wheel  came  up,  it  chucked  down  into  the  hole  and  Menden- 
hall fell  out.  *  *  *  He  got  up  and  climbed  into  the 
wagon  himself,  and  did  not  appear  to  be  hurt ;  he  said  he 
did  not  think  he  was  hui*t,  but  complained  of  his  head  and 
back  of  his  neck ;  there  was  no  load  on  the  wagon." 
,  It  appeared  that,  about  two  weeks  after  this  fall,  on  the 
name  road,  but  at  a  place  further  south,  and  further  from 
the  city,  the  appellee,  while  coming  to  town  with  a  load  of 
wood  in  his  own  wagon,  fell  from  it,  and  was  then  badly 
hurt  by  the  wagon  and  wood  falling  upon  him. 

David  Mendenhall,  son  of  the  appellee,  testified:     **In 
about  a  couple  of  weeks  after  father  got  hurt  the  first  time, 
he  was  coming  to  town  with  a  load  of  wood,  when  the  wagon 
was  upset  and  the  wood  was  thrown  over  on  him  ;  this  time 
he  was  badly  hurt ;  he  was  badly  hurt  at  the  second  fall,  at 
a  place  further  south  than  where  he  was  hurt  the  first  time." 
If  both  these  injuries  were  received  within  the  city  limits, 
the  appellant  had  distinct  causes  of  action  for  them,  and,  in 
a  suit  upon  one,  ought  not  to  recover  for  the  other.     The 
(complaint  states  the  cause  of  action  as  arising  on  the  second 
injuty,  but  the  evidence  was  confined  to  the  first.     The 
whole  effort  was  to  show  that  the  road  opposite  Mre.  De- 
tro's gate  was  within  the  limits  of  the  city.     The  otiier  in- 
jury was  further  south,  but  its  precise  place,  in  reference  to 
the  city  limits,  was  not  shown. 
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The  plaintiff  having  stated  his  case  in  the  complaint  as 
follows:  *'The  plaintiff  was  thrown  from  his  wagon,  with 
great  force  and  violence,  into  the  gutter  on  the  side  of  the 
road,  and  the  wagon,  being  then  and  there  loaded  with  cord- 
wood,  fell  upon  the  said  plaintiff,  and  crushed,  bruised  and 
lacerated  him,"  etc.,  his  proofs  ought  to  be  confined  to  that- 
case,  and,  if  he  proves  a  diffei-ent  case,  he  ought  to  fail' 
McAroy  v,  WHght,  25  Ind.  22. 

We  think  this  case  is  not  within  the  provisions  of  sections 
94  and  95  of  the  practice  act,  but  is  governed  by  section  96 
of  that  act,  the  allegations  of  the  claim  being  unproved  "in 
their  general  scope  and  meaning."  See  Boardman  v.  Griffin^ 
52  Ind.  101.  The  verdict  was  not  susUiined  by  sufficient  ev- 
idence ;  there  was  a  failure  of  proof ;  there  was  error, 
therefore,  in  overrulins:  the  motion  for  a  new  trial. 

So  much  of  the  second  reason  alleojed  for  a  new  trial  as 
concerns  the  alleged  admission  of  improper  testimony  by  the 
appellee,  need  not  be  considered,  because  the  testimony  thus 
alleofcd  to  have  been  admitted  is  not  in  the  record. 

As  to  so  much  of  the  second  reason  alleged  for  a  new  trial 
as  concerns  the  admission  of  alleged  improper  testimony  by 
John  Roche,  we  think  there  was  no  error  in  that  resjMJCt. 
Where  a  certain  line  was  actually  run,  and  whether  it  in- 
cluded Mrs.  Detro's  house  and  land,  are  questions  which 
may  be  properly  answered  by  any  one  who  knows  the  facts. 

As  to  so  much  of  the  second  reason  tor  a  new  trial  a:* 
claims  eiTor  in  admitting?  the  resolution  and  recoixis  of  the 
common  council,  we  find  no  error  in  that  ruling.  It  was 
competent  to  put  these  matters  in  evidence  as  links  in  the 
chain  of  proof  tending  to  show  that  the  place  in  controversy 
had  been  brought  within  the  city  limits. 

As  to  so  much  of  the  second  reason  for  a  new  trial  as  al- 
leges error  in  permitting  A.  W.  DeLong  to  testify  that  Messis. 
Buchanan  and  Bryant  told  him  that  the  gravel  road  company 
could  not  commence  at  Mrs.  Pm-viance's  corner^  we  think 
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that  testimony  was  immaterial  and  irrelevant ;  but  such  an 
error  alone  would  not  warrant  the  reversal  of  the  judgment. 
The  testimony  amounted  to  nothing,  and  the  error  was  a 
harmless  one. 

The  judgment  ought  to  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellee,  and  this  cause 
is  remanded  for  a  new  trial. 
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Judgment. — Foreclosure  of  Mortgage. — Divisibility  of  Premises, — Erroneous 
Judgment.  —  Correction  of^  on  Motion  at  Subsequent  Term,  —  Appeal, — 
Where,  in  a  suit  to  foreclose  a  mortgage,  the  couit  rendered  judgment 
showing  that  there  were  instalments  of  the  mortgage  debt  yet  to  be- 
come due.  but  failed  to  find  whether  ornot  the  mortgaged  property  was 
susceptible  of  division,  the  court  could  correct  such  omission,  on  mo- 
tion, at  a  subsequent  term.  But  the  court  could  not,  upon  such  motion, 
review  its  former  finding  and  judgment  as  to  any  question  of  fact  de- 
cided.   Relief  from  such  error  could  only  be  had  by  appeal. 

Same. — Neio  Trial. — After  the  term  at  which  a  judgment  is  rendered,  a 
new  trial  can  be  had  only  on.  complaint,  and  for  causes  discovered 
after  the  term. 

Bill  of  IRxceftiovs,— Amendment  in  Court  Below,  ^Where  a  bill  of 
exceptions  is  prepared  and  filed  in  vacation  by  the  appellant,  the  adverse 
party  may  move,  in  the  trial  court,  for  the  correction  of  omissions  and 
inaccuracies  in  the  bill  by  proper  amendment. 

Prom  the  Ohio  Circuit  Court. 

«7.  B.  Coles ^  for  appellants. 

ui..  (7.  Downey  and  i/.  S.  Downey^  for  appellee. 

Newcomb,  C. — ^This  was,  originally,  an  action  to  foreclose 

a  mortgage  on  real  estate,  given  by  the  appellants  to  one 

Z>aniel  Dorrell,  who  assigned  the  same,  with  the  mortgage 
Vol.  73.— 30 
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notes,  to  the  appellee.  The  notes  were  eleven  in  number, 
running  from  one  to  eleven  years,  and  but  one  of  them  was 
due.  They  were  given  for  the  purchase-money  of  the  land 
mortgaged.  At  the  time  of  the  sale  and  conveyance  of  the 
laud  to'  Milton  Hannah,  there  were  two  mortgages  upon  it, 
one  to  the  State  of  Indiana,  for  the  benefit  of  the  school 
fund,  which  figures  in  the  subsequent  proceedings  as  'Hhe 
school  fund  mortgage."  This  incumbrance  amounted  to  $400. 
The  other  mortgage  was  owing  to  Mary  Scranton,  who  was 
made  a  defendant  in  the  action,  and,  on  h^  cross  complaint, 
her  mortgage  was  foreclosed. 

Hannah  and  wife  filed  a  cross  complaint,  in  which  they 
alleged  that  Daniel  Dorrell  conveyed  the  lands  in  question 
to  Milton  Hannah,  the  maker  of  the  notes,  with  full  cove- 
nants of  warranty,  and  agreed  and  promised  to  i>ay  oflf  the 
incumbrances  thereon.  Also,  that  when  Daniel  Dorrell  as- 
signed the  notes  to  the  plaintiff,  the  latter  promised  him,  in 
writing,  to  pay  said  incumbrances  ;  that  the  $400  mortgage 
to  the  State  was  due  ;  that  Mary  Scraiiton  had  filed  her  cross 
complaint,  praying  the  forecloaure  of  her  mortgage,  and  that 
Daniel  Dorrell .  was  insolvent.  Prayer,  that  all  said  incum- 
brances be  taken  into  consideration ;  that,  when  said  lands 
should  be  sold,  the  proceeds  should  be  applied,  fii*st,  to  the 
payment  of  the  mortgage  to  the  State,  secondly,  to  all  other 
liens,  in  the  order  of  their  priority ;  that,  for  the  payment 
of  such  prior  liens,  Milton  Hannah  might  receive  a  credit 
and  set-off  against  his  note  and  mortgage ;  that  the  notes 
fii'st  maturing,  to  the  amount  of  said  payments,  be  declared 
l^aid  and  satisfied,  and  that  he  be  relieved  from  further  pa}'- 
ment  until  the  remainder,  or  a  part  of  his  subsequent  notes, 
f^hould  become  due.  A  copy  of  the  agreement  between  Wil- 
liam and  Daniel  Dorrell  was  filed  with  the  cross  complaint. 
It  provided  that  William  should  pay  the  Scranton  mortgage, 
suid  some  other  incumbrances,  but  was  silent  as  to  the  school 
fund  mortgage. 
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After  unsuccessfully  demurring  to  this  cross  complaint, 
the  appellee  answered  it  by  a  general  denial.  The  issues 
Avere  submitted  to  the  court  for  trial.  There  was  a  finding: 
for  the  plaintiff,  showing  that  there  was  then  due  on  the 
notes  and  mortgage  of  Milton  Hannah  $223,  and  that  further 
sums  would  become  due  en  the  first  day  of  March  of  each  year, 
to  and  including  the  year  1887.  The  court  also  found  that 
the  mortgage  of  Mary  Scranton  was  a  prior  lien,  amounting 
to  $643.33 ;  that  the  $400  school  fund  mortgage  was  also  a 
lien  on  the  mortgaged  premises,  which  incumbrances  the 
plaintiff,  as  assignee  of  Daniel  Dorrell,  was,  *'by  his  agree- 
ment introduced  in  evidence,  to  assume  and  pay." 

The  portion  of  the  decree  defining  the  rights  and  obliga- 
tions of  the  paities,  touching  said  incumbrances,  was  as  fol- 
lows :  **It  is  therefore  ordered  and  adjudged  by  the  court, 
that,  if  the  plaintiff,  William  Dorrell,  shall  pay  and  discharge 
said  liens,  according  to  the  terms  of  said  agreement,  then  he 
shall  have  his  order  of  sale  against  said  lands  for  the  several 
amounts  heretofore  found  in  his  favor,  as  each  shall  become. 
due ;  but  if  said  plaintiff,  Dori'ell,  shall  fail  to  j)ay  and  remove 
said  incumbrances,  then,  if  the  defendant  Hannah  shall  pay 
the  same,  or  if  the  lands  shall  be  holden  therefor,  the  said 
amounts  are  declared  a  credit  on  the  notes  and  mortgage, 
«ued  on  by  said  plaintiff,  Dorrell,  in  favor  of  said  Hannah, 
and  said  plaintiff,  Dorrell,  shall  not  have  his  execution  or  or- 
der of  sale  herein  until  said  liens  shall  be  paid  off  by  him, 
or  until  a  sufficient  number  of  the  notes  of  said  Hannah  shall 
have  matured  to  equal  the  said  sum  of  six  hundred  and  forty- 
eight  and  -^nV  dollars,  due  said  Mary  Scranton,  and  said  sum 
of  four  hundred  dollars,  due  the  State  of  Indiana,  with  the 
interest  thereon  to  the  time  of  their  satisfaction." 

The  decree  was  silent  as  to  the  divisibility  or  non-divisi- 
bility of  the  mortgaged  premises. 

There  was  no  motion  for  a  new  trial,  no  objection  by 
■either  party  to  the  decree,  nor  any  motion  to  modify  it. 
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At  the  next  succeeding  term  of  the  court,  the  plaintiff  pi-e- 
sented  a  written  motion,  stating,  among  other  things,  that 
the  court  in  its  decree  omitted  to  find  and  enter  of  record 
whether  the  mortgaged  premises  were  or  were  not  suscepti- 
ble of  division;  and  that  the  court,  '*by  inadvertence  and 
mistake,"  ordered  that  the  $400  moilgage  to  the  school  fund 
should  be  deducted  from  the  amount  due  the  plaintiff  on 
the  notes  held  by  him,  when  in  fact  said  Hannah,  by  his 
contract  in  the  purchase  of  said  lands,  agreed  to  pay  the 
same,  in  addition  to  the  notes  held  by  plaintiff.  The  prayer 
of  the  motion  was  that  the  omission  named  be  supplied ;  that 
the  plaintiff  might  receive  the  whole  amount  due  him,  with- 
out any  deduction  on  account  of  the  mortgage  to  the  school 
fund,  and  that  the  decree  be  so  modified  that  it  could  be 
collected  and  enforced  by  plaintiff.  The  original  defendants 
appeared  to  the  motion,  and  Milton  Hannah  moved  to  strike 
out  so  much  of  plaintiff's  motion  as  applied  to  the  previous 
finding  of  the  court  touching  the  school  fund  mortgage. 
This  motion  was  overruled,  and  he  excepted. 

The  court  then  heard  oral  evidence  as  to  the  divisibilitv 
of  the  land,  and  also  concerning  the  contract  between  Daniel 
Dorrell  and  Hannah,  at  the  time  the  latter  purchased  the 
land,  to  the  effect  that  Hannah  was  to  pay  the  school  fund 
mortgage,  and  that  the  amount  thereof  was  deducted  from 
the  purchase-money. 

To  the  introduction  of  the  evidence  relative  to  said  con- 
tract the  defendants  objected,  on  the  ground  that  that  issue 
had  been  tried  and  determined  ^t  the  previous  temi,  and 
that  judgment  had  been  rendered  in  accordance  with  the 
finding.  This  objection  was  overruled  and  the  defendants 
excepted. 

The  court  then  found  and  adjudged  that  the  mortgsiged 
premises  could  not  be  sold  in  parcels  without  injury  to  the 
interests  of  the  parties,  and  modified  its  former  decree  as 
prayed  for  in  the  plaintiff's  motion. 
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Was  it  competent  for  the  court  on  motion  to  so  change  its 
judgment  rendered  at  a  former  term  ?  The  power  of  courts 
to  amend  their  records  at  a  term  subsequent  was  discussed 
and  settled  in  Makepeace  v.  LukenSj  27  Ind.  435,  and  in 
Viand  V.  Cartel^  34  Ind.  344;  ^Miller  v.  Royce^  60  Ind. 
189 ;  Schoonover  v.  Reed^  65  Ind.  313 ;  Reily  v.  Burton^ 
71  Ind.  118.  The  rule  announced  in  these  cases,  and  in  the 
authorities  on  which  it  is  based,  is  thus  stated  in  Uland  v. 
Carter:  *' Amendments  are  allowed  only  when  the  case  is 
within  the  reach  of  some  statute,  or  where  there  is  something 
to  amend  by,  that  is,  where  there  is  some  memorial  paper,  or 
other  minute  of  the  transaction  in  the  case,  from  which  what 
actually  took  place  in  the  prior  proceeding  can  be  clearly 
ascertained  and  known."  The  court  below  was  clearly 
authorized  by  statute  to  entertain  the  motion  and  hear  evi- 
dence as  to  the  divisibility  of  the  land  mortgaged.  The  prior 
judgment  showed  that  there  were  instalments  of  the  mort- 
gage debt  thereafter  to  become  due.  In  such  cases  section 
(538  of  the  code  requires  the  court,  '*after  final  judgment," 
ito  **ascertain  whether  the  property  can  be  sold  in  parcels," 
»etc.  This  duty  was  omitted  at  the  term  at  which  judg- 
ment was  rendered.  Perhaps,  under  this  section,  the  court 
•f'ould  properly  have  inquired  into  and  determined  that  ques- 
tion at  a  subsequent  term ;  but,  however  that  may  be,  it 
undoubtedly  had  such  power  under  section  99,  which  requires 
courts  to  supply  an  omission  in  any  proceedings,  on  com- 
plaint or  motion  filed  within  two  years. 

But  we  think  the  court  below  erred  in  its  action  on  the 
other  branch  of  the  niotion.  A  case  was  not  shown  of  an 
erroneous  entiy  of  what  the  court  in  fact  found  and  adjudged 
at  a  previous  term,  but  the  motion  sought  to  correct  an 
^'inadvertence  and  mistake"  of  the  court  in  finding  a  fact 
^^ainst  the  evidence  in  the  case.  In  this  respect  the  motion 
^vas  made  to  perform  the  oflBce  of  a  writ  of  error.  The 
argument  of  the  appellee  in  support  of  this  proceeding  is> 
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that  it  was  shown  by  the  decree  that  the  finding  and  judg- 
ment that  the  school  fund  mortgage  ought  to  be  charged,  ia 
the  first  instance,  upon  the  land,  rather  than  upon  Hannah^ 
was  based  upon  the  agreement  between  William  and  Daniel 
Dorrell,  filed  with  Hannah's  cross  complaint,  and  that  the 
agreement  did  not  so  provide.  If  this  be  granted  it  still 
follows  that  the  motion  called  upon  the  court  to  review  it& 
former  finding  and  judgment  upon  the  evidence  adduced  at 
the  hearing,  and  to  re-examine  the  question  whether  the 
school  fund  mortgage,  as  between  the  parties  litigant,  should 
have  precedence  over  the  plaintiff's  mortgage.  And  the 
court,  instead  of  proceeding  to  review  its  former  action 
by  the  record  it  had  made,  heard  oral  evidence  as  to  the 
terms  of  the  original  contract  between  Hannah  and  Daniel 
Dorrell.  I*i  this  way  the  motion  was  made  to  i^erform  the 
function  of  a  motion  for  a  new  trial,  and  that  as  to  a  part 
only  of  the  cause. 

It  is  urged,  however,  that  the  oral  evidence  was  harmless, 
because  the  decree  itself  disclosed  that  it  was  founded  on  a 
misconception  of  the  contract  pleaded  in  Hannah's  cross 
complaint.  But  we  can  not  say  that  the  evidence  so  heard 
on  the  motion  did  not  influence  the  court  to  change  its 
decree.  Before  hearing  this  evidence  it  had  decided  one 
way,  and  after  heaiing  it  a  different  decision  was  rendered. 
We  may  remark  further  that  the  contract  so  pleaded  is  not 
identified  as  the  contract  referred  to  in  the  decree.  That 
speaks  of  an  agreement  ** introduced  in  evidence,"  but  does 
not  I'efer  to  it  as  the  contract  set  out  in  the  cross  complaint. 
Besides,  the  evidence  on  which  the  original  judgment  was 
founded  was  not  properly  a  part  of  the  record,  and  it  is 
doubtful  whether  it  should  be  considered.  Davis  v.  JPrank- 
Uriy  25  Ind.  407. 

After  the  term  at  which  judgment  is  rendered,  a  new  trial 
can  be  had  only  on  a  complaint,  and  for  causes  discovered 
after  the  term.    2  R.  S.  1876,  p.  183.   The  motion  we  have 
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considered,  and  the  action  of  the  court  thereon,  can  not  be 

• 

sustained  by  section  99  of  the  code,  as  that  provides  only 
for  relief  from  a  judgment  taken  against  the  party  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect.  It 
does  not  cover  the  case  of  a  mistaken  decision  by  the  court. 
For  errors  of  the  court  the  law  has  provided  other  remedies. 
The  motion  does  not  disclose  a  case  of  mistake,  surprise,  or 
excusable  neglect  on  the  part  of  the  plaintiff  below.  He 
made  no  objection  to  the  decree  when  it  was  rendered,  and 
he  had  failed  to  show  that  eveiy  fact  in  the  case,  as  presented 
by  his  subsequent  motion,  was  not  known  to  him  at  the  time 
the  cause  was  first  heard  and  judgment  rendered. 

The  bill  of  exceptions,  as  originally  certified  to  this  court, 
did  not  show  that  the  court  heard  any  evidence  on  the  ques- 
tion of  the  divisibility  of  the  mortgaged  premises.  After 
the  appeal  a  motion  was  made  in  the  court  below  by  the  ap- 
pellee to  amend  the  bill  of  exceptions  in  that  particular.  It 
was  so  amended,  and  on  certioraH  was  certified,  as  amended, 
to  this  court.  The  appellant  has  assigned  error  on  this  rul- 
ings having  excepted  to  the  action  of  the  circuit  court  in 
ordering  the  amendment. 

The  original  bill  of  exceptions  was  prepared  by  counsel 
for  the  appellant,  and  was  filed  in  vacation  under  an  order 
giving  sixty  days  time  for  that  pui'pose.  In  such  a  case,  we 
think,  the  adverse  party  may  afterward  move  for  the  correc- 
tion of  omissions  or  inaccuracies  in  the  bill,  so  that  it  may 
speak  the  truth  as  to  what  took  place  on  the  trial. 

If  the  motion  to  amend  had  been  made  by  the  party  who 
prepared  and  caused  the  bill  to  be  signed  in  the  first  instance, 
a  different  question  would  be  presented. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  supplemental  order  and  judgment  of  the 
Ohio  Circuit  Court,  made  at  its  April  term,  A.  D.  1878,  so 
far  as  it  determined  that  the  lands  named  in  its  former  judg- 
ment could  not  be  sold  in  parcels  without  injury  to  the  in- 
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terests  of  the  parties,  is  affirmed.  And  the  residue  of  said 
su[)plemental  order  and  judgment  is  reversed ;  and  this  cause 
is  remanded  to  said  circuit  court,  with  instructions  to  over- 
rule the  motion  of  the  plaintiff  below  to  modify  the  judg- 
ment and  decree  rendei'ed  in  said  cause  at  the  January  term 
of  said  court,  A.  D.  1878,  except  so  much  thereof  as  sets 
up  the  omission  of  said  court  to  ascertain  and  detemiine, 
at  said  January  term,  whether  the  lands  described  in  said 
judgment  and  decree  could  be  sold  in  parcels  without  injury 
to  the  interests  of  the  parties ;  and  it  is  further  ordered  that 
the  appellant  pay  one-half  the  costs  in  the  court  below  and  in 
this  court,  and  that  the  appellee  pay  the  residue  of  said  costs. 


»•» 
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PBAOTICE. —  When  Interrogatories  may  be  Filed, — Harmless  Error. ^li  is 
not  necessary  that  interrogatories  be  tiled  at  the  time  of  filing  any  spe- 
cific pleading.  They  may  be  filed  at  any  time  before  the  issues  in  the 
case  are  closed.  The  error,  if  any.  in  compelling  a  party  to  answer  in- 
164  348  terrogatorles  is  haimless,  where  such  inten'ogatories  are  not  offered 

in  evidence. 

Fraudulent  Covyey JLSCE.^Complaint,— Value  of  Property, —k  com- 
plaint to  set  aside  a  fraudulent  conveyance  of  real  estate  is  not  insuf* 
ficient  for  failure  to  aver  the  value  of  such  real  estate,  but  such  com- 
plaint must  show  that  the  defendants  had  no  property  subject  to  ex- 
ecution at  the  time  the  action  was  commenced. 

Same. — Evidence, — Husbawl  and  Wife. — Conspiracy  to  Defnxnd  Creditors,-- 
Declarations  of  Husband, — Where  a  husband  and  wife  act  in  concert  to 
defraud  the  creditors  of  tlie  husband,  the  declarations  of  the  latter, 
made  before  the  common  purpose  was  accomplished,  are  admissible 
in  evidence  against  botli. 

Same. — Statements  of  Wife  to  Assessor  as  to  Her  Property, — In  such  c«e 
the  sworn  statements  of  the  wife  to  the  assessor,  as  to  her  separate 
propeity,  are  properly  admissible  in  evidence,  as  showing  her  ability 
or  inability  to  pay  for  the  real  estate  conveyed  to  her. 
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Same. — In  such  case,  the  existence  of  a  confidential  relationship  be- 
tween the  grantor  and  grantee,  and  the  pendency  of  an  action  against 
the  former,  are  proper  circumstances  for  the  jury  to  consider  as  indi- 
cations of  fraud. 

Same. — ConMeraUon. — The  rule,  that  where  the  grantee  has  paid  a  valu- 
able consideration  for  the  conveyance,  it  can  not  be  adjudged  fraudu- 
lent, unless  the  grantee  had  notice  of  the  fraudulent  intent  of  the  grantor, 
does  not  apply  to  cases  where  no  consideration  was  paid. 

«9a1[E. — Instruction. — Outstanding  Title, — An  instruction  in  such  case,  that 
the  lands  claimed  by  the  husband  could  not  be  subjected  to  the  pay- 
ment of  his  debts,  where  the  wife  had  purchased  an  outstanding  title, 
whether  such  title  was  paramount  or  not,  was  rightly  refused. 

tJAME. — Under  section  456  of  the  code,  property  fraudulently  conveyed 
by  a  debtor  may  be  sold  ^vithout  appraisement. 

Instructions. — It  is  not  error  for  the  court  to  refuse  instructions  which 
are  correct  as  abstract  propositions  of  law,  but  in*elevant  to  the  case 
made  by  the  evidence ;  nor  is  it  error  to  refuse  instructions,  where  the 
court  ha.s  fully  covered  the  points  in  its  own  instructions. 

From  the  Carroll  Circuit  Court, 

B.  B.  Daily y  for  appellants. 

C.  R.  Pollard,  for  appellee. 

Elliott,  J. — ^The  appellee  sought  to  have  a  conveyance 
of  real  estate,  made  to  the  appellant  Rebecca  Sherman,  set 
aside  as  fraudulent,  and  obtained  a  decree  settins:  it  aside. 
Appellants  unsuccessfully  demurred  to  the  amended  com- 
•  plaint  of  appellee,  and  here  present  the  question  of  the  cor- 
rectness of  the  ruling  upon  the  demuiTer.     It  is  contended 
that  the  complaint  is  insufficient  because  it  does  not  allege 
the  value  of  the  real  estate  charged  to  have  been  conveyed. 
Allegations  of  value    are  yery  seldom  material,    and  we 
do  not  think  they  are  so  in  the  present  instance.    We  do  not 
feel  authorized  to  reverse  the  case  upon  the  ground  that  the 
complaint  does  not  state  the  value  of  the  property,  for  the 
omission  is  one  which  can  not  possibly  do  the  appellants  any 
injury,  and  which  does  not  affect  the  substantial  merits  of 
the  controversy. 

It  is  urged  that  the  complaint  is  insufficient  because  it  does 
not  aver  that  the  appellants  had  no  property  subject  to  ex- 
ecution at  the  time  the  action  was  instituted,  and  we  are 
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referred  to  the  case  of  B}'uJc€r  v.  Kelsey^  72  Ind.  51. 
We  believe  the  doctrine  of  that  case  to  be  right,  aud 
that  the  plaintiff  in  a  suit  to  set  aside  a  fraudulent  convey- 
ance of  lands  must  show  that  the  defendants  had  no  proi)erty 
subject  to  execution  at  the  time  of  the  commencement  of  the 
action,  but  the  appellants  can  not  receive  any  aid  from  that 
doctrine,  because  the  complaint  in  this  case  does  show  that 
the  grantor  in  the  alleged  fraudulent  conveyance  had  no 
property  subject  to  execution  at  the  time  the  action  was  com- 
menced. The  allegations  of  the  complaint  under  mention 
are  more  full  and  direct  than  were  those  in  the  complaint 
in  Bimker  v.  Kelsey^  supra.  It  is  not  only  shown  that  an 
execution  was  issued  and  return  of  nulla  bona  made,  but  it 
is  also  alleged  that  the  gi*antor  did  not  have  property  subject 
to  execution,  either  at  the  time  the  conveyance  was  made  or 
the  action  brought,  out  of  which  the  appellee's  claim  could  be 
made.  Enough  is  aven*ed  to  show  that  an  ordinary  legal 
remedy  would  not  afford  adequate  relief,  and  that  appellee* 
have  a  right  to  subject  the  land  alleged  to  have  been  fraud- 
ulently conveyed  to  seizure  and  sale  upon  execution. 

Appellants  complain  of  the  action  of  the  court  in  compel- 
ling the  appellant  Mervin  Sherman  to  answer  interrogatories 
propounded  to  him  by  the  appellees.  The  argument  upon 
this  point  is  that  the  interrogatories  were  not  filed  with  a 
pleading  affecting  said  appellant ;  that  they  were,  therefore, 
improperly  filed,  and  the  appellant  ought  not  to  have  been 
compelled  to  answer  them .  The  code  does  not  mean  to  restrict 
the  right  to  file  interrogatories  to  the  time  of  filing  any  si)e- 
clfic  pleading,  but  means  that  they  may  be  filed  at  any  time 
before  the  issues  are  closed,  or  the  right  to  file  pleading* 
has  terminated. 

It  is  insisted  that  the  court  erred  in  compelling  Mervin 
Sherman  to  answer  inteiTogatories  because  he  was  not  a  corn- 
petent  witness,  as  his  wife  is  a  party  to  the  action.  The 
assumption  upon  which  this  argument  is  based  is  unwar- 
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ranted  ;  but,  if  it  were  a  just  one,  no  harm  was  done,  because- 
the  inteiTogatories  were  not  offei-ed  in  evidence.  Judgihenta 
are  never  reversed  because  of  harmless  errors. 

The  ruling  denying  the  appellants  a  new  trial  brings  be- 
fore us  questions  upon  rulings  admitting  evidence,  giving 
and  Infusing  instructions,  and  the  sufficiency  of  the  evidence 
to  support  the  verdict.  The  court,  over  the  objection  of  aj)- 
l^ellants,  pei*mitted  witnesses  to  testify  as  to  declarations, 
made  by  Mervin  Sherman.  These  declarations  were  admis-- 
sible  against  the  party  by  whom  they  were  made,  and  upon 
that  ground,  if  upon  no  other,  were  entitled  to  admission » 
If  ap))ellants  were  acting  in  conceit  in  an  attempt  to  defraud 
the  ci'editors  of  one  of  them,  then  the  declarations  of  one,, 
made  before  the  common  purpose  was  accomplished,  would 
be  admissible  against  all.  There  was  enough  evidence  tendr 
ing  to  prove  a  collusive  attempt  and  design  to  defraud  th& 
creditors  of  Mervin  Sherman,  to  justify  the  admission  of  his- 
declarations  against  all  of  the  appellants. 

Thet*e  was  no  error  in  permitting  the  appellees  to  give  in 
evidence  the  sworn  statements  of  Eebecca  Sherman ,*made  txy 
the  assessor,  wherein  she  gave  a  detailed  statement  of  the^ 
property  owned  by  her  and  subject  to  taxation.  The  state- 
ments were  competent  for  the  purpose  of  showing  the  ability 
of  Mrs.  Sherman  to  purchase  and  pay  for  the  real  estate 
conveyed  to  her.  If,  from  these  sworn  statements,  it  ap- 
peared that  she  had  no  means  with  which  to  buy  property ^ 
the  jury  might  have  inferred  that  the  conveyance  to  her  was. 
a  purely  voluntary  one,  and,  therefore,  fraudulent  as  to 
creditors. 

The  third  instruction  given  by  the  court  is  as  follows : 
** Fraud  is  never  presumed,  but  must  be  clearly  proven.  A 
conveyance  of  property  made  and  received  for  the  purpose- 
of  hindering,  delaying  and  defrauding  creditors,  is  void  a» 
against  creditors.  The  burden  of  proving  such  fraud  rests. 
upon  the  creditor  attacking  it.     But  the  proof  is  seldom  di-^ 
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rect  proof,  but  usually  consists  of  a  chain  of  circumstances 
that  indicate  and  usually  accompany  fraud.  They  are,  first, 
the  parties  sustain  confidential  relations  to  each  other ;  sec- 
ond, concealment  of  the  fact  of  the  transfer  of  title ;  thirf, 
the  vendor  being  at  the  time  of  the  transfer  heavily  indebted 
4Uid  pressed  for  the  payment,  by  suit  or  otherwise ;  fourth, 
the  existence  of  a  recent  prior  contract  whereby  the  grantor 
is  made  to  appear  under  obligations  to  make  the  transfer ; 
fifth,  the  want  of  other  property  or  means  of  the  debtor  suf- 
ficient to  pay  his  debts."  This  instruction  is  awkwardly 
framed,  and  is  somewhat  obscure,  but  is  not  erroneous. 
Appellants'  counsel  insists  that  it  is  erroneous  because  it  tells 
the  jury  that  among  one  of  the  indications  of  fraud  is  that 
of  the  existence  of  a  confidential  relationship  l>etween  the 
grantor  and  grantee,  and,  in  support  of  this  position,  cites 
Tenbrook  v.  Brown^  17  Ind.  410.  That  case  is  not  in  point. 
The  court  does  not  tell  the  jury  that  the  relationship  affords 
a  presumption  of  fraud,  but  simplj'  that  it  is  one  link  in  the 
«hain  of  circumstances  tending  to  establish  fraud.  It  is  also 
urged  that  the  instruction  is  erroneous  because  it  places 
among  the  indications  of  fraud  the  fact  that  there  was  a 
pending  action  at  the  time  the  conveyance  was  made,  and 
counsel  cite  McMahan  v.  Mojinson,  16  Ind.  172 ;  Lotcry 
V.  Howard^  35  Ind.  170.  The  rule,  that  the  pendency  of  an 
action  will  not  defeat  a  conveyance  if  made  in  good  faith,  is 
declared  by  these  cases,  and  we  give  it  our  full  approval ; 
but  that  rule  is  a  vciy  different  one  from  that  upon  which 
counsel  here  insists.  A  conveyance  will  not  be  declared  fraud- 
ulent,  although  made  when  many  actions  are  pending,  if 
made  in  good  faith  ;  nor  will  the  fact  that  actions  are  pend- 
ing be  of  itself  sufficient  to  overthrow  the  conveyance,  but 
the  fact  that  an  action  is  pending  is  always  proper  for  the 
consideration  of  the  juiy,  and  it  is  not  cn'or  to  direct  their 
attention  to  it  as  one  of  the  circumstances  usually  attending 
a  conveyance  made  to  defraud  creditors.     The  instruction 
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does  not  declare  that  the  fact  that  an  action  is  pending  will 
justify  an  inference  of  fraud,  but  simply  that  it  is  one  of  the 
circumstances  usually  accompanying  and  indicating  a  fraud- 
ulent conveyance  of  property. 
The  sixth  instruction  given  by  the  court  is  as  follows  : 
"I  have  indicated  to  you  some  of  the  badges  of  fraud. 
A  badge  qf  fraud  is  a  fact  calculated  to  throw  suspicion 
upon  a  transaction,  and  calling  for  an  exi^lanation.    Its  only 
effect,  in  general,  is  to  require  proof  of  the  circumstances 
coimected  with  the  transfer,  and  of  the  good  faith  of  the 
parties  thereto.     It  is  not  conclusive  of  fraud,  but  simply 
an  inference  drawn  by  experience  from  the  customary  con- 
duct of  men,  and  hence  is  open  to  any  reasonable  and  fair 
explanation."  This  instruction  is  substantially  correct.   The 
couit  does  not  tell  the  jury  that  a  badge  of  fraud  conclusively 
condemns  a  transaction  as  fraudulent,  as  counsel  supposed, 
but  simply  that  it  is  one  of  the  indications  of  fraud.     This 
is  the  true  rule.     Badges  of  fraud  afford  gi'ounds  of  infer- 
ence from  which  the  jury  are  authorized  to  (conclude  that  a 
transaction  surrounded  by  them  is  fraudulent.    The  party 
against  whom  they  are  adduced  is  at  liberty  to  explain  them 
if  he  can,  but  if  sufficient  in  number  and  importance,  and 
not  explained,  they  will  supply  substantial  grounds  for  pro- 
nouncing a  transaction  void  upon  the  ground  of  fraud.    The 
instruction  asserts  nothing  in  conflict  with  the  rule  declared  in 
the  case  of  Jaeger  \,  Kellej/y  52  N.Y.  274.  In  that  case  it  was 
held,  that  it  is  not  enough  to  create  a  suspicion  of  wrong. 
To  invalidate  a  sale,  tangible  facts  must  be  proved,  from 
which   a  legitimate  inference  of  a  fraudulent  intent  can  be 
drawn.     This  is  doubtless  good  law,  and  nothing  said  in 
the  instruction  is  hostile  to  it,  for  it  simply  calls  the  atten- 
tion of  the  jury  to  facts  which  they  may  properly  consider  as 
indicia  of  fraud,  but  it  does  not  attempt  to  declare  that  they 
are  sufficient  to  establish  fraud. 

The  third  and  fourth  instructions  asked  by  the  appellants, 
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and  i-ef used  by  the  court,  assert  that  a  conveyance  is  not  to 
be  deemed  fraudulent  solely  upon  the  ground  that  it  was 
made  without  consideration.  These  instiiictions  assert  an 
.abstract  proposition,  which  would  be  correct  if  applied  to  a 
proper  state  of  facts.  But,  in  this  case,  they  were  rightly 
refused,  if  for  no  other  reason  than  that  they  were  not  rele- 
vant to  the  case  made  by  the  evidence.  There  was  no  error 
in  refusing  them,  because  the  court,  in  its  instructions,  fallj 
:and  explicitly  instructed  the  jury  upon  the  points  covered  by 
these  instructions,  and  in  quite  as  favorable  terms  as  appel- 
Jants  had  any  right  to  ask. 

The  seventh  instruction  asked  by  appellants  asserts,  with- 
out qualification,  that  the  plaintiffs  could  not  recover  unless 
they  proved  that  the  grantee  had  notice  of  the  grantor's 
fraud.  It  was  rightly  refused.  It  is  true,  that,  where  the 
gi-antor  receives  a  valuable  consideration  from  the  grantee, 
the  conveyance  can  not  be  adjudged  fraudulent  unless  it  be 
shown  that  the  grantee  had  notice  of  the  fraudulent  intent 
of  the  grantor,  and,  if  this  instruction  had  asserted  this  prep- 
osition it  would  have  been  correct ;  but  it  goes  much  fuither, 
4ind  declares  that,  in  no  case,  is  a  conveyance  fraudulent  un- 
less the  grantee  participated  in,  or  had  notice  of,  the  grant- 
or's fraudulent  purpose.  The  instruction,  as  asked,  was  en- 
tirely too  broad,  and,  under  the  evidence,  would  have  misled 
the  juiy  had  it  been  given.  If  it  had  qualified  the  general 
proposition  asserted,  by  adding  words  limiting  the  rule  to 
cases  where  some  consideration  had  been  paid,  then  its  re- 
fusal would  have  given  appellants  just  ground  of  complaint. 
The  cases  cited  by  appellants  do  not  apply  to  cases  where 
the  conveyance  is  without  consideration,  but  apply  only  to 
cases  where  some  consideration  moves  from  the  grantee. 

The  eighth  instruction  asked  by  appellants  is  as  follows :  **If 
you  find  from  the  evidence,  that  the  lands  mentioned  in  the 
complaint  were  in  the  possession  of  the  defendant  Mcnnn 
Sherman,  and  held  by  him,  and  that  after  his  man-iage  with 


aL\Y  TERM,  1881.  479 

Sherman  et  aL  v.  Hogland. 

the  defendant  Rebecca,  another  person,  to  wit,  one  Jenkins, 
<'Iainied  to  hold  a  paramount  title  to  the  lands,  it  makes  no 
difference  whether  the  title  of  the  said  Jenkins  was  para- 
mount or  not,  if  the  defendants  Mervin  and  Rebecca  agreed 
to  buy  the  title  so  held  by  said  Jenkins ;  and  should  you  fin(] 
that  said  title  was  purchased  from  said  Jenkins,  and  the  con- 
sideration therefor  paid  for  out  of  the  money  or  sepamte 
estate  of  the  defendant  Rebecca  Sherman,  with  the  under-* 
standing  that  the  title  so  conveyed  by  said  Jenkins  was  to  be 
conveyed  to  her,  and  the  defendant  Mervin  had  the  same 
conveyed  to  himself,  he  would  hold  the  lands  simply  as  a 
trustee  for  the  said  Rebecca,  and  they  would  not  be  subject 
to  the  |>ayment  of  his  debts." 

This  instruction  was.rightly  refused.   It  conveys  the  mean- 
ing that  whether  the  purchase  from  Jenkins  was  in  good  or 
bad  faith,  it  would  give  the  appellant  Rebecca  Sherman  a 
title  as  against  the  creditors  of  the  husband.   This  is  not  the 
law.     If  the  purchase  from  Jenkins  was  merely  colorable, 
and  designed  to  put  title  in  the  name  of  Rebecca  Sherman, 
it  would  not  be  valid  as  against  her  husband's  creditors. 
The  natural  inference  from  the  statement  of  the  instruction, 
that  **it  makes  no  diffei^ence  whether  the  title  of  Jenkins  was 
paramount  or  not,"  is  that  no  matter  what  kind  of  a  title 
Rebecca  Sherman  had  bargained  for,  it  would  supersede  that 
of  her  husband,  and  place  the  title  to  the  land  in  her  beyond 
the  reach  of  the  husband's  creditors.     The  wife  of  a  debtor 
can  not  get  title  to  land  already  owned  by  her  husband,  by 
buying  an  outstanding  claim  which  is  without  substantial 
foundation,  and  thus  prevent  it  from  being  applied  in  pay- 
ment of  her  husband's  debts.     If  Memn  Sherman  had  pre- 
viously owned  the  proi>eii:y,  his  wife  could  not,  by  buying, 
even  though  in  the  utmost  good  faith,  an  outstanding  claim 
which  was  not  valid,  secure  a  title  which  would  be  superior 
to  that  of  her  husband,  or  paramount  to  the  rights  of  credit- 
ors.     But  the  instruction  does  not  even  restrict  the  rule  to 
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cases  where  the  purchase  of  the  outstanding  title  is  made  in 
good  faith,  but  extends  it  to  all  purchases  of  foundationless 
outstanding  claims,  whether  made  in  good  or  bad  faith. 

Two  juries  have  found  against  appellants,  and  this,  of  it- 
self, supplies  to  us  an  almost  conclusive  presumption  that 
the  verdict  is  sustained  by  the  evidence.  Notwithstanding 
this,  we  have  examined  the  evidence  with  care,  and  think  it 
fairly  supports  the  conclusion  reached  by  the  jury.  That 
the  juries  have  examined  and  considered  fully  the  evidence 
given  upon  all  the  material  points,  is  evidenced  by  the  fact 
that  they  have  made  full  answers  to  interrogatories  upon  all 
the  important  elements  of  the  case. 

There  remain  for  consideration  two  questions.  The  first 
arises  upon  the  oven*uling  of  appellants'  motion  for  judg- 
ment on  the  answei^  made  by  the  jury  to  the  interrogatories 
propounded  to  them.  It  is  insisted  that,  as  the  answers 
show  that  Mrs.  Sherman  had  paid  three  hundred  dollars 
for  an  outstanding  title,  the  conveyance  can  not  be  deemed 
fraudulent.  If  this  answer  stood  alone,  it  would  not  create 
such  an  irreconcilable  conflict  with  the  general  verdict  as 
would  warrant  the  overthrow  of  the  latter.  The  answer, 
however,  is  but  one  of  many,  and,  taking  all  the  answers 
together,  the  appellee  would  have  been  entitled  to  judgment 
if  the  general  verdict  had  been  for  the  appellants. 

The  second  of  the  questions  last  referred  to  arises  upon 
the  provision  in  the  decree  directing  that  the  property  should 
be  sold  without  relief  from  appraisement  laws.  Section  -156 
of  the  code  very  decisively  settles  this  question  against  the 
appellants. 

Judgment  aflSrmed. 

Opinion  filed  at  November  term,  1880. 

Petition  for  a  rehearing  overruled  at  May  term,  1881. 
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I  73    48ll 

Practice.— ^ffzccption. — Demurrer. — Supreme  Court. — Where  the  rcoord      ji^LJ^M 
on  i4)peal  fails  to  show  any  exception  to  the  ruling  on  a  demurrer,  ques- 
tions arising  thereon  will  not  he  considered  hy  the  Supreme  Court. 

Payment. — Application  by  Creditor. — A  creditor  has  the  right  to  apply 
a  payment  to  either  a  note  or  hoOk  account  held  by  him  against  a  debt- 
or in  the  absence  of  any  application  by  such  debtor. 

From  the  Grant  Circuit  Court. 

Kersey  and  J.  Brownlee^  for  appellant. 


A.  JSlteky  li.  T.  jSL  John  and  H.  GoUlthaii,  for  appel- 
lees. 

Elliott,  J. — Two  questions  are  discussed  by  appellant's 
counsel.  The  first  question  grows  out  of  the  action  of  the 
courtinoverinilingappellant'sdemurrertothe  third  paragraph 
of  the  reply  of  the  appellees.  The  question  which  counsel 
discuss  is  interesting  and  important,  but  is  not  properly  be- 
fore us.  The  record  does  not  show  any  exception  to  the  rul- 
ing upon  the  demurrer.  The  remaining  question  is  presen- 
ted by  the  ruling  refusing  appellant  a  new  trial.  The  single 
question  which  counsel  argue,  in  considering  the  assignment 
of  eri'or  based  upon  the  overruling  of  the  appellant's  motion 
for  a  new  trial  is,  that  the  appellees  recovered  a  larger  sum 
than  they  were  entitled  to  under  the  evidence.  The  position 
of  appellant  is,  that  credits  ought  to  have  been  applied  upon 
the  note  sued  on  in  the  first  paragraph  of  the  complaint,  and 
not  upon  the  account  for  goods  sold  and  delivered,  upon 
which  the  second  is  based.  We  have  looked  through  the 
evidence  and  find  none  showing  that  the  appellant  made  any 
application  of  the  payments,  and  the  creditor  had,  therefore, 
the  right  to  make  the  application. 

A  long  list  of  figures  is  presented  to  us,  by  counsel,  and  a 

calculation  made  thereon,  showing,  upon  the  theory  assumed 

l>y  counsel,  an  error  in  the  amount  of  recovery  of  something 

jmore   than  seventy  dolhirs ;  but  as  all  the  items  therein 
Vol.  73.— 31 
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Btated  were  fully  before  the  jury,  and  have  been  passed 
upon  both  by  the  jury  and  the  trial  court,  we  can  not  disturb 
the  conclusion  declared  in  the  verdict  and  judgment.  The 
eoiTectness  of  the  claims  of  pajonent  and  of  set-off  asserted 
by  the  appellant  were  determined  against  him  by  the  jury 
who  were  charged  with  the  special  duty  of  truly  finding  the 
facts,  and  whose  means  and  opportunity  of  aniving  at  a  cor- 
rect result  upon  all  issues  of  fact  are  much  superior  to  any 
we  can  possibly  have. 

We  have  confined  our  investigation  to  the  two  questions 
discussed  in  appellant's  brief,  for  the  reason  that  we  deem 
all  others  waived. 

Judgment  affirmed. 


<•» 
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Hendricks  v.  The  State,  ex  rel.  Huff. 

Supreme  Court. — Appeal,— Practice.— Notice  to  Co-Party.— Where  one  ol 
several  defendants  appeals  to  the  Supreme  Court  without  giving 
notice  thereof  to  his  co-defendants,  as  required  by  section  551  of  the 
code,  the  appeal  will  be  dismissed. 

From  the  Grant  Circuit  Court. 

J.  Brmonlee^  H.  Bi^wrdeey  I,  VanDevanter  and  J.  W. 
Lacey^  for  appellant. 

B.  F.Williams,  J.  F.  McDoweU  and  G.  L.  McDowell, 
for  appellee. 

HovK,  C.  J. — In  this  case,  Hiram  K.  Hendricks  alone 
has  appealed  to  this  court  from  a  judgment  rendered  by  the 
court  below  asrainst  him  and  one  Lewis  Foster,  and  in  favor 
of  the  appellee's  relator,  in  a  suit  on  a  guardian's  bond. 
The  record  and  files  of  the  case  show  that  the  appellant. 


MAY  TERM,  1881. 


483 


Murphy  v.  The  Board  of  Commissioners  of  Monroe  County. 

Hendricks,  has  not  served  notice  of  his  appeal  on  his  co- 
-defendant, Foster,  and  filed  the  proof  of  such  service  with 
the  clerk  of  this  court,  in  conformity  with  the  requirements 
*of  section  551  of  the  code,  2  R.  S.  1876,  p.  239.  Upon  the 
ground  of  the  appellant's  failure  to  comply  with  the  express 
provisions  of  the  statute,  in  respect  to  such  notice,  the  ap- 
pellee's relator  has  moved  the  court  to  dismiss  this  appeal. 
For  the  reason  given,  the  motion  must  he  sustained  and  the 
appeal  dismissed  accordingly.  Reeder  v.  Maranda^  55  Ind. 
539 ;  Piei^son  v.  Hart^  64  Ind.  254 ;  and  Hammon  v.  Seoo- 
4on,  69  Ind.  37. 

The  appeal  is  dismissed,  at  the  appellant's  costs. 


No.  7738. 

MuRFHT  t;.  The  Board  of  Ck)MMis8iON£BS  of  MonboeJ 

County. 

IjiQrOR  Law. — License, — Applicant, — Besidence. — Statute  Construed, — Un- 
der section  3  of  the  act  to  regulate  the  sale  of  intoxicating  liquor,  1  R. 
S.  1876,  p.  869.  it  ib  not  necessary  that  an  applicant  for  license  should 
be  a  resident  of  the  ward,  town,  township  or  countj'  in  which  the 
place  where  the  liquor  is  to  be  sold  is  situated. 

"SAidE,— Description  of  Premises, — In  an  application  for  license  to  seU 
liquor,  under  section  3,  supra,  a  description  so  reasonably  full  and  cer- 
tain, of  the  premises  where  it  is  proposed  to  sell,  as  to  point  out  the 
exact  location  thereof,  is  sufficient. 

^AME. — Parties, — Board  of  Commissioners.— In  such  cases,  the  board  of 
coniniissioners  is  not  a  proper  party,  on  appeal  to  the  circuit  court,  but 
■where  the  board  voluntarily  appeared  in  that  court,  and  contested  such 
application,  it  will  not  be  heard  to  move  for  a  dismissal  of  the  appeal, 
in  the  Supreme  Court,  on  that  ground. 

From  the  Monroe  Circuit  Court. 

J.  W,  Buskirk  and  H,  C,  Duncan^  for  appellant. 
W.  C.  L,  Taylor y  for  appellee. 
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Elliott,  J. — The  appellant  applied  to  the  board  of  com- 
missioners of  Monroe  county  for  a  license  to  sell  intoxicat- 
ing liquoi*s.  Charles  Blake  appeared  before  the  commission- 
ers, and,  describing  himself  as  a  remonstrant,  moved  to  dis- 
miss the  application,  assigning,  in  support  of  his  motion : 

1st.  That  the  application  did  not  show  that  the  applicant 
was  an  inhabitant  of  the  ward  in  which  the  place  where  the 
liquor  was  to  be  sold  was  situated  ;  and, 

2d.  That  the  ap|)lication  did  not  describe  the  precise  loca- 
tion of  the  premises  in  which  appellant  proposed  to  retail 
liquor. 

The  board  sustained  this  motion,  and  the  applicant  a^)- 
pealed  to  the  circuit  court.  The  commissioners  renewed  this 
motion  in  the  circuit  court,  and  it  was  again  sustained.  From 
this  ruling  this  appeal  is  taken. 

The  definition  given  the  word  '*  inhabitant"  by  this  court 
in  Ux  parte  Laboyteauxy  65  Ind.  545,  is  directly  in  favor  of 
the  position  here  assumed  by  a])pellant  upon  the  first  ground 
stated  in  Blake's  motion  to  dismiss.  In  that  case  it  was  said : 
*'The  act  says  that  any  male  inhabitant  having  certain  other 
qualifications  may  obtain  a  license  by  certain  proceedings, 
which  it  prescribes.  That  designation  applies  alike,  we  think, 
to  all  the  male  inhabitants  of  the  State  of  the  class,  to  which 
a  license  may  be  granted,  without  reference  to  their  resi- 
dence in  any  particular  place  in  this  State." 

The  second  ground  stated  in  remonstrant's  motion  is  with- 
out foundation.  The  premises  are  described  with  great  par- 
ticularity. It  is  true,  as  Blake's  counsel  assert,  that  the 
statute  does  require  that  a  pailicular  description  shall  be 
given  by  the  applicant,  but  no  more  is  meant  than  a  descrip- 
tion -so  reasonably  full  and  certain  as  to  point  out  the  exact 
location  of  the  premises.  It  is  not  meant  that  there  shall  be 
a  detailed  description  of  the  kind  of  a  house,  or  any  such 
thing  as  that. 

The  board  of  commissioners  here  move  to  dismiss  the  ap- 
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peai,  for  the  reason  that  the  remonstrant,  and  not  the  com- 
missioners, ought  to  have  been  the  appellee.  We  have  no 
doubt  that  the  board  was  not  the  proper  party,  and  had  the 
objection  been  made  in  the  court  below  it  should  have  pre- 
vailed. Where  the  commissioners  do  no  more  than  hear  and 
determine  a  controversy  between  parties,  they  are  not  to  be 
treated  as  themselves  the  litigants.  Jamieson  v.  The  Boards 
etc. ,  of  C0L88  Co.  J  56  Ind.  466 .  In  this  case,  however,  the  com- 
mis8ionei*s  voluntarily  assumed  the  character  of  defendants. 
They  entered  into  the  contest  as  sole  defendants  ;  they  asked, 
upon  affidavit,  and  obtained  a  change  of  judges  ;  they  filed  in 
the  circuit  court,  in  their  own  names,  the  motion  which  re- 
sulted in  the  appellant's  defeat.  Having  appeared  as  the  ad- 
versaries of  the  appellant  in  the  court  below,  and  having  in 
that  character  fought  out  the  contest  successfully  against  the 
appellant,  the  commissioners  ai'e  not  now  in  |t  situation  to 
rightfully  assert  that  they  were  not  the  proper  parties  de- 
fendants. As  they,  by  voluntary  act,  assumed  the  character 
of  defendants,  they  must  retain  it  until  the  judgment  which 
they  obtained  in  that  character  shall  cease  to  be  effective 
against  the  appellant.  It  would  be  gross  injustice  to  permit 
the  commissioners  to  escape  judgment  of  reversal,  after  hav- 
ing so  successfully  waged  the  contest  as  to  utterly  discomfit 
the  appellant,  upon  the  gi'ound  that  they  were  really  not  de- 
fendants, but  had  only  acted  as  original  triors  of  a  contro- 
"versy  between  an  applicant  and  a  remonstrant. 
Judgment  reversed,  at  the  costs  of  appellee. 


No.  7546. 

Kissell  et  al.  v.  Anderson.  |m8_5»4| 

Practice, — Neic  Trial, — Becord. — Premmption, — Supreme  Court. — ^Where 
the  written  motion  and  causes  for  a  new  trial  are  not  set  forth  in  the 
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record,  the  Supreme  Court  will  presume,  on  appeal,  that  such  motion 
was  properly  overruled. 

Same.— Judgment, — Objections  to  the  form  or  substance  of  a  judgment,, 
in  whole  or  in  pait,  can  not  be  made  for  the  first  time  in  the  Supreme 
Court. 

Same.— J\r«to  TWaZ.— That  the  finding  is  not  sustained  by  sufiicient  evi- 
dence, is  a  proper  cause  for  a  new  trial,  and  can  not  be  complained  of 
as  error,  for  the  first  time,  in  the  Supreme  Court. 

Same. — Proceedings  Supplementary  to  Execution, — Trials,  either  of  law  or 
of  fact,  may  be  had  in  proceedings  supplementary  to  execution,  and* 
error  occurring  therein  must  be  saved  and  presented  in  and  by  the  rec- 
ord, on  appeal  to  the  Supreme  Court,  in  the  same  manner  hjb  in  otl^er 
civil  actions. 

From  the  Marion  Superior  Court. 

F,  M,  Finch  and  J.  A,  Finch ^  for  appellants. 
O,  P,  Jacobs y  for  appellee. 

HowK,  C.  J. — This  was  a  proceeding  supplementary  to 
execution,  by  the  appellee,  Hayden  P.  Anderson,  as  the  exe- 
cution plaintiff,  against  the  appellant  Peter  Kissell,  as  the 
execution  defendant,  and  the  appellant  John  Kissell,  and 
divers  other  persons,  who  were  alleged  to  hold  certain  prop- 
erty of,  or  to  be  indebted  to,  the  said  execution  defendant. 
The  proceedings  were  commenced  under,  and  in  conformity 
with,  the  provisions  of  sections  519  and  522  of  the  civil  code. 
Upon  the  hearing  of  the  cause,  at  special  term,  the  court 
found  that  certain  personal  property,  particularly  described, 
claimed  by  the  appellant  John  Kissell  as  his  separate  prop- 
erty, was  not  the  property  of  said  John  Kissell,  hut  was  in 
fact  the  property  of  the  execution  defendant,  Peter  Kissell, 
and  subject  to  the  lien  of  the  appellee's  execution,  then  iu 
the  hands  of  the  sheriff  of  Marion  county ;  and,  upon  this 
finding,  the  comt  ordei-ed  and  adjudged  that  the  appellants, 
Peter  and  John  Kissell  should  forthwith  surrender  the  said 
personal  property  to  the  sheriff,  etc.,  for  levy  and  sale  under 
said  execution. 

On  appeal  to  the  genei*al  term  of  the  court,  the  judgment 
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at  special  term  was  affirmed  ;  and  from  this  judgment  of  af- 
firmance this  appeal  is  now  here  prosecuted. 

By  a  proper  assignment  of  error,  the  appellants  have 
brought  before  this  court  the  errors  assigned  by  them  in  the 
general  term  of  the  court  below,  which  were  as  follows  : 

**1.  The  court  erred  in  refusing  the  defendants  a  new 
trial  herein ; 

"2.  The  court  erred  in  rendering  judgment  for  the  plain- 
tiff for  the  amount  of  property  mentioned  in  the  decree  ; 

"3.  The  couil  erted  in  finding  that  the  corn  and  other 
grain,  potatoes  and  hay,  raised  on  the  farm  by  John  Kissell, 
were  the  property  of  Peter  Kissell  and  subject  to  the  plain- 
tiff's execution." 

The  appellants'  motion  for  a  new  trial  is  not  in  the  tran- 
script of  the  record  on  file  in  this  court,  but  the  clerk  of  the 
court  below  has  certified  that  the  motion  was  **not  on  file." 
The  «*  written  causes,  filed  at  the  time  of  making  the  motion" 
for  a  new  trial,  and  upon  which  the  motion  was  made,  are  a 
necessaiy  part  of  the  record,  and  in  their  absence  we  can 
not  well  say  that  the  trial  court  erred  in  overruling  the- ap- 
pellants' motion  for  a  new  trial  in  the  case  now  before  us. 
In  section  352  of  the  code  it  is  provided  that  a  new  trial  may 
be  granted  for  certain  specified  causes,  some  of  which  causes, 
under  section  355  of  the  code,  **must  be  sustained  by  affi- 
davit showing  their  truth."  When  the  written  motion  and 
causes  for  a  new  trial  are  not  set  forth  m  the  record,  this 
court  can  not  decide  that  the  court  below  erred  in  overruling 
such  motion,  for  it  might  well  be  that  the  motion  had  been 
overruled  for  the  reason  that  the  cause  or  causes  relied  upon 
for  a  new  trial  had  not  been  properly  assigned  therein. 
Every  reasonable  presumption  must  be  entertained  and  al- 
lowed in  support  of  the  court's  decision  in  overruling  the 
motion  for  a  new  trial,  and  as  the  motion  and  the  causes 
assigned  therein,  for  such  new  trial,  are  not  found  in  the 
transcript,  it  is  cei-tain  we  think,  that  the  record  does  not 
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exclude  the  presumption,  that  the  appellants'  motion  was 
correctly  overruled,  for  good  and  sufficient  reasons.  Myers 
V.  Mwyhy,  60  Ind.  282;  Stott  v.  Smith,  70  Ind.  298; 
Bowen  v.  Pollard^  71  Ind.  177.  The  first  alleged  error, 
therefore,  is  not  apparent  in  the  record. 

No  objections  were  made  below,  by  the  appellants  or 
either  of  them,  either  to  the  form  or  substance  of  the  judg- 
ment rendered,  in  whole  or  in  part.  It  is  well  settled  by  the 
decisions  of  this  court,  that  such  objections  can  not  be  made 
for  the  first  time,  in  this  court.  Therefore,  the  second 
error  is  not  well  assigned  and  presents  no  question  for  our 
decision.     Brownlee  v.  Hare,  64  Ind.  311. 

By  the  language  used  in  the  third  alleged  eiTor,  we  sup- 
pose that  the  appellants  intended  to  assign,  that  the  finding 
of  the  court,  as  to  the  articles  of  property  mentioned  in  said 
error,  was  not  sustained  by  sufficient  evidence.  This  would 
have  been  a  proper  cause  for  a  new  trial,  in  a  motion  there- 
for addressed  to  the  trial  court  ;  but  the  record  fails  to  show 
that  it  was  assigned  by  the  appellants  as  a  cause  for  new 
trial,  and  it  cannot  be  complained  of,  as  error,  for  the  first 
time  in  this  court.  This  rule  of  practice  is  well  settled  and 
is,  we  think,  wise  and  just. 

Under  the  early  decisions  of  this  court,  in  regard  to  pro- 
ceedings supplementary  to  execution,  under  section  522  of 
the  code,  it  is  doubtful  if  any  motion  for  a  new  trial  would 
have  been  deemed  necessaiy  to  the  proper  presentation  here 
of  any  erroneous  decision  of  the  trial  court.  But,  in  the  re- 
cent case  of  Tlie  Toledo,  etc.,  R,  W.  Co.  v.  Hoxoes^  68 
Ind.  458,  it  was  decided  by  this  court,  and,  we  think,  cor- 
rectly so,  that,  in. proceedings  supplementary  to  execution, 
under  said  section  522,  against  the  execution  defendant,  and 
either  his  debtor  or  the  custodian  of  his  property,  '*plead- 
ings  may  be  filed  and  issues,  either  of  law  or  of  fact,  may 
be  joined  by  and  between  the  plaintiff  and  the  defendants, 
or  either  of  them,  or  by  and  between  the  defendants,  and 
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such  issues  so  joined  may  be  heard,  tried  and  determined  in 
the  same  manner  as  other  issues  of  law  orfact,  in  other  civil 
actions  or  proceedings."  The  effect  of  this  decision  is  to 
place  proceedings  supplementary  to  executions  substantially 
on  the  same  footing  as  any  other  civil  action ;  and,  there- 
fore, if  any  party  to  such  proceedings  may  wish  to  take  the 
opinion  of  this  court,  in  regard  to  any  supposed  error  of 
the  trial  court  therein,  we  are  of  the  opinion  that  such 
error  must  be  saved  and  presented  in  and  by  the  record,  in 
the  same  manner  as  in  any  other  civil  action.  It  follows  that 
in  the  case  at  bar,  a  motion  for  a  new  trial,  addressed  to  the 
court  below  at  special  term,  was  necessary  to  the  proper 
presentation  of  the  matters  complained  of  as  erroneous 
cither  in  the  general  term  below  or  in  this  court.  McMahan 
V.   Works,  72  Ind.  19. 

We  find  no  error  in  the  judgment. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


No.  7352. 

Clark  v.  Stephenson  et  al. 

^AKtiTiOS.— Objections  to  Report  of  Commissioners.— Xeto  Trial,— Assign- 
ment  of  Error.— Pi^actice.— Supreme  Cowr^— Rulings  on  objections  filed 
to  the  conflrmation  of  the  report  of  ooininlssionei's  appointed  to  parti- 
tion real  estate  can  not  be  presented  to  the  Supreme  Court  by  an  as- 
signmefit  of  en*or  on  the  overrulino^  of  a  motion  for  a  new  trial,  but 
must  be  presented  by  an  assignment  of  error  directly  on  the  ruling.*  o' 
Uic  court  on  sueli  objections,  on  exceptions  to  such  rulings  saved  l»\ 
bill  of  exceptions.    Elliott.  J.,  dissents. 

JSAMB.—Parrfe«.—iff7^-H'o?(?<Ta.— Lien-holders  on  real  estate  are  proper 
parties  in  a  suit  for  partition  thereof. 

From  the  Hamilton  Circuit  Court. 

Jf.  A.  Chipman  and  H.  C,  Ryan,  for  appellant. 
J9.  Moss  and  R.  R.  Stephenson,  for  appellees. 
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Woods,  J. — Appeal  from  a  judgment  in  partition.  The 
appellant  has  assigned  error  upon  the  action  of  the  court  in 
overruling  his  demurrer  to  the  complaint  and  his  motioD 
for  a  new  trial.  The  action  was  by  the  widow  of  the  deceased 
owner  of  the  land,  and  her  share  was  set  off. 

In  reference  to  the  complaint,  the  counsel  for  the  appel- 
lant claim,  **that  the  right  of  the  widow  to  partition  is  against 
the  heirs  alone,  and  not  against  the  creditors  of  the  estate  of 
her  deceased  husband.  Their  right,  if  any,  is  independent 
of  hers,  and  can  not  be  curtailed  or  enlarged  by  her  claims 
or  concessions."  The  appellant  was  a  mortgage  creditor, 
having  a  mortgage,  in  which  the  widow  had  not  joined,  on  a 
part  of  the  lands,  other  parts  being  under  other  mortgages,, 
one  of  which  the  widow  had  joined  in  executing ;  while  in  the 
others  she  had  not  joined.  There  were  also  judgment  credit^ 
ors.  The  estate  was  insolvent.  The  total  of  the  real  Qstate 
exceeded  in  value  $10,000,  but  was  worth  less  than  $20,000. 
The  moilgage  in  which  the  widow  had  joined  amounted  to 
$12,000,  and  was  about  equal  to  the  yalue  of  the  400  acres 
of  land  covered  thereby.  It  was  plainly  proper  that  the  ap* 
pellant  and  other  lien-holdei*sr  should  have  been  made  parties. 
MilUgan  v.  Poole j  35  Ind.  64  ;  Appiegate  v.  Edwards^  45 
Ind.  329. 

In  her  petition  for  the  partition,  the  widow  claimed  only  a 
one-fourth  interest  in  the  whole  real  estate.  Issues  of  fact 
were  formed  upon  the  petition  and  the  answers  of  the  respec- 
tive parties,  which  were  tried  by  the  court.  The  court  made 
a  special  finding  of  the  facts,  and  a  statement  of  legal  conclu- 
sions therefrom,  finding,  among  other  things,  that  the  wid- 
ow's share,  stated  as  one-fourth  of  the  whole,  could  be  set 
off  to  her  advantage,  and  without  injury  to  the  other  inter- 
ests, in  a  certain  designated  part  of  the  lands,  including  the 
portions  covered  by  the  mortgage  of  the  appellant  and  by 
the  other  mortgage  in  whose  execution  the  widow  did  not 
join.     An  interlocutory  order  was  made  dctennining  the  re- 
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spective  rights  and  interests  of  the  parties,  and  appointing^ 
commissioners  to  set  off  the  widow's  share  as  found  and: 
.stated.  Each  party  saved  exceptions  to  the  conclusions  of 
law.  The  commissioners  made  a  report  at  the  next  term  of 
the  court,  the  material  part  of  which  is  in  the  following 
words :  **We  do  hereby  set  off  to  said  petitioner,  in  lieu  of 
her  undivided  one-fourth  interest  as  widow,  the  following 
real  estate,  situate  in  Hamilton  county,  Indiana,  to  wit.- 
Twenty-six  and  two-thirds  (26|)  acres  off  the  west  side  of 
the  west  half  of  the  north-east  quarter  of  section  eighteen 
(18),  township  nineteen  (19),  range  six  (6)  east;  she  *  *' 
to  hold  and  enjoy  said  lands,  which  is  one-third  in  value,  in^ 
severalty,  and  free  from  all  demands  of  the  defendants,. 
Scarce  and  Clark,  against  the  same  by  virtue  of  cei-tain 
mortgages  thereon  held  by  them  and  executed  by  said  dece- 
dent in  his  lifetime.  We  also  set  off  to  her,  in  fee-simi^le,. 
all  that  part  of  the  north-west  quarter  of  said  section  eigh- 
teen," etc.,  (here  follows  the  description  of  a  tract  contain- 
ing fifty  to  sixty  acres,  perhaps).  **A11  of  which  is  respect- 
fully submitted  to  the  court  for  approval." 

The  appellant  filed  objections  to  the  confirmation  of  this 
report  on  the  gi'ound,  substantially,  that  said  commissioners,, 
as  against  him,  had  assigned  and  set  off  to  the  petitioner  one- 
third  of  said  real  estate,  when,  as  against  him  and  the  other 
creditors,  she  is  entitled  to  but  one-fourth  part  of  said  reaJ 
estate,  thereby  depriving  him  of  one-twelfth  of  his  security 
if  the  report  be  approved.  This?  objection  the  court  over- 
ruled, and  rendered  judgment  on  the  report.  The  appellant 
then  filed  a  motion  for  a  new  trial,  of  which  the  followinir 
is  a  copy : 

"LouviNA  Stephenson       ^  g^^^^  ^^^  j^^.^^^^  Hamiltoa 

** John  C.  Stephenson  et  al.  )  County,  ss. : 

**Comes  now  the  defendant,  Haymond  W.  Clark,  and 
moves  the  court  for  a  new  trial  in  the  above  cause,  for  the 
following  causes,  namely: 
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*'l.  That  the  court  erred  in  overruling  the  exceptions  of 
this  defendant  to  the  report  of  the  commissioners  who  made 
partition. 

**2.  That  the  court  erred  in  confirming  the  report  of  the 
(*ommissioners   making  partition  in  said  cause. 

'*3.  That  the  finding  and  judgment  of  the  court  upon  the 
exceptions  of  this  defendant  to  the  report  of  the  commis- 
sioners who  made  partition,  is  not  sustained  by  sufficient  ev- 
idence. 

**4.  That  the  finding  and  judgment  of  the  court  upon  the 
-exceptions  of  this  defendant  to  the  report  of  the  commis- 
sioners who  made  partition,  is  contrary  to  law.  Wherefore 
he  asks  for  a  new  trial. 

"Chipman  &  Ryan,  Attorneys  for  Clark." 

The  report  does  not  show,  as  counsel  for  the  appellant 
•contend,  that  the  commissioners  exceeded  their  authority 
by  setting  off  to  the  widow  one-third  of  the  real  estate, 
while  the  order  was  to  allow  her  only  one-fourth.  As  we 
interpret  it,  the  report  means  merely  that  the  26 J  acres  given 
the  widow  out  of  the  tract  of  land  covered  by  the  mortgages 
of  the  appellant  and  Scarce  constituted  one-third  in  value 
of  that  tract ;  and  these  26§  acres,  together  with  the  other 
parcel  which  was  set  off  to  her,  constituted  the  one-fourth  in 
value  of  the  entire  realty,  the  same  being,  in  the  language 
of  the  report,  **set  off  to  said  petitioner  in  lieu  of  her  un- 
divided one-fourth  interest  as  widow."  The  question  which 
we  are  asked  to  decide,  therefore,  comes  to  this :  The  widow 
being  entitled,  on  account  of  the  value  of  the  property 
exceeding.  $10,000,  to  only  one-fourth,  as  against  creditors, 
but,  having  joined  in  the  execution  of  a  mortgage  to  the 
.amount  of  $12,000,  on  a  part  of  the  realty,  and  as  agsunst 
the  holder  of  that  mortgage  having  no  right  in  that  part  of 
the  estate,  save  a  worthless  right  to  redeem,  and  there  being 
other  parts  of  the  estate  on  which  her  husband  had  given 
mortgages  in  which  she  did  not  join,  can  she  be  allotted,  out 
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of  the  last  named  poilions,  the  one-third  thereof,  in  order  to 
make  up  to  her  in  value  the  one-fourth  of  the  whole  estate^ 
the  total  value  thereof  being  less  than  $20,000,  and,  deduct- 
ing the  amount  of  the  moilgage  which  she  joined  in  exe- 
cuting, being  less  than  $10,000? 

Counsel  for  the  appellee,  however,  insist  that  the  ques- 
tion is  not  in  the  record,  as  there  is  no  assignment  of  error 
except  on  the  overruling  of  the  motion  for  a  new  trial,  and 
that  the  exception  to  the  report  of  the  commissioners  was 
not  a  matter  to  be  presented  by  a  motion  for  a  new  trial. 
We  think  the  point  well  made.  If  it  were  conceded  that  the 
exception  made  to  the  report  of  the  commissioners  was  well 
taken,  and  that  the  report  ought  on  that  account  to  have 
been  set  aside,  still  a  new  trial  would  not  have  been  neces- 
sary. If  the  exception  had  been  sustained,  nothing  more 
would  have  been  necessary  than  an  order  setting  aside  the 
partition  as  reported,  and  requiring  the  commissioners  or 
another  set  of  commissioners,  under  jjroper  and  more  spe- 
cific directions,  to  do  the  work  over. 

The  error  assigned  here  should  have  been  upon  the  refusal 
of  the  court  to  sustain  the  exception  to  the  report,  and  to 
set  the  same  aside.  If  the  appellant  had  been  dissatisfied 
with  the  finding  of  facts  by  the  court,  or  claimed  that  the 
court  erred  in  admitting  or  excluding  evidence,  or  had  been 
aggrieved  at  any  action  of  the  court  in  connection  with  the 
trial,  his  remedy  would  have  been  by  motion  for  a  new  trial, 
as  in  ordinary  cases  ;  but  the  matter  here  complained  of  oc- 
curred after  the  trial  had  been  had,  and  the  correction  of 
the  mistake  or  wrong,  if  any  was  committed  by  the  commis- 
sioners, required  no  new  trial  of  any  issue  in  the  case.  The 
proper  rule  of  practice  is  clearly  indicated  in  Kerii  v.  Ma- 
gtnniss,  55  Ind.  459,  where  it  is  said :  "If  the  appellants  had 
any  objection  to  the  verdict  of  the  jury,  they  should  have 
moved  for  a  new  trial,  and  properly  reserved  their  excep- 
tions.    If  they  had  any  objections  to  the  report  of  the  com- 
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missioners  partitioning  the  land,  they  should  have  shown 
good  cause  againat  it,  and  properly  reserved  their  excep- 
tions." This  practice  was  followed  in  Bandies  v.  Bandies^ 
63  Ind.  93  ;  Gnffij  v.  Unders,  60  Ind.  23. 

It  is  true  that  in  Kern  v.  Maginnissy  supi^a^  and  in  other 
cases  decided  by  this  court,  it  is  said  that  the  report  of  com- 
missioners stands  as  a  verdict  until  set  aside  for  cause  shown. 
In  Lucas  v.  Peters^  45  Ind.  313,  citing  Lacoss  v.  Eeegan^ 
2  Ind.  406,  and  Lake  v.  Jarvetiy  12  Ind.  395,  besides  certain 
xBases  from  4  Edwards  Chancery  and  19  Wendell,  it  is  said: 
**The  report  of  the  commissioners  is  to  be  regarded  in  the 
■light  of  a  verdict  of  a  jury  i-endered  upon  a  trial  at  law ;  and 
it  should  be  disturbed  or  interfered  with  by  the  court  only 
upon  grounds  similar  to  those  on  which  a  verdict  would  be 
•^et  aside,  and  a  new  trial  granted."  But  it  by  no  means 
follows  that  the  objections  to  a  report  must  be  presented  in 
a  motion  for  a  new  trial.  If  it  is  not  manifest  from  the  quo- 
tations made  therefrom,  an  examination  of  these  cases  and 
the  cases  referred  to,  will  demonstrate  that  the  courts  in 
deciding  them  had  under  consideration,  not  the  manner  in 
which  obfections  to  such  reports  should  be  made  and  excep- 
tions saved  to  the  ruling  of  the  court  thereon,  but  the  nature 
jind  grounds  of  the  objections  themselves,  which  should  be 
deemed  sufficient.  If  the  objection  be  to  the  report,  or  to  the 
x^onduct  of  the  commissioners,  the  proper  pmctice  is  to  move  !•• 
set  aside  or  to  vacate  the  report  (  Freeman  Cotenancy  &  Par- 
tition, sec.  525)  ;  and,  if  the  ruling  of  the  court  be  adverse, 
to  save  the  exception  by  a  bill  of  exceptions,  sho^ving  the 
motion,  the  grounds  of  objection,  the  proofs  made,  if  any, 
and  the  action  of  the  court;  and,  in  this  court,  the  error 
should  be  assigned  directly  on  that  action,  just  as  upon  a 
ruling  on  a  demurrer. 

The  motion  for  a  new  trial  is  no  more  fit,  and  no  moT 
necessary,  to  save  such  a  question  than  it  is  to  present  a  rul- 
ing on  a  demurrer,  or  on  a  motion  to  modify  a  judgment,  or 
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to  set  aside  a  default,  or  for  judgment  non  obstante ^  or  the 
like,  and,  being  unnecessary  and  in*elevant,  an  assignment 
of  error  upon  the  ruling  on  that  motion,  made  for  any  such 
puq)oses,  can  not  be  deemed  to  present  any  question  for  de- 
^•ision.  It  may  be  said  that  the  record  shows  plainly  enough 
what  question  the  appellant  endeavored  to  bring  to  this 
eourt,  and  that  the  point  was  made  below  and  passed  on  by 
the  circuit  court.  So,  too,  in  all  the  cases  supposed  above, 
if  the  new  trial  should  be  moved  for  on  account  of  rulings 
on  demurrer,  motions  to  set  aside  default,  or  on  account  of 
any  conceivable  ruling  of  the  court,  and  error  should  be  as- 
signed upon  the  overruling  of  that  motion,  it  would  be  plain 
enough  what  was  intended.  Once  we  adopt  such  a  test  and 
rule  of  practice,  we  shall  be  driven  to  the  position  that  any 
and  all  exceptions,  if  properly  saved  and  assigned  as  causes 
for  a  new  trial,  will  be  considered  and  decided  by  this  court 
if  error  is  assigned  on  the  overruling  of  the  motion  for  a 
new  trial.  It  will  not  do  to  say  that  the  appellant's  motion 
was  miscalled  a  motion  for  a  new  trial,  while,  in  fact,  it  was, 
and  was  intended  to  be,  a  motion  to  vacate  the  report.  It 
begun  by  moving,  and  ended  by  praying,  that  a  new  trial 
be  granted.  It  is  so  named  in  the  clerk's  entry  of  filing,  in 
the  court's  order  overruling  it,  and  in  the  marginal  note  on 
the  transcript. 

The  death  of  the  appellant  having  been  suggested,  the 
judgment  will  be  a£Srmed  as  of  the  date  of  the  submission, 
to  wit,  May  term,  1879. 

Judgment  affirmed,  with  costs. 

Dissenting  Opinion. 

Elliott,  J. — It  is  clear  to  my  mind  that  the  court  below 
erred  in  approving  the  report  of  the  commissioners,  and,  in 
my  judgment,  the  erroneous  ruling  is  presented  for  our  con- 
sideration.    I  do  not  say  that  the  eiTor  is  presented  in  a 
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technically  proper  mode ;  on  the  contraiy,  I  think  the  mo- 
tion is  in  form  faulty,  and  in  name  incorrect.  But  I  do  think 
that  the  erroneous  ruling  is  substantially  presented,  and  that 
we  ought  not  to  deny  appellant  his  right  because  he  has  mis- 
named his  motion  and  improperly  designated  the  relief  sought. 

The  error  is  in  the  name  and  form  only.  The  motion 
^ould  have  been  named  a  motion  to  vacate  the  report  of 
the  commissioners ;  the  relief  asked  should  have  been  an 
oi'der  getting  the  report  aside.  The  reasons  assigned  in  sup- 
port of  the  motion  show  with  the  utmost  certainty  and  clear- 
ness, that  the  only  relief  sought  was  the  vacation  of  the  re- 
port, and  the  grounds  upon  which  the  right  to  that  relief  is 
babied  are  stated  with  precision  and  particularity.  I  am 
unwiUing  to  join  in  holding  that  the  mistake  in  naming  the 
motion  and  in  designating  the  relief  sought  should  result  in 
the  denial  of  a  legal  right. 

It  has  been  decided  over  and  over  again  that  a  right  result 
may  be  reached  by  a  mode  technically  irregular  and  incor- 
rect. Time  and  again  it  has  been  held  that  a  motion  may 
effectually  accomplish  that  which  it  was,  technically  and  prop- 
erly, the  office  of  a  demurrer  to  bring  about.  I  can  not  see 
why  we  may  not  properly  apply  this  doctrine,  which  certainly 
is  in  harmony  with  the  spirit  of  our  code,  to  a  motion  which 
contains  ample  cause  for  the  relief  sought,  and  which  with 
gi'eat  certainty  indicates  the  appropriate  relief. 

It  has  also  been  held  in  very  many  cases,  that  a  ruling 
made  in  the  progress  of  a  cause  must  be  presented  to  the 
court  below  for  review,  and  that  it  can  not  be  assigned  on 
appeal  as  an  independent  error.  The  principle  which  under- 
lies these  cases  is  that  rulings  supposed  to  be  erroneous  must 
be  presented  to  the  trial  court  for  review,  in  order  to  afford 
the  court  an  opportunity  to  correct  its  own  erroneous  rulings. 
To  be  consistent,  we  ought,  it  seems  to  me,  to  hold  that  the 
ruling  upon  the  appellant's  exceptions  should  have  been  pre- 
sented to  the  court  for  review.     This  is  precisely  what  his 
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motion  did.  True,  it  was  wrongly  named,  and  erred  in  the 
relief  prayed,  but  we  ought  not  to  sacrifice  substantial  right 
to  mere  name  and  form.  With  all  deference  to  the  opinions' 
of  my  brethren,  I  can  not  think  that  their  conclusion  can 
be  harmonized  with  the  long  line  of  cases  upon  the  subjects 
to  which  I  have  referred. 

So,  too,  there  are  many  cases  holding  that  an  error  in  the 
prayer  df  a  complaint  or  counter-claim  does  not  affect  tfie 
complainant's  right  to  relief.  I  can  see  no  reason  why  such 
an  error  in  a  motion  should  result  in  a  complete  denial  of 
relief.  As  I  see  it,  the  question  is,  or  ought  to  be,  to  what 
relief  do  the  substantive  statements  in  the  body  of  the 
pleading  or  motion  entitle  the  piirty?  Form,  once  such  a 
potent  factor  in  civil  procedure,  is  now  of  comparatively 
little  importance ;  so  we  must  hold,  or  much  impair  the  lib- 
eral and  beneficial  provisions  of  our  code  of  civil  procedure. 

The  name  given  a  pleading  or  motion  is  of  little  or  no 
importance.  This  court  has  often  decided  that  calling  a 
pleading  an  answer  or  a  counter-claim,  does  not  make  it 
such,  but  that  whether  the  pleading  be  the  one  or  the  other, 
will  be  determined  from  the  material  allegations  therein  con- 
tained.  It  has  been  verv  manv  times  declared  that  the  name 
bestowed  upon  a  thing,  by  statute,  (Joes  not  determine  the 
character  of  the  thing.  The  name  is  of  little  importance 
in  any  case ;  the  statements  and  purpose  always  of  prime 
importance.  Things  are  not  to  be  judged  of  by  their  names, 
but  by  their  essential  and  substantial  qualities. 

The  frame  of  appellant's  motion,  the  substantive  parts  of 
it,  and  the  evident  purpose,  are  so  plain  and  manifest  that 
there  could  not  have  been  the  remotest  possibility  of  mistak- 
ing the  object  sought  to  be  attained,  or  the  relief  which 
ought  to  have  been  granted.  These  are  matters  of  substance, 
and  ought  not  to  be  overborne  by  errors  in  form. 

Entertaining  the  views  expressed,  no  course  is  left  me  but 

that  of  dissenting  from  the  opinion  of  the  majority. 
Vol   73.-32 
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iw  SI        Orowino  Trees.— Plarol  Contract  of  Sale.Sedl  EstaU.—LiceMe.^Con- 
^  '"^^         -  veyance.^Parol  Heservation. — Statute  of  Frauds,- -A  tree  growing  upon 
io2  432  land  constitutes  a  part  thereof,  and  a  parol  contract  for  the  sale  of  such 

II  tree  passes  no  title  thereto  which  can  be  enforced  by  legal  proceed- 
ings. Such  a  contract  may  amount  to  a  license  to  enter  upon  the  land, 
cut  down  and  remove  the  tree,  but  the  license  is  one  which  may  be 
revoked  at  any  time  before  the  tree  is  cut  down;  therefore,  the  resei^ 
vation  by  parol  of  a  growing  tree  by  the  grantor  in  a  conveyance  of  real 
estate,  by  consent  of  the  grantee,  with  the  right  to  enter  thereon  md 
remove  such  tree  after  the  conveyance  is  made,  constitutes  a  mere 
license  on  the  part  of  the  grantee  to  the  grantor  to  enter  upon  the  land 
to  remove  the  tree,  for  the  revocation  of  which  no  action  will  lie. 

From  the  Tipton  Circuit  Court. 

A.  F.  Shirts^  O.  Shirts  B,n&  J.  W.  Robinson,  for  appellant. 
O.  L.  Henry,  for  appellee. 

NiBLAGK,  J. — Action  by  Alfred  Lawson  against  Oliver 
Armstrong,  commenced  before  a  justice  of  the  peace  of 
Madison  county.  An  appeal  was  taken  from  the  justice  to 
the  Madison  Circuit  Court.  By  a  change  of  venue  the  cause 
was  transferred  to  the  court  below,  where,  upon  a  trial, 
there  was  a  finding  and  judgment  for  the  plaintiff  for  ten 
dollars.  ^ 

The  complaint  charged  that,  on  the  12th  day  of  December, 
1874,  the  plaintiff  sold  and  conveyed  to  the  defendant  a 
tract  of  land  for  the  sum  of  three  hundred  and  thirty  dollars, 
and  in  further  consideration  of  a  gi-een  white  oak  tree  grow- 
ing on  the  land,  worth  thirty  dollars,  which  tree  the  plaintiff 
was  to  have  the  privilege  of  afterward  cutting  doAvn  and 
removing ;  that,  after  the  sale  and  conveyance  of  said  tract 
of  land,  the  defendant  refused  to  permit  the  plaintiff  to  cut 
down  and  remove  the  tree,  for  which  damages  were  de- 
manded. 

The  deed,  which  was  read  in  evidence  at  the  trial,  was  n 


MAY  TERM,  1881.  499 


Armstrong  v,  Lawson. 


'Warranty  devd  in  the  statutoiy  form,  purporting  to  be  only 
in  considcnilion  of  the  sum  of  $333.33,  without  reservation 
as  to  anything  growing  upon,  or  connected  with,  the  land 
•oonveycd  hy  it.  The  plaintiff  testified  that  he  sold  the  land 
described  in  the  deed  to  the  defendant  in  the  latter  part  of 
the  year  1874,  in  consideration  of  the  sum  of  $333.00,  and 
►of  a  white  oak  tree,  which  was  at  the  time  growing  upon  the 
land  ;  that  the  bargain  was  closed  the  day  the  deed  was  made, 
-although  the  matter  had  been  talked  over  for  perhaps  a  week 
before  the  terms  were  fully  agreed  upon  ;  that  no  value  was 
"fixed  upon  the  tree  at  the  time,  and  that  no  instrument  in 
writing,  except  the  deed,  passed  between  the  parties  con- 
cerning the  sale  of  the  land,  or  the  reservation  of  the  tree  ; 
thiit,  on  the  31st  day  of  March,  1875,  the  plaintiff,  taking 
with  him  some  hired  men,  went  to  the  land  to  cut  down  and 
remove  the  tree,  but  the  defendant  refused  to  permit  him  to 
•do  so,  saying  that  if  he  had  come  for  the  tree  before  the 
1st  of  March  he  might  have  had  it ;  that  the  defendant  fur- 
ther said  that  the  tree  then  belonged  to  him,  and  that  he 
would  not  then  allow  it  to  be  cut  down  and  removed ;  that 
the  tree  was  worth  twelve  dollars.  There  was  other  evidence 
<joncerning  the  refusal  of  the  defendant  to  permit  the  tree 
to  be  cut  down  and  removed,  but  it  did  not,  in  any  manner, 
•conflict  with  the  testimony  of  the  plaintiff  upon  that  branch 
of  the  case.  « 

The  appellant  argues  that  the  evidence,  a  fair  synopsis  of 
which  is  given  as  above,  did  not  sustain  the  finding  of  the 
court ;  that  the  alleged  contract  concerning  the  tree  was  only 
an  attempted  reservation  of  such  tree  at  the  time  the  land 
was  conveyed,  and  that,  as  the  contract  was  not  in  writing, 
it  was  not  binding  upon  the  parties. 

On  the  other  hand,  the  appellee  maintains  that,  upon  the 
doctrine  of  the  case  of  Heavilon  v.  Heavihn^  29  Ind.  509, 
followed  by  that  of  Harvey  v.  Million^  67  Ind.  90,  the  con- 
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tract  for  the  reservation  of  the  tree,  testified  to  by  the  plain- 
tiff, was  a  valid  and  obligatory  contract  upon  the  appellant. 

It  must,  however,  be  borne  in  mind  that  the  cases  above 
named  have  reference  only  to  the  annual  products  of  the 
soil,  and  not  to  growing  trees  on  the  land ;  to  such  annual 
productions  as  are  the  fruit  of  industry,  and  not  to  such 
things  as  have  a  perennial  and  permanent  growth  upon  the 
soil.  The  case  of  Pea  v.  Pea,  35  Ind.  387,  also  cited 'by 
the  appellee,  has  reference  to  fixtures  located,  and  not  to 
permanent  structures  erected,  upon  land. 

In  the  case  of  Owens  v.  Lewis,  46  Ind.  488,  the  distinc- 
tion between  trees  growing  permanently  on  land,  and  the 
annual  productions  of  the  soil  resulting  from  agricultural  in- 
dustry, was  elaborately  and  exhaustively  considered.  The 
conclusion  then  reached  was,  and  still  is,  well  supported  by 
authority,  and  the  distinction  observed  in  that  ease,  be- 
tween growing  trees  which  descend  to  the  heir,  and  annual 
crops  which  go  to  the  executor,  has  a  practical  application 
to  the  case  at  bar.  In  that  case  it  was,  in  effect,  held  that 
a  tree  growing  permanently  upon  land  constitutes  a  part  of 
the  land,  and  that  a  parol  contract  for  the  sale  of  such  a 
tree  passes  no  title  to  the  tree  which  can  be  "enforced  by  le- 
gal proceedings ;  that  such  a  contract  may  amount  to  a  li- 
cense to  enter  upon  the  land  and  cut  down  and  remove  the 
tree,  but  the  license  thereby  granted  is  one  which  may  be 
revoked  at  any  time  before  the  tree  is  cut  down. 

The  evidence  in  this  case  tended  to  show  that  there  was 
an  agreement,  of  some  kind,  for  the  reservation  of  the  tree 
in  controversy  to  the  appellee,  but  that  no  means  were  used 
to  make  the  agreement  a  binding  obligation  upon  the  appel- 
lant. The  agreement  testified  to  by  the  appellee  can  not  be 
construed  as  having  amounted  to  more  than  a  license  to  en- 
ter upon  the  land  and  to  take  away  the  tree  in  dispute,  and, 
as  the  license  thus  impliedly  given  was  unconnected  with  any 
interest  in  the  property  to  which  it  related,  it  was  revocable 
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at  any  time  before  the  puq^ose  for  which  it  was  granted  was 
accomplished.  The  refusal  of  the  appellant  to  permit  the 
appellee  to  cut  down  and  remove  the  tree  was  a  revocation 
of  the  license  conferred  by  the  agreement  of  reservation,  and 
left  the  appellee  without  any  remedy,  on  account  of  such 
revocation.  We  are,  consequently,  constrained  to  hold  that 
the  finding  of  the  court  was  not  sustained  by  the  evidence. 
The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


♦•» 


No.  7608. 

Bicknell,  Adm'x,  v.  Widner  School  Township. 

Township  Trustee. — School  Township. — Liability  for  Borrowed  Money, — 
Contract.  —Where  money  is  loaned  to  a  township  trustee  for  the  pur- 
pose of  completing  a  needed  and  suitable  school-house,  the  tmstee  not 
then  having  funds  on  hands  to  finish  the  same,  and  the  money  is  ap- 
plied to  such  purpose,  the  school  township  represented  by  such  trustee 
and  receiving  the  benefit  of  said  money  is  liable  therefor. 

From  the  Knox  Circuit  Court. 

W.  H.  De  Wolfe  and  S.  N.  Chamber's,  for  appellant. 
F.  W.  Viehe  and  i?.  G.  JEvans,  for  appellee. 

Newcomb,  C. — ^Final  judgment  was  rendered  by  the  court 
"below,  in  favor  of  the  appellee,  on  a  single  demurrer  to  a 
complaint  in  two  paragraphs,  filed  by  the  appellee. 

The  first  paragi'aph  alleges  that  on  August  7th,  1874,  the 
<lefendant,  by  her  officers,  was  engaged  in  erecting  a  school- 
house  suitable  for  the  educational  purposes  of  said  township, 
^aid  building  being  necessary  therefor:    and,  in  order  to 
<K>mplete  said  building,  it  became  necessary  for  the  defend- 
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aut  to  borrow  money,  and  in  order  to  obtain  the  same  the 
defendant,  by  Thomas  F.  Chambers,  her  trustee,  together 
with  plaintiff's  intestate,  and  three  other  persons  named, 
executed  their  promissory  note  for  $2,000  to  one  Jessup, 
payable  three  years  after  date,  with  ten  per  cent,  interest, 
payable  semi-annually  in  advance,  with  a  stipulation  that  the 
principal  should  become  due  on  failure  to  pay  interest  within 
ten  days  of  its  maturity;  that  plaintiff's  intestate  and  the 
other  makers  of  said  note,  except  said  trustee,  signed  the 
same  as  sureties  only ;  that  defendant  received  on  said  note 
$2,000,  which  was  expended  by  said  trustee  in  the  erection 
of  said  school-house,  which  was  necessary  for  the  pui'poses 
aforesaid  ;  that  the  defendant,  by  her  said  trustee  and  his 
successors  in  office,  paid  the  interest  on  said  note,  including 
the  instalment  that  became  due  August  7th,  1876,  but  there- 
after failed  and  refused  to  pay  such  interest,  in  consequence 
whereof  suit  was  instituted  on  said  note,  judgment  was  ren- 
dered against  plaintiff  as  such  administratrix  and  against  the 
other  sureties,  and  plaintiff  was  compelled  to  and  did  pay 
the  sum  of  eight  hundred  dollars. 

The  second  paragraph  sets  forth  substantially  the  same 
facts  as  the  first,  relative  to  the  erection  of  the  school-house, 
tiie  necessity  for  it,  and  the  want  of  means  to  complete  it, 
akid  avers  that  at  the  request  of  said  township  trustee,  and 
for  the  purpose  of  completing  said  building,  plaintiff's  intes- 
tate advanced  to  said  township  and  paid  into  the  hands  of 
said  trustee  the  sum  of  five  hundred  dollars,  which  sum  said 
trustee  received  and  passed  to  the  credit  of  the  special  school 
fund  of  said  township  ;  that  afterward,  on  October  20th,  1874, 
said  trustee  reported  the  receipt  of  said  sum  of  money  to  the 
Board  of  County  Commissioners  of  Knox  county,  which  re- 
port was  by  said  board  duly  approved ;  that  said  township 
received  the  sole  benefit  of  said  sum,  and  the  same  was  used 
in  the  erection  and  completion  of  said  building. 

Two  questions  have  been  discussed  by  counsel : 
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1.  Was  the  township  trustee  authorized  to  borrow  money 
for  the  pui"pose  stated  in  the  complaint,  and  give  a  note 
therefor  binding  on  the  township? 

2.  If  the  trustee  had  not  a  right  to  anticipate  the  special 
school  revenue  by  borrowing  temporarily,  does  the  fact  that 
the  money  borrowed  was  applied  to  the  legitimate  purpose 
of  completing  a  school-house  render  the  school  to^vnship  lia- 
ble to  repay  it? 

By  section  4  of  the  act  of  March  6th,  1865,  1  R.  S.  1876, 
p.  780,  each  civil  township  and  each  incorporated  town  or 
city  is  declared  to  be  a  distinct  municipal  corporation  for 
school  purposes,  by  the  name  of  the  civil  township,  town  or 
city  corporation,  respectively,  and  by  such  name  may  con- 
tract and  be  contracted  with,  and  sue  and  be  sued. 

The  township  trustee  is  the  only  person  or  officer  author- 
ized by  law  to  act  for  the  school  township.  He  is  the  ex- 
ecutive officer  of  the  township.  There  is  no  provision  in  the 
statute  by  which  the  voters  of  the  township  can  act  on  any 
question  as  a  township.  Popular  meetings  are  provided  for 
only  in  certain  matters  affecting  school  district  subdivisions. 
Section  7  of  the  act  above  cited  makes  the  township  trus- 
tee the  custodian  and  disbui-ser  of  the  special  school  revenue, 
which  includes  all  money  raised  by  taxation  in  the  township, 
for  building,  renting  or  repairing  school-houses,  providing 
furniture,  fuel,  etc.,  and  for  all  other  expenses  of  the  schools, 
except  for  tuition. 

By  section  10  the  trustee  is  required  to  take  charge  of  the 
educational  affaii*s  of  his  township,  to  employ  teachers,  es- 
tablish and  conveniently  locate  a  sufficient  number  of  schools 
for  the  education  of  the  children  of  the  township,  and  build 
or  otherwise  provide  suitable  houses,  furniture,  apparatus, 
etc.  9  necessary  for  the  thorough  organization  and  efficient 
management  of  the  schools. 

Section  12  empowers  the  trustee  to  levy  a  special  tax,  lim- 
ited in  amount,  upon  the  property  and  polls  of  his  township 
to  enable  him  to  execute  the  duties  imposed  by  section  10. 
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It  was  the  duty  of  the  trtwtee  to  provide  a  sufficient 
number  of  school-houses  to  aecomniodate  the  children  of  his 
township.  Was  he  bound  to  delay  the  performance  of  this 
duty  until  sufficient  funds  were  raised  by  taxation  to  build 
«uch  houses,  without  contracting  any  debts?  There  are 
authorities  to  the  effect  that  when  a  municipal  corporation  is 
empowered  by  law  to  make  given  purchases  or  improvements, 
and  the  use  of  money  is  necessary  to  the  performance  of  the 
granted  power  or  duty,  the  principal  grant  carries  with  it 
the  implied  right  to  create  debts  by  borrowing  money,  or 
otherwise,  in  the  execution  of  the  authority  so  expressly 
granted,  unless  the  charter  or  statutory  power  tmder  which 
the  corporation  acts  inhibits  the  creation  of  such  debt. 
Mullarky  v.  Tottm  of  Cedar  Falls,  19  Iowa,  21 ;  City  of 
Galena  v.  Corwith,  48  HI.  423  ;  Stw^tevants  v.  City  of  Alton, 
3  McLean,  3i^3 ;  Mills  v.  Gleason,  11  Wis.  470 :  Common-* 
toealih  v.  Coundls  of  Pittsburgh^  41  Pa.  St.  278 ;  Bank, 
etc.,  v.  Tow7i  of  Chillicothe,  7  Ohio,  354  ;  Clarke  v.  School 
District  No.  7,  3  R.  I.  199. 

In  Harney  v.  Wooden,  30  Ind.  178,  it  was  decided  that  a 
township  trustee  might  employ  teachers  in  anticipation  of 
the  actual  collection  of  taxes  levied  to  raise  a  special  tuition 
fund  under  the  act  of  March  9th,  1867. 

In  Sheffield  School  Township  v.  Andress,  56  Ind.  157,  it 
was  held  that  where  a  township  trustee  had  incurred  a  debt 
in  building  a  school-house  he  might  la\\^ully  execute  a  note, 
as  trustee,  for  the  amount  due  the  builder,  and  that  such 
note  was  a  valid  claim  against  the  school  township. 

While  this  case  affirms  the  power  of  a  trustee  to  execute 
a  note  for  work  actually  done,  counsel  for  appellee  have  pre- 
sented forcible  arguments  against  the  existence  of  authorih' 
to  bon'ow  money,  in  the  first  instance,  on  the  credit  of  the 
township  ;  for  if  the  trustee  is  held  to  posse3.s  such  jwwer  ho 
may  misapply  the  funds  borrowed,  and  yet  leave  the  town- 
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«hip  liable  to  repay  the  loan ;  while  in  the  ease  where  a  build- 
ing has  been  erected,  no  possible  loss  can  accrue  to  the  town- 
ship by  the  execution  of  a  note  to  the  builder.  It  is  also 
urged  that  the  utter  absence  of  any  statutory  authority  to 
borrow  money,  and  of  a  provision  in  his  official  bond  for 
accounting  for  the  proceeds  of  loans  made  by  him,  are  con- 
clusive considerations  against  the  existence  of  the  power. 

We  do  not,  however,  deem  it  necessary,  in  this  case,  to 
pass  upon  the  abstract  question  of  the  right  of  a  township 
trustee  to  borrow  money  for  building  school-houses,  and  to 
bind  the  township  by  his  note,  or  other  obligation,  therefor. 
The  averments  in  the  complaint,  if  he  had  not  authority  to 
execute  a  note,  are  sufficient  to  sustain  a  demand  for  money 
had  and  received,  which  was  applied  to  the  lawful  use  of  the 
township.  If  the  note  described  in  the  first  paragraph  of 
the  complaint  should  be  held  void  as  to  the  township,  then 
the  plaintiff's  intestate,  and  his  co-makers,  who  are  described 
as  sureties,  were  principals  in  the  note  given  to  Jessup  ;  and 
the  sum  so  boiTowed  by  them,  it  is  averred,  was  received  by 
the  township  and  ap{>lied  to  and  expended  in  the  erection  of 
the  school-house  in  question. 

Where,  as  in  this  case,  the  lender  assumes  the  burden  of 
proving  that  his  money  was  advanced  to  the  township  trus- 
tee, for  the  purpose  of  completing  a  needed  and  suitable 
school-house,  that  the  trustee  had  not  the  means  in  hand  to 
finish  the  building,  and  that  the  money  so  advanced  was,  in 
fact,  applied  to  that  purpose,  the  supposed  danger  of  recog- 
nizing  a  geneml  power  in  the  trustee  to  borrow  monev  does 
not  exist ;  and  the  township,  having  received  the  benefit  of 
the  money  thus  advanced,  should,  on  the  simplest  priuci- 
I>le8  of  justice,  repay  it. 

This  court,  in   Tlie  State  Board  of  Agriculture  v.  Tlie 

Citizens  Street  R.  W.  Co.,  47  Ind.  407,  held  that  although 

thei^  may  T)e  a  defect  of  power  in  a  corporation  to  make  a 

contract,  if  a  contract  made  by  it  is  not  in  violation  of  the 
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charter  of  the  company,  or  of  any  statute  prohibiting  it,  and 
the  corporation  has  by  its  promise  induced  a  party  relying 
upon  such  promise,  and  in  execution  of  the  contract,  to 
expend  money  and  perform  his  part  thereof,  the  corporation 
is  liable  on  the  contract.  This  case  \yas  cited  with  approval  in 
Hitchcock  V.  Citt/  of  Galveston^  96  U.  S.  341,  where  it  was^ 
held  that,  although  bonds  issued  by  the  city  for  street  im- 
provements might  be  invalid,  yet  the  city  was  liable  to  the 
holder  for  work  done  under  the  contract 

» 

In  Green's  Brice's  Ultra  Vires,  p.  724,  the  rule  is  stated 
in  the  following  terms:  ''Persons  who  have  in  any  way 
advanced  ^money  to  a  corporation,  which  money  has  been 
devoted  to  the  necessaries  of  the  corporation,  are  considered 
in  Chancery  as  creditor  of  the  corporation  to  the  extent  to 
which  the  loan  has  been  so  exi>ended."  The  large  number 
of  cases  cited  in  the  text  and  notes  of  this  work  fully  sus- 
tain the  rule  as  above  laid  down. 

We  hold,  therefore,  that  the  facts  stated  in  the  complaint 
])resent  a  good  cause  of  action  against  the  appellee,  and  that 
the  circuit  court  erred  in  sustaining  the  demurrer  thereto. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellee,  and  that  this 
cause  be  remanded  to  the  Knox  Circuit  Court  for  farther 
proceedings  in  accordance  with  the  above  opinion. 


No.  8146. 

Chase  et  al.  v.  Salisbury. 

Will.— Dfipwe  of  Fee,  with  Power  of  Disposition,— Statfite  Construed.— Tb6^ 
foUowing  clause  In  a  will,  "I  give  to  my  beloved  wife,  S.  D.,  and  to  oiir 
heir,  S.  A.  D.,  all  my  estate,  both  real  and  i>ersonal,  in  their  own  right. 
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with  full  power  to  sell  aud  convey  the  whole,  or  any  part  thereof,  for  the 
payment  of  debts  or  othenvise,  as  they  shall  think  proper,"  under  the 
act  of  1843,  respecting  wills,  11.  S.  1843,  p.  485,  gave  the  devisees  a  fee 
simple  in  the  lands  devised,  including  the  right  of  disposition. 

From  the  Steuben  Circuit  Court. 

«/.  A.  WoodhuU  and  J,  I  Best,  for  appellants. 
li.  W.  McBtnde,  for  appellee. 

M0RRI6,  C. — ^This  suit  wa«  brought  by  the  appellants,  who 
were  plaintiffs  below,  to  quiet  their  title  to  certain  real  estate 
in  Steuben  county.  The  appellee  appeared  and  answered  in 
two  pai*agi*aphs  : 

The  first  was  the  general  denial. 

The  second  was  substantially  as  follows :  One  Levi  Depue 
was  the  owner  in  fee  simple  of  the  lands  in  controversy,  and 

on  the  —  day  of ,  1852,  died,  at  said  county  and  State,, 

testate,  seized  of  the  same  ;  that  the  will  of  said  Depue  was 
duly  admitted  to  probate  on  the  24th  day  of  April,  1852^ 
and  that  by  said  will  (a  copy  of  which  is  attached  to  and 
made  a  part  of  the  answer)  said  Depue  devised  the  lands  in 
controversy  to  his  wife,  Sarah  Depue,  and  their  daughter,. 
Sarah  Alvira  Depue,  said  devise  being  in  terms  following^ 
to  wit :  "Item  2.  I  give  to  my  beloved  wife,  Sarah  Depue, 
and  to  our  heir,  Sarah  Alvira  Depue,  all  my  estate,  both  real 
and  personal,  in  their  own  right,  with  full  power  to  sell  and 
convey  the  whole  or  any  part  thereof,  for  the  payment  of 
debts  or  othei-wise,  as  they  shall  think  proper ;  and  further, 
that  the  said  Sarah  Depue  is  hereby  appointed  guardian  to 
the  said  Sarah  Alvira  during  her  minority  ;  and  furthermore, 
should  the  saiil  ^arah  and  Sanih  Alvira  die  without  issue,  shall 
revert  to  Susan  Lucinda  Chase  and  to  my  nephew,  Benjamin 
Hoxter,  in  equal  pails."  That  afterward,  on  the  12th  day  of 
April,  1854,  said  Sarah  Depue,  for  a  full  and  valuable  con- 
sideration, sold  the  undivided  one-half  of  said  land  to  appel- 
lee, and  conveyed  the  same  by  deed,  with  full  covenants  of 
warranty,  and  also,  at  the  same  time,  by  order  of  the  Steuben 
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donimoii  Pleas  Court,  she,  as  goardian  of  said  Sarah  Alvira, 
for  a  like  consideration,  sold  and  conveyed  to  appellee  the 
remaining  undivided  one-half ;  that  on  the  21st  day  of  De- 
<;ember,  1867,  said  Sarah  Alvira,  being  then  over  21  years 
of  age,  quitclaimed  to  appellee  the  undivided  one-half  of 
^aid  land ;  that  appellee  went  into  possession  of  said  land 
April  12th,  1854,  under  said  first-described  conveyances,  and 
is  now,  and  has  ever  since  been,  in  possession  of  the  same,  and 
claiming  title  thereto,  under  said  deeds.  It  is  further  alleged 
that  said  Sarah  and  Sarah  Alvira  both  died  before  this  suit 
was  commenced,  leaving  no  issue,  and  that  appellants  Chase 
and  Hoxter  are  the  same  Chase  and  Hoxter  named  in  the 
w^ill,  and  neither  have,  or  claim  to  have,  any  interest  in  said 
land  except  through  said  will,  and  that  appellee's  only  claims 
thereto  are  through  said  will  and  deeds. 

The  appellants  demurred  to  the  second  paragraph  of  the 
answer.  The  court  overruled  the  demurrer,  and  the  appel- 
lants excepted.  They  refused  to  j^eply,  and  final  judgment 
was  rendered  in  favor  of  the  appellee.  The  overruling  of 
the  demuiTer  is  assigned  as  error  here,  and  is  the  only  ques- 
tion in  the  case. 

The  appellants  admit  that,  if  under  the  will  the  widow 
and  daughter  of  the  testator  tool^  the  land  in  dispute  in  fee 
simple,  the  case  was  rightly  decided  below.  But  they  insist 
that  the  Avidow  and  daughter  took,  at  most,  aside  from  the 
power  of  disposition,  but  a  conditional  fee  ;  that  the  power 
of  disposition  has  not,  as  shown  by  the  second  paragraph  of 
the  answer,  been  executed  ;  that  every  conditional  fee,  based 
upon  the  condition  that  the  donee  had  issue,  was  a  fee  tail 
at  common  law,  and  that  the  limitation  over  in  favor  of  them 
falls  within  section  57  of  the  act  of  1843,  upon  the  subject. 
Rev.  Stat.  1843,  p.  424. 

The  will  or  clause,  giving  the  land  to  Mrs.  Depue  and 
'daughter,  is  in  these  words:  "I  give  to  my  beloved  wife, 
Sarah  Depue,  and  to  our  heir,  Sarah  Alvira  Depue,  all  my 
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estate,  both  real  and  personal,  in  their  own  right,  with  full 
power  to  sell  and  convey  the  whole,  or  any  part  thereof,  for 
the  payment  of  debts,  or  othe^^vise,  as  they  shall  think 
proper." 

The  testator  died  in  1852,  and  this  devise  is  governed  b}- 
the  statute  of  1843.     Aside  from  the  power  of  disposition 
contained  in  this  will,  the  words  of  the  devise,  under  sections 
4  and  6  of  the  act  of  1843  respecting  wills,  R.  S.  1843,  p. 
485,  would  give  to  the  widow  and  daughter  of  the  testa- 
tor a  fee,  including  the  right  of  disposition.     The  power 
given  added  nothing,  really,  to  the  devise.     It  is  almost  im- 
possible to  resist  the  conclusion  that  the  words,  "with  full 
power  to  sell  and  convey,"  etc.,  were  added  simply  to  give 
certainty  and  emphasis  to  the  preceding  words,  rather  than 
for  the  purpose  of  creating  a  substantive  right,  not  before 
given.     They,  in  fact,  add  nothing  to  the  preceding  devise. 
In  the  words  of  section  5,  above  referred  to,  the  devise  gave 
all  the  estate  the  testator  had  in  the  land,  except  in  so  far  as 
the  will  manifestly  showed  an  intention  to  give  less. 

Whether  the  power  in  this  case  should  be  construed  as 
coalescing  with  and  forming  a  part  of  the  preceding  words 
of  devise,  so  as  to  give  the  Avidow  and  daughter  an  absolute 
fee,  is  not,  perhaps,  very  material ;  for,  however  construed, 
the  interest  and  power  together  give  them,  the  devisees, 
something  more  than  a  conditional  fee  or  fee  tail  at  common 
law.     And  for  this  reason,  section  57,  R.  S.  1843,  p.  424, 
providing  that  where  a  remainder  in  fee  is  limited  upon  an 
estate  which,  before  the  abolition  of  estates  tail,  would  have 
been  adjudged  a  fee  tail,  shall  be  deemed  a  contingent  re- 
mainder, vesting  in  possession  upon  the  death  of  the  first 
taker,  does  not  apply. 

It  is  insisted,  however,  that  sections  186  and  187  of  the 
same  act  do  apply.     They  are  as  follows  : 

**Sec.  186.   When  an  absolute  power  of  disposition,  not 
ueconipanied  by  any  trust,  shall  be  given  to  the  owner  of 
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a  particular  estate,  for  life  or  for  years,  such  estate  shall 
be  changed  into  a  fee,  absolute  in  respect  to  the  rights  of 
creditors  and  purchasers,  but  subject  to  any  future  estate 
limited  thereon,  in  case  the  power  should  not  be  executed, 
or  the  lands  should  not  be  sold  for  the  satisfaction  of  debts 
during  the  continuance  of  such  particular  estate. 

'*Sec.  187.  When  a  like  power  of  disposition  shall  be 
given  to  any  person  to  whom  no  particular  estate  is  limited, 
such  person  shall  also  take  a  fee  subject  to  any  future  estates 
that  may  be  limited  thereon,  but  absolute  in  respect  to  cred- 
itors and  purchasers."     R.  S.  1843,  p.  447-8. 

Obviously,  section  186  docs  not  apply  to  this  case.  By 
its  terms,  it  applies  only  to  cases  where  the  power  has  the 
effect  of  enlarging  a  particular  estate,  for  life  or  for  years, 
into  a  fee.  Here,  aside  from  the  power,  there  is  no  partic- 
ular estate  for  life  or  for  years.  The  estate  devised  is  a  fee. 

Nor  does  section  187  apply.  It  is  intended  to  apply  where 
no  particular  estate  is  devised — ^where  nothing  is  given  but 
the  power,  not  where  a  fee  is  ^ven.  Under  section  187, 
where  a  power  of  disposition  alone  is  given,  the  exercise  of 
the  power  by  the  donee  passes  the  fee. 

We  conclude  that  the  judgment  below  should  be  affirmed. 

Per  Curiam. — It  is  ordei^ed,  upon  the  foregoing  opinion, 
that  the  judgment  below  be,  and  the  same  is  hereby,  in  all 
things,  ^rmed,  at  the  costs  of  the  appellants. 
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No.  7122. 

Stockton  et  ux.  v,  Stockton. 

Pleading. — Can  not  be  Double. — Answer. — Cross  Complaint. — Pradke.— 

.    A  single  pleading  can  not  be  both  an  answer  and  a  cross  complaint,  but 

must  be  classiAed  according  to  its  averments ;  and,  if  a  pleading  Is  in 
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all  essential  renpects  a  cross  complaint,  objections  to  It  as  an  answer 
raise  no  question  upon  it  as  a  cross  complaint.  • 
ImTnvCTion.-  Practice,— Evidence. — ^Where  an  instruction  gave  the  law 
correctly  in  tlie  abstract,  a  judgment  will  not  be  reversed  because  of 
its  inapplicability  to  the  evidence,  unless  such  inapplicability  was  pre- 
sumably injurious  to  the  party  complaining. 

From  the  Tippecanoe  Superior  Court. 

JR.  C.  Gregori/y  W.  B.  Gregory  and  E.  A,  Oreerdee^  for 
appellants. 
72.  Jones  and  D,  Royse^  for  appellee. 

NiBLACK,  J. — ^Action  by  Joseph  S.  Stockton,  against  James 
M.  Stockton  and  Mary  Stockton,  his  wife,  to  enforce  a  ven- 
dor's lien  against  several  tracts  of  land. 

The  complaint  was  in  four  paragi'aphs.  The  first  para- 
graph alleged  a  sale  of  an  eighty-acre  tract  of  land  to  the 
said  James  M.  Stockton,  and  a  conveyance  of  it,  at  his  re- 
quest, to  the  said  Mary.  The  other  three  paragraphs  sever- 
4illy  alleged  the  sales  and  conveyances  of  other  tracts  of 
land  to  the  said  James  M.  Stockton.  Balances  were  claimed 
to  be  due  upon  all  the  tracts  of  land  thus  sold  and  conveyed. 
Mary  Stockton  answered  the  first  paragraph  of  the  complaint : 
First.    In  general  denial ; 

Second.    Payment  in  full  by  her  co-defendant ; 
Third.    By  way  of  answer  and  cross  complaint,  aven'ing 
the  existence  of  an  older  judgment  lien,  upon  which  the  land 
had  been  sold  upon  execution,  and  asking  that  the  plaintiff 
might  be  enjoined  from  prosecuting  his  suit. 

Jumes  M.  Stockton  also  answered  generally,  denying  the 
complaint,  and  averring  payment  in  full  for  all  the  tracts  of 
land  purchased  by  him  of  the  plaintiff.  A  demurrer  was 
sustained  to  the  cross  complaint,  otherwise  known  as  the 
third  paragraph  of  the  said  Mary  Stockton's  answer,  and  a 
jury  to  which,  after  issue  joined,  the  cause  was  sent  for  trial, 
returned  a  verdict  finding  balances  to  be  due  to  the  plaintiff 
uj>on  each  paragraph  of  the  complaint. 

After  considdi'ing  and  overruling  a  motion  for  a  new  trial. 
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the  court  rendered  judgment  against  the  defendant  Jame» 
M.  Stockton,  for  tbe  amounts  so  found  to  be  due,  and  de- 
creed these  seyei*al  amounts  to  be  liens  against  the  tracU  of 
lands  upon  which  they  were  respectively  due. 

It  is  complained,  first,  that  the  court  erred  in  sustaining 
the  demurrer  to  the  cross  complaint  of  Mary  Stockton ;  sec- 
ond, that  the  court  erred  in  refusing  to  grant  a  new  trial  in 
the  cause. 

Counsel  for  the  appellants  refer  to  the  cross  complaint 
as  a  paragraph  of  the  answer  of  Mary  Stockton,  and  insist 
upon  its  sufficiency  as  an  answer.  We  have  repeatedly  de- 
cided that  a  single  pleading  can  not  be  both  an  answer  and 
a  cross  complaint,  and  that  every  pleading  must  be  classified 
in  accordance  with  the  character  which  its  substantial  aver- 
ments impress  upon  it.  The  pleading  before  us  asked  for 
affirmative  relief,  and  was  in  all  its  essential  features  a  cross 
complaint.  Arguments,  therefore,  addressed  to  its  suffi- 
ciency as  an  answer,  raise  no  question  upon  it  as  a  cross  com- 
plaint, and  establish  nothing  in  support  of  the  alleged  error 
of  the  court  in  sustaining  a  demurrer  to  it. 

Upon  the  trial  the  plaintiff  introduced  some  deeds  in  evi- 
dence, to  sustain,  in  pail,  the  allegations  of  his  complaint. 
These  were  short  form  deeds,  each  puqiorting  to  be  in  con- 
sideration of  a  specified  sum  of  money,  but  containing  no 
words  acknowledging  the  receipt  of  the  purchase-money. 

The  material  question  at  the  trial  was  as  to  whether  full 
payment  had  been  made  for  the  lands  described  in  the  deed.-s 
which  had  thus  been  read  in  evidence.  James  M.  Stockton 
testified  that  he  assumed  to  pay  certain  debts  and  liens 
upon  the  lands,  as  the  only  consideration  for  their  convey- 
ance to  him  and  the  said  Mary  respectively,  and  that  he  had 
paid  all  of  said  debts  and  liens  as  he  had  agreed  to  do. 

The  plaintiff  on  his  pail  testified  that  the  payment  of  such 
debts  and  liens  constituted  only  a  part  of  the  consideration 
for  which  the  convevances  were  made,  and  that  balances  on 
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the  purchase-money  were  due  him  upon  each  tract  described 
in  the  deeds. 

No  other  witness  claimed  to  have  any  knowledge  of  the 
precise  terms  upon  which  the  conveyances  were  made,  but 
circumstances  m  supposed  corroboration  were  respectively 
relied  upon. 

The  court,  at  the  request  of  the  plaintiff,  instructed  the 
jury  as  follows :  ''Gentlemen  of  the  Jury :  The  deeds  of  con- 
veyance of  certain  real  estate,  from  the  plaintiff  to  the  de- 
fendants, have  been  read  in  evidence.  I  instruct  you,  as  a 
general  proposition  of  law,  that  when  a  deed  expresses  the 
consideration,  and  contains  an  acknowledgment  that  the  con- 
sideration has  been  paid,  as,  for  example,  'I,  A.  B.,  in  con- 
sideration of  the  sum  of dollars,  the  receipt  whereof  is 

hereby  acknowledged,  do  hereby  convey  toC.  D.  the  follow- 
ing real  estate,'  etc. ,  such  words  will  be  prima  facie  evidence 
that  such  consideration  has  been  paid,  but  such  jprtwia /acte 
evidence  may  be  explained  or  contradicted.  In  this  case, 
however,  I  do  not  understand  that  the  deeds,  which  have 
been  read  in  evidence,  contain  these  [words],  or  similar 
words  to  the  same  effect.  But  I  give  you  the  foregoing 
instruction  as  a  general  proposition  of  law,  and  if  said  deeds 
do  contain  these  words,  or  words  to  their  effect,  then  the 
instruction  is  applicable  to  this  case,  and  you  will  take  it  as 
the  law  upon  this  subject." 

Counsel  for  the  appellants  claim  that  this  instruction  was 
erroneous,  because  of  its  inapplicability  to  the  evidence,  and 
of  its  consequent  tendency  to  confuse  and  mislead  the  jury. 
The  instruction  would  evidently  have  been  more  appropriate 
to  the  occasion,  if  it  had  given  an  absolute  construction  to 
the  language  used  in  the  deeds  which  had  been  read  in  evi- 
dence, instead  of  announcing  a  general  principle,  applicable 
only  to  another  class  of  deeds  ;  but,  as  an  abstract  proposi- 
tion, it  gave  the  law  correctly,  and  we  are  unable  to  see  that 

any  inference,  injurious  to  the  appellants,  could  reasonably 
Vol.  73.-33 
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have  been  drawn  from  it  in  the  form  in  which  it  was  given. 

A  judgment  will  not  be  reversed  because  of  the  inapplica- 
bility of  an  instruction  to  the  evidence,  unless  its  inapplica- 
bility was  presumably  injurious  to  the  party  eomplaioing  of 
it.  No  sufficient  reason  has  been  shown  for  a  reversal  of  the 
judgment. 

The  judgment  is  affirmed,  with  costs. 


♦•♦■ 


No.  7969. 

EiRiiAND  V.  Stumph  et  al. 

Superior  Court.— -4««i^n»»en«  of  Errors, — Practice.^  Supreme  Cawi,-^ 
Unless  error  is  assigned  on  the  action  of  the  Marion  Superior  Court  at 
general  term,  no  question  is  presented  to  the  Supreme  Court  on  appeaL 

From  the  Marion  Superior  Court. 

A.  Q.  Jones  and  W.  S,  Hyan,  for  appellant. 
D.  V.  Burns  and  C.  S.  Denny ^  for  appellees. 

Franklin,  C. — ^The  appellant  commenced  three  suits 
against  appellees  in  the  Superior  Court  of  Marion  County. 
They  were  consolidated,  tried  as  one  suit  by  the  court,  and 
judgment  rendered  for  appellees. 

An  appeal  was  taken  to  the  genemi  term  of  said  court, 
and  by  it  the  judgment  at  special  term  was  in  all  things 
affirmed.     An  appeal  was  then  taken  to  this  court. 

In  this  court,  the  appellant  has  assigned  the  same  errors, 
and  in  the  same  manner,  as  he  assigned  them  in  the  general 
term  of  the  superior  court,  but  has  not  assigned  any  error 
in  the  superior  court  at  general  term.     Those  errors  have 
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all  been  passed  upon  and  decided  by  the  superior  court  at 
general  term ;  and  that  decision  is  final,  unless  it  is  com- 
plained of  in  this  court.  There  being  no  error  assigned  on 
the  action  of  the  superior  court  at  general  term,  there  is  no 
question  presented  by  the  record  for  this  court  to  decide. 

Acts  1871,  p.  48  ;  Buskirk's  Practice,  129  and  131 ;  Wes- 

ley  V.  Milfordy  41  Ind.  413  ;  Farman  v.  Hatdiff^  42  Ind.  537  ; 

Van  Dusen  v.  Eindlehurger^  44  Ind.  282  ;  Lineman  v.  Hug^ 

jginsj  44  Ind.  474;  J7ie  Indianapolis y  etc.  y  Union  v.   The 

Clevelandy  etc.y  It.  W.  Co.y  45  Ind.  281 ;  Busery.  Blair y  47 

Ind.  519  ;  Munson  v.  Locky  48  Ind.  116  ;  Millet'  v.  Tlie  State, 

ex  rel.  Harringtony  61  Ind.  503 ;  TJie  IndianapoliSy  etc.y  R. 

W.  Co.  V.  JSTegleyy  62  Ind.  178 ;  McLaughlin  v.  Childy  62 

Ind.  416. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  and  the  authorities  therein  cited,  that  the  judgment 
^low  be,  and  is  hereby,  in  all  things  affirmed,  with  costs. 


No.  7887. 
Foreman  v.  BECKwrrn  bt  al.  iS  '^lo 

<5ONTRA0T. — When  Presumed  to  he  Parol.— When  a  contract  is  not  alleged 
to  be  in  writing,  it  will  be  presumed  to  be  by  parol. 

Promissory  Note.  —  Asaigmnent  by  Delivery.  —  Defences  Permitted  to 
Maker.— A  note  payable  in  a  bank  in  this  State  is  negotiable  as  an  inland 
bill  of  exchange,  and  where  the  payee  assigns  such  note  by  delivery 
merely,  the  holder  has  an  equitable  title,  and  the  right  to  sue  thereon 
in  his  own  name,  by  maldng  the  payee  a  party  defendant;  but  such 
assignment  does  not  cut  off  any  defences  which  the  maker  may  have 
as  against  the  payee. 

ITrom  the  Madison  Circuit  Court. 

C7.  JO.  Tliompsouy  for  appellant. 
'.  D.  Tliompaony  for  appellees. 
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Newcomb,  C. — ^Appellant  sued  upon  a  promissory  note, 
executed  by  the  appellee  Beckwith,  payable  to  the  Madison 
County  Bank,  and  at  that  bank.  The  complaint  is  in  three 
pai-agraphs.  The  first  alleges  that  the  bank  sold  and  as- 
signed the  note,  before  due,  etc.,  to  one  James  E.  Prewitt, 
and  that  the  latter  endorsed  the  same  to  the  plaintiff. 

The  second  paragraph  states  that,  at  the  time  Beckmth 
executed  the  note,  he  delivered  it  to  Prewitt,  and  that  Prew- 
itt, before  maturity,  endorsed  it  to  the  plaintiff. 

The  third  paragraph  alleges  that  the  Madison  County  Bank 
never  had  any  interest  in  the  note ;  that  at  its  execution  it 
was  delivered  by  the  maker  to  Prewitt,  and  was  by  the  lat- 
ter endorsed  to  the  plaintiff.  Each  paragi*aph  avers  that 
the  plaintiff  purchased  the  note  before  maturity,  and  for  a 
valuable  consideration.  The  Madison  County  Bank  was 
made  a  defendant  to  answer  as  to  its  interest  in  the  note. 

An  answer  in  twelve  paragraphs  was  filed  by  defendant 
Beckwith.  To  the  first  a  demurrer  was  sustained,  and  de- 
murrers to  the  remaining  eleven  were  overruled,  to  which 
the  plaintiff  reserved  exceptions.  The  bank  answered,  ad- 
mitting the  execution  of  the  note,  but  denying  all  other  al- 
legations of  the  complaint.  Replies  were  then  filed  to  Beck- 
with's  answers,  and  the  cause  was  tried  by  the  court  result- 
ing in  a  finding  and  judgment  for  the  defendants. 

The  assignments  of  error  relate  solely  to  the  rulings  of  the 
court  below  on  the  demurrers  to  defendant  Beckwith's  an- 
swers, and  the  only  question  discussed  in  the  briefs  of  coun- 
sel is  whether  the  note,  in  the  hands  of  the  plaintiff,  is  enti- 
tled to  the  immunities  of  commercial  paper. 

The  case  is  thus  stated  in  appellant's  brief:  **The  ques- 
tion in  the  case  is,  is  the  note  sued  on  commercial  paper  and 
governed  by  the  law  merchant?  If  it  is,  then  the  demur- 
rers should  have  been  sustained ;  but  if  it  is  not,  then  the 
rulings  of  the  court  below  on  the  demurrers  were  correct.'* 
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We  are  therefore  relieved  from  an  examination  of  the  eleven 
paragraphs  of  answer. 

There  was  no  averment  in  the  complaint  that  the  bank 
made  a  written  assignment  of  the  note.  An  assignment 
may  be  by  delivery  merely,  and,  according  to  the  frequent 
Tulings  of  this  court,  where  a  contract  is  not  alleged  to  be 
in  writing,  the  presumption  is  that  it  was  by  parol. 

A  copy  of  the  note,  with  Prewitt's  endorsement  thereon, 
was  filed  with  the  complaint. 

The  act  of  March  11th,  1861,  concerning  promissory  notes, 
bills  of  exchange,  etc.,  1  R.  S.  1876,  p.  635,  provides  in  the 
1st  section,  that  all  promissory  notes,  bills  of  exchange, 
bonds,  and  certain  other  instruments  in  writing,  '*shall  be 
negotiable  by  endorsement  thereon,  so  as  to  vest  the  property 
thereof  in  each  endorsee  successively." 

Section  6  of  the  same  statute  provides,  that  * 'Notes  paya- 
ble to  order  or  bearer  in  a  bank  in  this  State,  shall  be  nego- 
tiable as  inland  bills  of  exchange,  and  the  payees  and  endor- 
sees thereof  may  recover,  as  in  case  of  such  bills." 

The  note  in  suit  was  payable  in  a  bank  in  this  State  and 
was  therefore  negotiable  in  form.  But  there  was  no  indorse- 
ment of  the  note  by  the  payee.  Assuming,  therefore,  that 
the  plaintiff  was  legitimately  the  owner  of  the  paper,  he 
traced  his  title  from  the  payee  by  delivery  only  ;  this  gave 
him  an  equitable  title,  and  the  right  to  institute  an  action 
upon  it  in  his  own  name,  by  making  the  payee  a  party  de- 
fendant, as  provided  in  section  6  of  the  code  of  practice. 

Did  such  parol  assignment  place  the  plaintiff  in  the  atti- 
tude of  a  bona  fide  purchaser,  so  as  to  cut  off  defences  the 
maker  might  have  against  the  payee,  or  his  immediate  en- 
dorser, Prewitt?  The  statute,  as  we  have  seen,  places  such 
notes  as  the  one  in  question,  on  the  footing  of  inland  bills 
*of  exchange.  What,  then,  are  the  rights  of  the  purchaser 
•of  an  inland  bill,  who  does  not  hold  the  paper  by  indorse- 
anent  from  or  through  the  payee? 
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In  Daniel  on  Negotiable  Instruments,  section  781,  thcrule^ 
is  thi^s  stated :  "A  bill  or  note  in  the  hands  of  one  not  the 
payee,  and  unindorsed,  where  it  is  not  payable  to  the  payee  or 
bearer,  would  be  open  to  defences  in  the  hands  of  the  trans- 
ferree,  for  such  possession  and  transfer  are  not  in  the  usani 
course  of  business."  To  the  same  effect  are  1  Parsoos 
Bills  and  Notes,  278-9  ;  1  Wait's  Actions  and  Defences,  586 ; 
Story  on  Bills,  sec.  201 ;  Eklwards  on  Bills  and  Notes,  286-7 ; 
Haskell  v.  Mitchell,  53  Maine,  468 ;  Kyle  v.  Thompson's 
Adrn'r,  11  Ohio  St.  616;  Hedges  y.  Sedly,  9  Barb.  214; 
Southard  v.  Porter,  43  N.  H.  379  ;  Elliott  v.  Armstrong,  2 
Blackf .  198.  In  view  of  these  authorities,  it  is  manifest  that  . 
sections  1  and  6  of  the  act  of  1861  did  not  preclude  the  de- 
fences set  up  by  the  defendant  Beck  with,  and  the  ruling 
of  the  court  below  was  correct.  The  judgment  should  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  is,  in  all  things^ 
hereby  affirmed,  at  the  costs  of  the  appellant. 


♦•♦ 
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Ruddell  et  al.  v.  Dillman,  Adm'r,  et  al. 

Promissory  ^OTE.— Payable  in  Bank,^Fraud  in  Procftring.—yeffUgeMe 
of  Maker,— Bona  Fide  indorsee.-— Where  one  signs  a  note  negotiable  by 
the  law  merchant,  whether  he  can  read  or  not,  relying  on  the  false  and 
fraudulent  representation  of  the  payee,  that  it  was  something  different 
from  a  note,  and  makes  no  effort  to  ascertain  its  tenor,  he  is  liable 
thereon  to  a  bona  Jlde  endorsee  for  a  valuable  consideration,  who  toot 
the  note  before  maturity  and  without  notice  of  the  fraud. 

From  the  Wabash  Circuit  Court. 

A.  Taylor,  for  appellants. 

M.  H.  Kidd  and  W.  O.  Hunter,  for  appellees. 
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BiCKNELLy  C. — ^This  was  a  suit  by  the  endorsees  against 
the  maker  and  endorsers  of  a  promissory  note,  payable  at  a 
bank  in  this  State,  to  the  order  of  the  payee,  negotiable  by 
the  statute  as  an  inland  bill  of  exchange,  and  governed  by 
the  law  merchant.  The  original  appellee,  John  Dillman,  was 
the  maker  of  the  note ;  the  other  appellees  were  the  endor- 
sers.   Dillman  answered  in  two  paragraphs : 

The  first  was  the  general  denial. 

The  second  was  substantially  as  follows :  That  Hudson  & 
Dougherty,  the  payees  of  the  note,  came  to  his  residence 
and  proposed  to  sell  him  dry  goods  for  fifty  cords  of  wood, 
and  cut  the  wood  themselves,  to  which  Dillman  agreed  ;  that 
the  payees  then  filled  blanks  in  a  printed  j)aper  and  requested 
him  to  sign  it,  telling  him  it  was  a  contract  to  deliver  fifty 
cords  of  wood  when  called  for ;  that  Dillman  was  old  and 
infirm,  blind  in  one  eye  and  very  dim-sighted  in  the  other, 
unable  to  see  writing  or  print  unless  the  characters  were  very 
large ;  that  he  was  of  weak  mind,  and  wholly  uneducated, 
and  could  not  read  writing  nor  printing  unless  the  printed 
characters  were  large  ;  that  he  could  not  read  the  paper  they 
presented  to  him,  and  that,  relying  on  said  statement  of  the 
payees  as  to  the  contents  of  said  paper,  and  believing  said 
statement  to  be  true,  he  wrote  his  name  on  said  paper,  where 
they  directed  him  to  write  it,  believing  it  to  be  a  contract  to 
deliver  fifty  cords  of  wood,  and  being  wholly  ignorant  that 
he  was  signing  a  note  ;  that  the  name  on  the  note  sued  on  is 
his  signature,  obtained  by  the  said  fraudulent  rej^resenta- 
tions  ;  that,^for  the  foregoing  reasons,  he  could  not  ascertain 
the  true  character  of  the  paper,  and  was  compelled  to  rely 
on  the  said  statement  and  representations  of  the  payees. 
Wherefore  he  says  that  he  never  executed  said  note. 

Cach  of  said  paragraphs  of  answer  was  duly  sworn  to  by 
Dillman. 

The  appellants  demurred  to  said  second  paragraph,  for 
want  of  sufficient  facts  ;  the  demurrer  was  overruled ;  a  re- 
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ply  was  filed  in  denial  of  said  second  paragraph  ;  the  issues 
were  tried  by  a  jury  and  a  verdict  was  returned  in  favor  of 
Dillman,  the  maker  of  the  note,  and  against  his  co-defend- 
ants, the  endoi*serd  ;  the  appellants  moved  for  a  new  trial  as 
against  the  appellee  Diilman. 

The  first  three  reasons  for  a  new  trial  allege  improper  ad- 
missions of  testimony  on  behalf  of  Diilman.  The  fourth 
reason  alleges  error  of  the  court  in  permitting  the  juiy  to 
amend  the  form  of  their  verdict.  The  fifth  and  sixth  rear 
sons  allege,  respectively,  that  the  verdict  was  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law.  The  errors 
assigned  here  are : 

First.  That  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  Diilman 's  answer. 

Second.  That  the  court  erred  in  overrulinff  the  motion 
for  a  new  trial. 

After  the  assignment  of  errors,  the  appellee  John  Diilman 
died,  and  Abraham  Diilman,  his  administrator,  was  snhsti- 
tuted  as  appellee  in  his  stead. 

The  case  of  Maxwell  v.  Morehart^  66  Ind.  301,  is  decisiye 
of  this  case.  There,  the  action  was  by  endorsers  against  the 
maker  of  commercial  paper ;  the  answer  was  the  general  de- 
nial and  a  second  paragraph  ;  a  demurrer  to  the  second  par- 
agraph was  overruled ;  a  reply  was  filed  in  denial ;  the  is- 
sues were  tried  by  a  jury ;  the  verdict,  as  in  this  case,  was 
in  favor  of  the  maker  of  the  note,  and,  on  the  appeal,  the 
same  errors  were  assigned  as  in  this  case.  Morehart's  an- 
swer alleged  that  the  payee  of  the  note  came  to  his  house 
and  proposed  to  appoint  him  an  agent  to  sell  patented 
churns  ;  that  he  accepted  the  agency ;  that  nothing  was  said 
about  a  promissory  note  ;  that,  if  there  was  any  note  in  the 
paper  signed  by  him,  he  did  not  know  it,  and  could  not,  by 
reasonable  diligence,  have  discovered  it;  that  he  was  a 
farmer,  not  accustomed  to  trade  in  patents ;  that  his  eye- 
sight was  defective  ;  that  he  could  not  read  without  specta- 
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cleBf  and  had  no  spectacles,  and  merely  signed  his  name  at 
the  place  pointed  out  by  the  payee ;  that,  if  his  signature 
was  on  said  note,  it  was  obtained  by  fraud,  which  he  could 
not  have  prevented  by  the  use  of  due  diligence. 

This  court  held  that  the  demurrer  to  the  foregoing  para- 
graph ought  to  have  been  sustained,  and  Howk,  J.,  deliver- 
ing the  opinion  of  the  court,  said  that  the  appellee  was  a 
witness  for  himself  at  the  trial,  and  testified  substantially  to 
the  same  facts  stated  in  the  second  paragraph  of  his  answer. 
If  those  facts  were  a  sdfficient  defence,  it  might  be  said  there 
was  evidence  in  the  record  tending  to  sustain  the  verdict,  and 
we  could  not  disturb  it ;  so  that  the  only  question  for  our 
decision  is,  are  such  facts  a  valid  defence  to  the  action. 
All  this  is  true  of  the  present  case. 

The  court  further  said  that  it  can  not  be  questioned  that  the 
appellee,  upon  the  facts  stated  in  the  second  j^aragraph  of 
his  answer,  was  guilty  of  negligence  in  failing  to  use  reason- 
able care  to  inform  himself  of  the  character  and  contents  of 
the  instrument  he  executed,  and*  in  such  a  case,  having  ex- 
ecuted a  note  negotiable  as  an  inland  bill  of  exchange,  he 
must  be  held  liable  to  the  endorsees  thereof,  before  maturity, 
in  good  faith,  without  notice  and  for  a  valuable  considera- 
tion. To  the  same  effect  are  the  followins:  recent  decisions : 
Indiana  National  Bank  v.  Wecherly^  67  Ind.  345  ;  Kimble 
v.  Christie,  55  Ind.  140  ;  Fishery.  Von  Behren,  70 Ind.  19  ; 
Nehekei'  v.  Cutsinger,  48  Ind.  436 ;  Ruddell  v.  Fhalo7'j  72 
Ind.  533.  The  rule  established  in  these  cases  is,  that  when  a 
man,  whether  he  can  read  or  not,  signs  a  note,  negotiable 
according  to  the  law  merchant,  relying  on  the  false  and 
fraudulent  representations  of  the  payee,  that  it  is  something 
different  from  a  note,  and  making  no  reasonable  effort  to 
ascertain  the  tenor  of  it,  he  is  liable  thereupon  to  a  bonaftde 
holder,  for  a  valuable  consideration,  who  took  the  note  before 
maturity,  and  without  notice  of  the  fraud. 

The  court  below  erred  in  overruling  the  appellants'  demur- 
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rer  to  the  second  paragraph  of  John  Dillman's  answer,  aud 
in  overruling  the  motion  for  a  new  trial.  The  appellant  con- 
cedes that  the  judgment  as  to  the  endorsers  was  right.  The 
judgment  of  the  court  below  in  favor  of  the  appellee  Dill- 
man  ought  to  be  reversed,  and  a  new  trial  ordered  as  to  his. 
administrator. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing^ 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  reversed,  as  to  the  said  appellee 
Abraham  Dillman,  administrator,  at  his  costs,  and  this  cause 
is  remanded  for  a  new  trial  as  to  the  said  Abraham  Dillman^ 
administrator. 
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No.  7458. 
HlGGINS   ET  AL.  V.  KeNDALL. 

Practice.  —  Appeal,^  Sufficiency  of  Complaint, — Assignmewt  of  Errors — 
The  sufficiency  of  the  facts  averred  iii  a  complaint,  as  a  whole,  may  be 
questioned  in  the  Supreme  Court  for  the  first  time,  and  an  assignment 
of  error,  that  *^  neither  paragraph  of  the  complaint  states  facts  suffident 
to  constitute  a  cause  of  action,  when- separately  considered,"  is  a  proper 
assignment  of  error. 

Vendor's  Lien. — Rights  of  subsequent  Purchaser  who  A<m  not  Paid  all  of 
Purchase-Money.— A  vendor  may  enforce  his  lien  against  a  subsequent 
purchaser  with  notice  of  the  lien,  or  against  one  without  notice,  to  the 
extent  of  the  purchase  price  unpaid  by  him.  at  the  time  he  peceives  no- 
tice of  the  vendor's  claim. 

Practice.— iVcM?  Trial,— When  the  motion  for  a  new  ti-ial  is  not  filed 
within  the  term  at  which  the  verdict  was  rendered,  no  error  can  be 
assigned  thereon  in  the  Supreme  Court. 

Same.— C?c»f»raZ  Verdict,— Answers  to  Interrogatories, —Erroneous  Decrees- 
Failure  to  take  Exception,— X  geueral  verdict  will  not  be  controlled  by 
answers  to  inteiTOgatories,  if  reconcilable  therewith  upon  any  sup- 
posable  state  of  facts  that  might  be  proved  under  the  pleadings  and 
issues  in  the  case.  Where  no  exception  has  been  taken  to  a  decree  ren- 
dered, and  no  motion  made  for  its  modification,  tlie  question  of  the 
correctness  of  such  decree  can  not  be  raised  in  the  SuiM*en\e  Court. 
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From  the  Shelby  Circuit  Court. 

A.  Blair,  JE.  P.  Ferns,  A.  F.  Wray  and  W.  W.  Spencer y. 
for  appellants. 

T.  B.  Adams  and  L.  T.  Michener,  for  appellee. 

Woods,  J. — Suit  by  the  appellee  against  the  appellants,  to 
enforce  a  vendor's  lien  and  to  recover  judgment  upon  a 
promissory  note  made  by  the  appellant  Samuel  Higgins. 
The  original  complaint  was  against  said  Samuel  and  his  wife 
and  co-appellant,  Rebecca,  but  on  leave  of  the  court  an  ''ad- 
ditional complaint,"  in  two  paragraphs,  was  filed,  wherein 
said  Martin,  who  had  purchased  the  land  upon  which  the 
lien  was  claimed,  was  made  a  party  defendant,  and,  issues 
of  fact  having  been  joined  upon  the  complaint,  the  plaintiff 
thereafter  filed  a  supplemental  complaint,  in  one  paragraph,, 
to  which  the  defendants  filed  joint  and  separate  answers. 
Trial  by  jury ;  general  verdict  and  answers  to  interrogato- 
ries ;  judgment  and  decree  for  the  plaintiff,  as  prayed. 

The  appellant  Martin  alone  assigns  error,  to  wit,  as  fol- 
lows: 

1 .  Because  the  court  erred  in  overruling  his  motion  for  a 
judgment  on  the  verdict  of  the  jury  and  the  answers  to  the 
interrogatories. 

2.  Because  the  court  erred  in  overruling  his  motion  for  a 
new  trial. 

3.  Because  the  court  erred  in  rendering  judgment  against 
him,  there  being  no  verdict  on  which  such  judgment  could  be 
rendered. 

4.  Because  neither  paragraph  of  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action,when  separately  con- 
sidered. 

We  will  dispose  of  the  last  assignment  first.  No  demurrer 
was  filed  to  the  complaint  nor  to  any  paragraph  thereof  ► 
The  sufficiency  of  the  facts  averred  in  a  complaint  as  a 
whole  may  be  brought  in  question  here  by  an  assignment  of 
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error  thereon,  but  the  sufficiency  of  single  pai'agraphs  can 
not  be  separately  questioned  in  that  way.  That  is  to  sa}% 
the  assignment  of  error  must  be  upon  the  whole  complaint ; 
but,  when  so  challenged,  the  complaint  will  be  upheld  if  any 
one  paragraph  is  good,  or  so  far  good  as  to  come  within  the 
rule  that  defective  averments  may  be  deemed  cured  by 
the  verdict.  It  is  ndl  meant,  however,  that  when  error  is 
assigned  upon  a  comj^laint  consisting  of  several  paragraphs, 
the  complaint  will  be  treated  as  a  unit  and  upheld  if  all  the 
pai'agraphs  contain  facts  sufficient  to  constitute  a  cause  of 
action.  There  must  be  one  good  paragraph,  when  consid- 
ered by  itself,  or  the  error  will  be  deemed  well  assigned. 
The  assignment  under  consideration  is  good,  because  it  puts 
directly  in  issue  the  sufficiency  of  the  whole  complaint,  con- 
sidered with  reference  to  each  paragraph,  which  is  the  exact 
mode  in  which  it  must  be  considered,  whatever  form  of 
assignment  may  be  adopted.  On  this  subject  see  the  fol- 
lowing cases :  Caress  v.  Fostet^  62  Ind.  145 ;  Smith  v. 
Freeman^  71  Ind.  85 ;  Hie  Pittsburgh^  etc.^  H.  W,  Co.  v. 
Hunt,  71  Ind.  229. 

Indeed,  where  the  complaint  contains  more  than  one  par- 
agi'aph,  instead  of  saying  that  the  complaint  does  not  state 
facts  sufficient,  etc.,  it  would  seem  to  be  a  more  appropriate 
formula  for  the  assignment  to  say  :  *'That  no  pai^agraph  of 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action."  Such  an  assignment  presents  an  accurate  state- 
ment of  the  exact  question  which  must  be  passed  upon; 
while  an  assignment  upon  the  complaint  as  a  whole  does  not 
present  the  question  directly,  but  only  argumentatively,  and 
the  argument  leads  directly  to  the  formula  suggested ;  that  is 
to  say,  in  this  wise :  **The  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,"  ftecati^e. "No  para- 
graph of  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action." 

However,  the  objections  advanced  to  tiie  several  para^ 
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graphs  of  the  complaint  before  us  are  not  well  made.  Each 
paragraph  shows  that  the  note  sued  on  was  given  for  a  part 
of  the  price  of  the  land ;  that  no  security  was  taken ;  that 
the  maker  was  insolvent ;  that  the  land  had  been  conveyed 
to  said  Martin,  one  paragraph  averring  that  he  took  with 
actual  notice,  another  that  he  took  with  notice,  and  for  the 
purpose  of  aiding  said  Samuel  in  cheating  the  plaintiff  out 
of  his  claim,  and  another,  that  there  remained  "due,  and  to 
become  due,  from  Martin  Higgins  to  said  Samuel  Higgins^ 
a  large  balance,  to  wit,  $7,000,  of  the  amount  which  said 
Martin  Higgins  agreed  to  pay  as  the  price  of  said  land.'* 
These  averments  were  clearly  sufficient  to  make  the  respec- 
tive paragraphs,  in  which  they  are  found,  good  as  against 
said  Martin,  and  there  is  no  claim  of  defect  in  any  other  re- 
spect. That  the  vendor  may  enforce  his  lien  against  a  sub- 
sequent purchaser,  without  notice,  who  has  not  paid  the  full 
purchase  price,  saving  the  purchaser's  rights  to  the  extent 
of  the  part  of  the  price  paid  before  he  received  notice  of  the 
first  vendor's  claim,  is  well  settled  by  authority,  and  is  man- 
ifestly in  accordance  with  the  principles  of  equity  and  good 
conscience.  Amory  v.  BeiUy,  9  Ind.  490  ;  Mer^ntt  v.  Wells, 
18  Ind.  171 ;  Walker  v.  Cox,  25  Ind.  271 ;  Crowfoot  v. 
Zinky  30  Ind.  446;  Story  Eq.,  sees.  1217,  1219;  4  Kent 
Com.  152  ;  2  Sugden  Vendors,  8th  Am.  ed.,  bottom  p.  671, 
note  d ;  1  Perry  Trusts,  sees.  232,  239  ;  Rhodes  v.  Green,  36 
Ind.  7  ;  Macki^eth  v.  Symmons,  15  Ves.  329  ;  S.  C,  1  Lead. 
Cas.  Eq.,  pt.  1,  side  p.  289. 

The  motion  for  a  new  trial  was  not  filed  within  the  time 
prescribed  by  the  statute,  that  is  to  say,  at  the  term  of 
court  at  which  the  verdict  was  rendered.  IE.  S.  1876,  p. 
183,  sec.  354.  There  is  therefore  no  question  before  us  in 
reference  to  that  naotion  and  the  causes  therein  stated  for  a 
new  trial,  including  the  instructions  of  the  court  to  the  jury 
and  the  inquiry  whether  the  verdict  is  according  to  the  law 
aod  the  evidence. 
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This  leaves  to  be  considered  only  the  first  and  third  as- 
signments of  error. 

The  verdict  and  answers  to  interrogatories,  each  signed  by 
the  foreman  of  the  jury  were  as  follows:  "We,  the  jury, 
find  for  the  plaintiff,  as  against  Samuel  Higgins,  in  the  sum 
of  $429|V\r9  ^^^  ^h^^  plaintiff  is  entitled  to  a  vendor's  lien 
on  the  land  mentioned  in  the  complaint  for  said  sum,  as 
against  Martin  Higgins  and  Samuel  Higgins. 

"Question  1st.  Did  Samuel  Higgins  and  wife  convey  to 
Martin  Higgins  the  lands  set  out  in  the  first  pan^raph  of  the 
complaint,  on  the  16th  day  of  September,1876  ?  Answer.  Yes. 

"Ques.  2d.  When  Martin  Higgins  purchased  the  land  of 
Samuel  Higgins,  did  Martin  Higgins  know  that  the  plaintiFs 
claim  was  for  purchase-money  and  was  unpaid.     Ans.    No. 

"Ques.  3d.  Did  Martin  Higgins  receive  notice  of  ibe 
plaintiff's  claim  before  he  paid  Samuel  Higgins  all  of  the 
purchase-money  for  the  real  estate,  and,  if  so,  what  amount 
remained  unpaid  when  he  received  such  notice.  Ans.  Yes; 
♦41.50. 

It  11^  manifest  that  the  court  committed  no  error  in  over- 
ruling the  motion  of  the  appellant  for  judgment  in  his  favor. 
The  general  verdict  is  informal,  but  in  terms  is  distinctly  in 
favor  of  the  plaintiff,  as  against  Samuel  and  Martin  Higgins. 
No  objection  having  been  made  to  it,  upon  motion  for  a 
ventVe  de  novo^  or  otherwise,  the  court  was  warranted  in 
entering  a  decree  thereon  against  said  defendants.  There  is 
nothing  in  the  special  findings  necessarily  inconsistent  with 
this  conclusion  ;  for,  while  it  is  found  that  Martin  Higgins 
had  no  notice  of  the  plaintiff's  right  to  a  lien  when  he  pur- 
chased the  land,  and  that  he  did  have  notice  before  he 
had  paid  all  the  purchase-money,  to  wit,  $41.50,  it  is  not 
found  what  the  purchase  price  was  which  he  agreed  to  pay 
or  perform.  The  sum  unpaid  at  the  time  of  the  notice,  for 
all  that  is  found,  may  have  been  the  whole  price,  or,  if  not 
the  whole  price,  yet  all  that  was  payable  in  money ;  while 
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the  remainder  may  have  been  yet  to  be  performed  or  dis- 
charged by  the  delivery  or  conveyance  of  other  property,  or 
in  some  other  supposable  manner.  The  rule  is,  and  has  been 
repeatedly  declared,  that  the  general  verdict  shall  not  be 
controlled  by  the  answers  to  interrogatories,  if  reconcilable 
therewith  upon  any  supposable  state  of  facts  provable  under 
the  pleadings  and  issues  in  the  case. 

Counsel  for  the  appellant  insist,  however,  that  the  decree 
should  have  gone  against  him  for  the  sum  of  $41.50  only, 
that  is  to  say,  for  the  amount  of  the  purchase-money  found 
to  have  been  unpaid  when  he  received  notice  of  the  plain- 
tiff's right  to  a  lien.  This  position  is  overthrown  by  what 
we  have  already  said  ;  but,  if  it  were  conceded  that  the  lien 
of  the  plaintiff  should  have  been  enforced  for  that  sum  only 
against  the  land  in  the  hands  of  the  appellant,  the  proper 
steps  were  not  taken  to  save  and  present  the  question.  The 
appellant  took  no  exception  to  the  decree  as  rendered,  and 
made  no  motion  for  a  modification.  To  the  extent  of  said 
sum  of  $41.50  at  least  the  decree  was  right,  and  it  was  erro- 
neous, if  at  all,  only  in  declaring  the  lien  for  a  greater  sum. 
The  appellant  should  have  excepted  to  the  amount  of  the 
<iecree  as  too  great,  or  should  have  moved  for  a  reduction 
of  the  amount  to  the  proper  sum,  and  saved  an  exception  to 
the  ruling  on  that  motion  if  adverse. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 


♦•♦ 
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CTbimtnal  1j aw. --Indictment. — Supreme  Court.— Practice. — Where  an  In- 
dictment is  apparently  good,  and  no  objection  thereto  is  pointed  out, 
the  Supreme  Court  will  not  consider  assignments  of  error  based  on  the 
overruling  of  a  motion  to  quash  such  indictment,  or  the  overruling  of 
ji  motion  in  arrest  of  judgment 
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From  the  Cass  Circuit  Court. 

■    «7.  W.  McGreevy^  for  appellant. 

D,  P.  Baldwin^  Attorney  Greneral,  and  E.  8.  DanidSr 
Prosecuting  Attorney,  for  the  State. 

WoRDEN,  J. — ^The  appellant  was  indicted  in  the  court  be- 
low for  an  assault  and  battery  upon  Zenas  S.  Bamett,  with 
intent  then  and  there,  thereby,  purposely,  feloniously  and 
with  premeditated  malice,  to  kill  and  murder  the  said  Bar- 
nett.  On  trial  the  defendant  was»  convicted,  and  he  was 
adjudged  to  pay  a  fine  of  $25  and  to  be  imprisoned  in  the 
state-prison  for  the  period  of  four  years. 

The  following  errors  are  assigned : 

'•1st.  The  court  erred  in  overruling  the  appellant's  mo- 
tion to  quash  the  indictment  herein. 

*'2d.  The  court  erred  in  overruling  the  appellant's  motion 
for  a  new  trial. 

"3d.  The  court  erred  in  overruling  appellant's  motion  in 
arrest  of  judgment." 

The  indictment  seems  to  us  to  have  been  good,  and,  as  no 
objection  to  it  has  been  pointed  out,  we  need  not  take  any 
further  notice  of  the  first  and  third  assignments  of  error. 
The  only  ground  upon  which  it  is  urged  that  a  new  trial 
should  have  been  granted  is  that  the  evidence  was  not  suf- 
ficient to  sustain  the  verdict.  We  have  examined  the  evi- 
dence carefully,  and  have  concluded  that  the  case  is  not  one 
that  calls  for  the  interference  of  this  court. 

The  judgment  below  is  affirmed,  with  costs. 


No.  S739. 
Howard  v.  The  State. 


Practicr.— i9uprem«  CourL—Becord.—Wheve  the  only  error  aBsl/pned  to 
upon  the  overruliog  of  a  motion  for  a  new  trial,  and  the  evidence  is  not 
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in  the  record,  but  there  is  a  bill  of  exceptions  therein  showing  tlie 
instructions  given  by  the  court,  both  oral  and  written,  but  not  showing 
that  any  exception  was  talien  at  the  time  to  the  giving  of  either,  no 
question  is  presented  for  the  decision  of  the  Supreme  Court. 

From  the  Clark  Circuit  Court. 

J.  B.  Merhoethery  for  appellant. 

D.  P,  Baldwin^  Attorney  General,  and  W.  W.  ThonitoHj 
for  the  State. 

Woods,  J. — The  appellant  was  indicted,  convicted,  and 
sentenced  to  the  state-prison  for  four  years,  upon  a  charge 
of  assault  and  battery  with  intent  to  commit  a  rape.  Error 
is  assigned  only  upon  the  overruling  of  the  motion  for  a  new 
trial.  The  evidence  is  not  in  the  record.  There  is  a  hill  of 
€xee])tions  showing  the  written  instructions  of  the  court  to 
the  jury,  and  that  the  court  repeated  orally  to  the  jury  the 
substance  of  one  of  the  written  charges.  The  bill  also  shows 
that  the  court,  before  the  commencement  of  the  argument, 
^vas  requested  by  the  appellant  to  give  its  instructions  in 
^vriting.  It  does  not  appear  that  any  exception  was  taken 
to  any  of  the  instructions,  written  or  oral,  and  it  is  expressly 
stated  in  the  bill  of  exceptions,  that  '*said  verbal  repetition 
Avas  not  excepted  to  at  the  time."  The  record  presents  no 
<|uestion  for  decision. 

The  judgment  is  affirmed,  with  costs. 


\ 


»•» 


73    539 
186    125; 
No.  9146.  -     -73^ 

Palmer  et  al.  v.  Glover.  nr^ 

VVQUKST,^ Action  on.— A  judgment  is  a  debt  of  record,  and  an  action       \  73  ^ 
may  be  maintained  thereon  for  the  recovery  of  such  debt,  although  the       ^^^^ 
judgment  plaintiff  therein  could  enforce  its  collection  by  execution  is- 
sued out  of  the  court  in  which  it  was  rendered. 

Vol.  73.-34 
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Same. — Costs. — Interest. — A  judj^ment  for.  costs  is  a  ^'judgment  for 
money,"  within  the  meaning  of  the  act  of  March  10th,  1879,  concern- 
ing interest,  etc..  Acts  187{>,  p.  43,  and  bears  interest  from  the  date  of  the 
return  of  the  verdict  or  finding  of  the  couil,  until  the  same  shall  be 
satisfied,  and  a  judgment  plaintiff  is  entitled  to  recover  for  such  costs, 
with  interest  thereon,  in  an  action  upon  his  judgment. 

Same. — Entry  of  Costs  in  Order  Book. — It  is  not  necessary  that  the  entry 
of  a  judgment  on  the  order  book  should  specify  the  amount  of  the  costs 
recovered. 

Same.— i?Ve  Book.—Becord.—Evidence. — The  fee  book  of  the  clerk  of  the 
circuit  court  is  a  public  record,  and  judgment  defendants  are  bound 
by  the  lawful  entries  of  such  clerk  against  them  therein,  and  it  is  compe- 
tent evidence  of  the  amount  of  costs  due  the  judgment  plaintiff  in  an 
action  on  his  judgment. 

Same. — Fee  Bill.— Fees  and  Salaries, — The  provisions  of  section  39  of  the 
fee  and  salary  act  of  March  12th,  1875,  in  relation  to  actions  on  fee 
bills.  1  K.  H.  187G,  p.  478,  are  not  applicable  to  a  suit  upon  a  judgment, 
and  for  the  costs  recovered  therein.  Quertft  whether  the  fee  and  salar)'' 
act  of  March  31st,  1879,  Acts  1879,  j).  130,  does  not  repeal  section  39,  untpra. 

Same. — Collateral  Attack. — Parol  Evidence. —  Taxation  of  Costs.— If  the 
costs,  or  any  of  the  items  thereof,  were  illegal  charges  a^iinst  the  judg- 
ment defendant,  he  might  have  had  a  taxation  of  the  costs,  by  a  motion 
for  that  purpose,  in  the  original  cause,  but  could  not,  in  an  action  on 
the  judgment  therein,  impeach  the  judgment  for  costs  by  parol  ev- 
idence. 

Supreme  Covm.— Weight  of  Evidence. — Finding .—T\iei  Supreme  Court 
will  not  disturb  a  finding  on  the  mere  weight  of  evidence,  where  the 
evidence  tends  to  support  it. 

From  the  Lm^Tencc  Circuit  Court. 

O.  W.  Friedley  and  E.  D.  Pearson^  for  appellants. 
M.  T.  Dunn  and JDunn,  for  appellee. 

HowK,  C.  J. — In  this  action  the  appellee  sued  the  api>el- 
lants  upon  a  judgment  which  he  had  recovered  of  and  from 
them  on  the  3()th  day  of  March,  1877,  by  the  considenition 
•of  the  court  below.  This  suit  was  commenced  on  the  24th 
•day  of  September,  1880.  The  appellants  jointly  answered 
Ihe  appellee's  complaint  by  a  general  denial  thereof.  A  trial 
of  the  cause  by  the  court  resulted  in  a  finding  for  the  appel- 
lee in  the  sum  of  $1,611.95,  and  over  the  appellants'  motion 
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for  a  new  trial,  and  their  exception  saved,  judgment  was  ren- 
dered on  the  finding. 

i\\  their  brief  of  this  cause,  the  appellants'  counsel  say : 
^'The  errors  we  will  insist  upon  arise  oii  a  motion  for  a  new 
trial,  and  for  the  specific  reasons  that  the  finding  and  judg- 
ment are  contraiy  to  the  evidence,  are  excessive  and  con- 
trary to  law,  and  are  not  sustained  by  sufficient  evidence." 

In  Gould  V.  Uayden^  iV6  Ind.  443,  it  was  said  by  this  couit : 
*' A  judgment  is  a  'debt  of  record  ;'  and,  whether  foreign  or 
domestic,  an  action  may  be  maintained  thereon  for  the  re- 
covery of  such  debt,  even  where  it  might  appear  that  the 
judgment  phiintiff  could  enforce  the  collection  of  his  judg- 
ment by  an  execution  issued  out  of  the  couit  in  which  it  was 
rendered.  Davidson  v.  Nebakei\  21  Ind.  334.  The  judg- 
ment plaintiff,  of  course,  controls  his  judgment.  He  may 
enforce  its  collection  by  the  process  of  the  court  in  which  he 
obtained  his  judgment,  or  he  may,  if  he  may  elect  so  to  do, 
use  his  judgment  as  an  original  cau.se  of  action,  and  bring 
suit  thereon  in  the  same  or  some  other  court  of  competent 
jurisdiction,  and  prosecute  such  suit  to  final  judgment." 

The  point  made  by  the  appellants'  counsel,  '*that  appel- 
lee's right  of  action  is  a  bare  technicality  of  questionable 
policy,"  is  not  well  founded  ;  and  certainly  he  can  not,  under 
the  law,  be  "called  upon  to  give  any  reason  or  cause  for 
bringing  this  suit,  when  he  already  had  a  judgment." 

It  is  claimed  by  the  appellants'  counsel  that  the  damages  as- 
sessed bv  the  court  were  excessive,  in  this,  that  thev  were  as- 
sessed  at  the  sum  of  $3.90  in  excess  of  the  aggregate  amount 
of  the  original  judgment  debt,  and  of  the  interest  accrued 
thereon,  and  of  the  costs  taxed  on  the  original  judgment  at 
$34.30,  without  interest  thereon.  This  point  is  well  taken,  if 
it  can  be  correctly  said  that  the  appellee  was  not  entitled  to 
recover  interest  on  his  judgment  for  costs  ;  but  if  the  appel- 
lee was  entitled  bv  law,  as  we  think  he  was,  to  recover  inter- 
«st  on  his  judgment  for  costs,  then  the  damages  assessed  by 
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the  court,  instead  of  being  excessive,  were  not  enough  by  the 
sum  of  $3.42.  In  section  2  of  **An  act  concerning  interest 
and  usury,"  approved  March  10th,  1879,  it  is  provided  a^ 
follows :  ''Interest  on  judgments  for  money,  hereafter  ren- 
dered, shall  be  from  the  date  of  the  return  of  the  verdict  or 
finding  of  the  court,  until  the  same  shall  be  satisfied,  at  the 
I'ate  percent,  agreed  upon  by  the  parties  in  the  original  con- 
tract, not  exceeding  six  per  cent.,  and  if  there  is  no  contract 
by  the  i)arties,  at  the  rate  of  six  dollars  a  year  on  one  hun- 
dred dollars."     Acts  1«79,  p.  43. 

This  is  substantially  a  re-enactment  of  section  3  of  the 
atlof  March  7th,  18^)1,  "regulating  interest  on  money,"  etc. 
1  R.  S.  187(),  p.  t>0().  The  only  material  difference  between 
the  two  sections  is,  that,  under  the  older  law,  * 'judgments 
for  money"  bore  interest  fi'om  the  date  of  signing  the  same ; 
while  under  the  law  now  in  force  such  judgments  bear  inter- 
est "from  the  date  of  the  return  of  the  verdict  or  findinof  of 
the  court."  It  is  settled 'by  the  decisions  of  this  court,  that 
"the  costs  recovered  In'  the  judgment  are  due  to  the  judg- 
ment plaintiff,  and  it  is  his  right  to  control  and  receive  the 
money  so  recovered;"  and  that  "a  judgment  in  favor  of  a 
party  for  costs  is,  therefore,  as  much  his  own  i)roperty  and 
under  his  own  control  as  a  judgment  for  a  debt  sued  for." 
Armswortk  v.  /Scoff en,  29  Ind.  495  ;  llai/s  v.  Boyei\  59  Ind. 
341 ;  Miller  v.  The  Sfafe,  ex  wL,  (>1  Ind.  503  :  and  Goodtmn 
V.  8mUh,  68  Ind.  301. 

If  a  judgment  for  costs  is  a  "judgment  for  money,"  and 
it  surely  is,  then,  by  the  express  temis  of  the  statute,  it  hears 
interest  "from  the  date  of  tlie  return  of  the  verdict  or  find- 
ing of  the  court,  until  the  same  shall  be  satisfied  ;"  and  the 
judgment  plaintiff,  in  an  action  upon  his  judgment,  is  as 
much  entitled  to  recover  interest  upon  his  judgment  for  costs 
as  he  is  upon  his  judgment  debt.  We  are  of  the  opinion, 
therefcn'e,  that  the  appellee's  damages,  assessed  by  the  court, 
weix3  not  excessive,  as  claimed  by  the  apj^ellants,  but  that». 
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on  the  contrary,  they  were  not  enough  ;  and  of  such  an  error, 
in  the  assessment  of  the  amount  of  the  recovery,  the  appel- 
lants do  not  complain. 

But  the  appeUants'  counsel  insist  that  the  ai>i)e11ee  had  no 
right  to  recover  said  $34.80  costs,  because,  at  the  time  of 
the  rendition  of  the  judgment,  the  costs  had  not  been  taxed, 
and  the  entry  of  the  judgment  did  not  contain  any  specific 
amount  of  costs.  The  fomi  of  the  entry  was,  that  the  ap- 
pellee recover  from  the  appellants  a  certain  sum  of  money, 
"and  his  costs  and  charges  by  him  in  and  about  this  suit  hiid 
out  and  expended."  Counsel  think  that  this  entry  of  the 
judgment  for  costs  was  not  sufficient,  but  we  think  it  con- 
tained all  that  was  necessary.  We  know  of  no  law  which  re- 
quires that  the  entry  of  a  judgment  on  the  order  book  should 
specify  the  amount  of  the  costs  recovered.  But  counsel  say  that 
"the  fee  book  offered  in  evidence  was  but  an  ex  parte  state- 
ment of  the  clerk,  to  which  the  appellants  were  not  parties." 
The  fee  book  is  a  public  record,  which  the  clerk  is  required 
by  law  to  keep  in  his  office,  and  to  tax  and  charge  therein 
the  fees  and  costs  in  each  and  every  suit  in  the  court  of 
which  he  is  clerk,  and  his  entries  in  the  fee  book  are  no 
more  his  ex  parte  statements  than  are  his  entries  in  the  or- 
der book,  or  any  other  re(*ord  of  his  office.  Judgment  de- 
fendants are  bound  by  the  lawful  entries  of  the  clerk  against 
them  in  the  fee  book,  and  they  will,  at  least,  act  wisely  if 
thev  take  notice  of  their  contents. 

The  appellants'  counsel  nlso  insist  that  the  ai)pel1ee  ought 
not  to  recover  the  costs  in  the  original  judgment,  because  of 
the  provisions  of  section  39  of  the  fee  and  salary  act  of 
March  12th,.  1875.  This  section  provides  that  "No  action 
shall  be  maintained  on  any  fee  bill,  due  to  any  person,  so 
long  as  the  party  owing  the  same  shall  reside  within  the  ju- 
risdiction of  the  court  issuing  the  same."  I  R.  S.  1876,  p. 
478.  This  section  does  not  seem  to  have  been  re-enacted, 
either  in  form. or  substance,  in  the  fee  and  salary  act  of  March 
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31st,  1879,  and  it  might  well  be  doubted  if  the  later  act  did 
not  repeal  the  section  above  quoted.  But,  whether  the  sec- 
tion is  repealed  or  not,  it  is  certain,  we  think,  that  its  pix)- 
visions  are  not  applicable  to  the  case  now  before  us  ;  for  this 
is,  in  no  proper  sense,  an  action  upon  a  fee  bill.  In  legal 
parlance,  a  fee  bill  is  a  writ  issued  against  a  party  making 
costs,  which  he  has  not  paid,  and  this  writ  may  issue  against 
such  party,  without  regard  to  any  judgment  for  costs,  which 
had  been  or  might  be  rendered  therefor,  eithcir  for  or  against 
such  party. 

Several  objections  are  made  by  the  appellants'  counsel  to 
the  costs,  and  to  different  items  of  costs,  which  we  need  not 
stoj)  to  consider.  The  fee  book  was  a  record  of  the  court, 
and,  as  such,  it  was  competent  evidence  ;  and  it  proved  the 
amount  of  costs  due  the  appellee  in  the  original  judgment, 
in  accordance  with  the  finding  of  the  court.  If  the  costs,  or 
any  of  the  items  thereof,  were  improper  or  illegal  chaises 
against  the  appellants,  they  might  have  had  a  taxation  of  the 
costs,  by  a  motion  for  that  purpose,  in  the  original  case,  but 
thcv  could  not,  we  think,  on  the  trial  of  the  case  at  bar,  im- 
peach  the  judgment  for  costs,  in  whole  or  in  i)art,  by  the  in- 
troduction of  parol  evidence. 

Finally,  it  is  urged  l)y  the  ai)pcllants'  counsel  that  the  ev- 
idence on  the  trial  was  incomplete,  because  it  did  not  appear 
that  the  files  in  the  original  suit  had  been  given  in  evidence. 
On  this  point,  it  is  enough  for  us  to  say  that  the  evidence  in 
the  record  tended  stronoflv  to  sustain  the  finding  of  the  court 
on  every  material  question  involved  in  the  issues.  In  such 
a  case»  we  can  not  disturb  the  finding  of  the  court,  on  the 
weight  of  the  evidence.  AA'hen  the  entry  of  the  judgment 
on  the  order  book  was  offered  in  evidence,  the  only  objection 
to  its  admission,  pointed  out  by  the  appellants,  was  that  no 
evidence  had  been  offered  or  i)roposed,  showing  that  the 
judgment  offered  was  against  them,  or  in  favor  of  the  ajv 
pellee.     They  have  abandoned  this  objection,  as  they  had 
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the  right  to  do,  in  this  (H)iut,  ])ut  they  can  not  here  insist 
upon  an  objection  to  the  evidence,  which  they  failed  to  make 
in  the  trial  couil.  The  motion  for  a  new  trial  was  correctly 
overiTiled.     We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


No.  8715. 
The  State  v.  Corll. 

XiIQUORLaw.— i8'a/e«  Without  License. — Quantity  SoUh'-Pleading. — Indict- 
meiit. — Information.— Case  Of «mtM,— Section  12  of  the  act  of  Marcli 
17th,  1875,  to  license  tlie  sale  of  intoxicating  liquor,  1  R.  S.  1876,  p.  869, 
creates  two  distinct  offences  as  to  retailing  without  a  license :  selling 
less  than  a  quart  at  a  time,  without  i*eference  to  the  place  where  it  is  to 
be  drank ;  and  selling  in  any  quantity  to  be  drank  or  suffered  to  be  drank 
on  the  premises  where  sold.  And,  in  a  prosecution  under  the  first  branch 
of  such  section, the  indictment  or  affidavit  and  infonnation  jinist  aver  that 
the  quantity  sold  was  less  than  a  quart,  unless  it  is  averred  that  it  was 
sold  to  be  drank  on  the  premises,  but  in  a  prosecution  under  the  second 
bnmcli  tlie  (luantity  sold  is  inmiateristl.  The  State  v.  Zeitler^  63  Ind. 
441.  overruled,  so  far  as  it  is  in  conflict  with  this  decision. 

From  the  AVabash  Circuit  Court. 

/).  P.  Baldwin^  Attorney  General,  M.  Good^  Prosecuting 
Attorney,  O.  IT.  Bogue  and  W.  W.  Tfioimton,  for  the  State. 
A.  Iless^  for  appellee, 

WoRDEN,  J. — Affidavit  and  information  against  the  appel- 
lee for  retailing  without  a  license.  On  motion  of  the  appel- 
lee, the  affidavit  and  infonnation  were  quaAed,  and  the  State 
excepted.     This  ruling  of  the  court  is  assigned  for  error. 

The  affidavit,  made  by  Elam  Robbins,  stated  that  '*on  or 
about  the  1st  day  of  January,  A.  D.  1880,  at  the  county  of 
Wabash  and  State  of  Indiana,  one  George  W.  Corll  unlaw- 
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fully  sold  to  said  Robbins  one  gill  of  intoxicating  liquor,  to 
be  drank,  and  suffered  to  be  drank  in  the  house  of  said  Corll, 
where  the  same  was  so  sold,  to  wit,  one  gill  of  intoxicating 
liquor,  called  whiskers  at  and  for  the  price  of  ten  cent^  iu 
money,  he,  the  said  Corll,  not  being  then  and  there  licensed 
to  sell  intoxicating  liquor  to  be  dmnk  or  suffered  to  be  drunk 
in  said  house,  contrary,''  etc. 

The  information  followed  the  affidavit. 

The  objection  urged  to  the  affidavit  and  information  is 
that  they  do  not  allege  that  the  (juantity  of  liquor  sold  was 
less  than  a  quail. 

This  objection  is  not  well  taken.  The  12th  section  of  the 
act  of  March  17th,  1875,  1  R.  S.  1870,  p.  8(59,  provides 
that  "Any  person  not  being  licensed  accoixiing  to  the  pro- 
visions of  this  act, who  shall  sell  (w  barter,  directly  or  indii-ectly , 
any  spirituous,  vinous  or  malt  liquors  in  a  less  quantity  than  a 
quart  at  a  time,  or  who  shall  sell  or  barter  any  spirituous, 
vinous  or  malt  liquors  to  be  drank  or  suffered  to  be  drank 
in  his  house,  out-house,  yard,  garden,  or  the  appurtenances 
thereto  belonging,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined,"  etc. 

This  section  creates  two. distinct  offences  :  The  first  bninch 
makes  it  an  offence  to  sell  or  barter,  without  a  license,  spirit- 
uous,  etc.,  liquors,  in  a  less  quantity  than  a  quart  at  a  time, 
without  reference  to  the  place  where  they  are  to  be  drunk. 
In  a  prosecution  under  the  first  branch  of  the  section,  that 
is,  where  it  is  not  averred  that  the  licjuors  were  to  be  drunk, 
or  were  suffered  to  be  drunk,  in  the  house,  etc.,  the  indict- 
ment or  affidavit  and  information  must  show  that  the  quan- 
tity sold  was  less  than  a  quart.  See  Arbintrode  v.  Tfte 
Sfafe^  G7  Tnd.  2()7,  and  subsequent  cases  following  it.  But, 
imder  the  second  branch  of  the  section,  the  quantity  sold  is 
entirely  immaterial.  The  ol)ject  of  the  second  Immch  was 
to  prohibit  the  barter  or  sale  of  such  li(|uors  in  any  quantity, 
great  or  small,  to  be  drunk,  or  suffered  to  be  drunk,  iu  the 
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house,  etc.,  without  a  license.  Schlicht  v.  The  State^  5G 
Ind.  173 ;  Plunkett  v.  The  State,  69  Ind.  68. 

The  averments  in  the  affidavit  and  information  brought 
the  ciise  within  the  second  branch  of  the  section  of  the  stat- 
ute above  (juoted ;  and  there  was  no  need,  therefore,  that 
they  should  show  that  the  quantity  sold  was  less  than  a  quart. 

If  there  isanythhig  in  the  case  of  Tlie  State  v.  Zeiiler,  63 
Ind.  441,  which  is  in  conflict  with  the  fore«:oin<r  view,  it 
must  be  to  that  extent  overruled. 

We  are  of  opinion  that  the  coui*t  below  erred  in  quashing 
the  affidavit  and  information. 

The  judgment  below  quashing  the  affidavit  and  infonna- 
lion  is  reversed,  with  costs,  and  the  cause  remanded  for  fur- 
ther proceedings. 


»•» 
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Hess  v.  The  State. 

*C?RIM1NAL  Law. — Empanelling  Grand  Jury. —  Venire. — Statute  Comtrued. 
— Indictment.— ^ Abatement, — The  inhibition  contained  in  the  act  of  March 
-  10th,  1873,  2  R.  S.  187G,  p.  418,  against  tlie  clerk  issuing,  without  an 
order  of  tlie  judge,  a  renire  for  the  attendance  of  grand  juroi-s,  al- 
ready properly  chosen  by  the  countj'  board,  constitutes  no  restriction 
on  the  power  of  the  court  to  organize  the  panel  from  those  found  hi 
attendance,  though  they  have  come  in  response  to  a  summons  issued 
without  the  required  order;  and,  where  a  gi-and  jury  is  thus  organized, 
it  is  not.  for  that  reason,  illegal,  and  a  plea  in  abatement  by  a  defendant 
to  an  indictment  returned  by  such  jury  against  him  was  properly 
overi'uled. 

'Same. — Forfjery.—Lost  Instrument.— Pleading . — It  is  not  necessary,  hi  an 
indictment  for  forgery,  where  the  instrument  forged  is  alleged  to  be 
lost,  to  show  that  search  therefor  had  been  made  by  the  parties  to  whom 
it  was  uttered. 

■Same. — IJescription. — Where  the  indictment  describes  the  lost  note  as 
purporting  to  be  signed  by  **one  Henry  Wintrode  or  Henry  R.  Win- 
trode,''  such  description  is  not  uncertain  or  equivocal. 
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From  the  Huntington  Circuit  Court. 

J,  J.  DilJe  and  J,  B,  KenneVy  for  appellant. 
D.  P,  BaUhvin,  Attorney  GeneKil,t'.  W,  Wafkim,  Prose- 
cuting Attorney,  and  A.  Moore ^  for  the  State. 

Woods,  J. — The  appellant  was  indicted,  convicted  and 
sentenced  to  the  state-prison  f(n*  two  years  on  a  charge  of 
forgery.  The  assignments  of  error  are  :  ( 1 )  That  the  court 
erred  in  sustaining  the  demurrer  of  the  State  to  the  appel- 
lant's plea  in  at)atement ;  (2)  the  court  eiredin  overruling  the 
motion  of  the  appellant  to  quash  the  indictment;  (3)  the 
couil  erred  in  overruling  the  motion  in  arrest  of  judgment. 

The  overruling  of  the  motion  for  a  new  trial  is  also  assigned* 
but  the  evidence  adduced  on  the  trial  is  not  in  the  I'ecoixl. 
Counsel  for  the  appellant  concede  that  no  question  is  saved 
in  respect  to  this  ruling.  We  may  observe  hei'c  that  the 
record  does  not  show  that  the  motion  in  arrest  of  judgment 
was  overruled,  nor,  indeed,  that  such  a  motion  wtis  iiled. 
Immediately  following  the  entry  of  judgment  against  the 
api)ellant,  there  is  set  forth  in  the  transcript  a  copy  of  a 
motion,  entitled  in  the  cause,  to  arrest  the  judgment,  but 
the  record  contains  no  statement,  or  recital,  or  copy  of  the 
clerk's  indorsement  of  the  filing  thereof ,  and  thei*e  is  nothing 
at  all  to  show  any  action  of  the  court  on  the  motion. 

Omitting  some  formalities  and  supei-fluous  words,  the 
indictment,  which  on  the  face  of  the  record  appears  to  have 
been  duly  found  and  returned  into  court,  June  8th,  1880* 
was  as  follows  :  The  grand  jurors  of  the  count}"  of  Hunting- 
ton, and  State  of  Indiana,  etc.,  on  their  oath  present  that 
Henry  Hess,  late  of  said  county,  on  the  12th  day  of  FcIh 
ruary,  1878,  at,  etc.,  did  then  and  thei*e  feloniously,  falsely 
and  fraudulently  utter,  publish  and  put  off  as  true  and  gen- 
uine, to  Enos  T.  Taylor,  a  certain  false,  forged  and  (rounter- 
feit  promissory  note,  for  the  payment  of  money,  i)urporting 
to  have  been  made  bv  one  Daniel  AVintrode  and  one  Henn^ 


MAY  TERM,  1881.  539 


Hess  V,  The  State. 


Wintrode  or  Henrv  R.  Wintrode,  to  the  order  of  one  Wil- 
Kam  FttUhart^  which  promissoiy  note  can  not  1>e  paiticularly 
described  for  the  reason  that  it  is  lost,  and  the  State  of 
Indiana,  by  her  officers  and  agents  duly  authorized  on  that 
l)ehalf ,  after  diligent  search  therefor,  can  not  find  the  same, 
which  note  was  substiintially  as  follows  :  Dated  August  5th, 
1877,  payable  to  the  order  of  William  FuUhait  in  twelve 
months  after  date,  calling  for  the  sum  of  ninety-eight  dol-  * 
iars,  signed  by  the  names  of  Daniel  AVintrode  and  Henry 
Wintrode  or  Henry  R.  Wintrode,  as  nnikers,  which  note 
at  the  time  it  was  negotiated,  was  endorsed  by  defendant, 
and  by  and  with  the  name  "William  Fullhart,"  which  note 
had  divers  other  words  and  figures  which  can  not  be  set  out 
herein  for  the  reason  above  stated,  with  intent,  then  and 
there  and  thereby,  feloniously  and  fraudulently  to  damage 
and  defraud  him,  the  said  Enos  T.  Tavlor,  to  whom  then  and 
there  stiid  note  was  so  uttered,  published  and  put  off,  and 
who  then  and  there  acted  for  and  in  behalf  of  himself  and 
Frederick  Dick,  the  said  Enos  T.  Taylor  and  Frederick  Dick 
then  and  there  being  jointly  interested  in  said  transaction 
of  said  Enos  T.  Taylor  with  said  defendant,  he,  the  said 
Henry  Hess,  at  the  time  he  so  uttered,  published  and  put 
off  said  promissory  note,  as  aforesaid,  well  knowing  the 
same  to  be  false,  forged  and  counterfeit;  that  ever  since 
defendant  committed  said  offence  he  has  been  absent  from 
the  State,  contrary,  etc.  Signed  by  the  prosecuting  attor- 
ney, and  properly  numbered,  endorsed  and  filed. 

Before  aiTaignment,  and  before  taking  any  other  step, 
save  procuring  an  assignment  of  counsel,  the  defendant  filed 
a  sworn  plea  in  abatement,  alleging,  in  substance,  that  the 
grand  jury,  naming  them,  who  sat  as  the  grand  jury  for  the 
present  temi,  1880,  of  the  court,  and  who  returned  the  in- 
dictment, were  not  a  legal  grand  jury,  called  and  empan- 
elled according  to  law  ;  that,  except  two,  who  are  talesmen, 
they  were  drawn  l)y  the  board  of  commissioners  of  the  coun- 
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-ty,  at  their  March  term,  1880,  as  the  proper  grand  jury  for 
8aid  June  term,  1880,  but  said  jury  came  into  court  at  this 
present  June  term  and  were  empanelled  and  sat  without  an 
order  having  been  made  by  the  court  or  the  judge  thereof, 
prior  to  or  since  said  term  began  ;  no  order  was  made  to  the 
^  clerk  of  the  court  to  issue  a  ventre  to  the  then  legal  grand 
jury,  stating  therehi  the  day  the  jury  should  appear,  as  re- 
quired by  hiw,  but  they  came,  as  aforesaid,  upon  the  venire 
of  the  clerk,  and,  after  being  empanelled  as  above  stated, 
returned  the  said  indictment  against  this  defendant;  that 
the  defendant,  upon  a  preliminary  examination,  had  been 
•committed  to  jail  in  default  of  bail,  and  has  been  ever  since 
confined,  for  the  period  of  two  Aveeks,  in  the  jail  of  this  coun- 
ty, is  poor,  has  no  means  to  employ  counsel,  and  though, 
upon  request,  he  bad  counsel  at  said  preliminary  hearing,  he 
has  not  been  able  to  employ  counsel  since,  and  can  not  un- 
less the  coui*t  appoint  counsel  for  him,  and  on  this  account, 
and  from  the  fact  that  he  was  not  brought  out  of  jail  when 
the  said  jury  was  empanelled,  and  had  no  means  of  knowing 
of  the  absence  of  an  order  concerning  the  grand  jury,  he  has 
been  unable  to  challenge  said  jury  before  the  empanelling 
thereof.  He  pleads  this  his  plea  in  abatement,  and  prays,  etc. 
By  an  act  approved  March  10th,  1873,  which  wais  in  force 
when  this  indictment  was  found,  it  was  enacted:  "Sec.  1. 
That  hereafter  no  grand  jur}'  shall  be  summoned  to  apj)ear 
at  any  term  of  a  circuit  court  unless  as  provided  in  thij^ 
act;'*  and,  *'Scc.  2.  That  whenever  the  judge  of  a  cii-cuit 
court  shall  deem  it  necessary  that  a  gi^and  jury  shall  sit  in 
any  county  of  his  circuit,  it  shall  be  his  duty  to  make  an  or- 
der requiring  the  clerk  to  issue  a  venire  for  such  jury  to  a|H 
pear,  on  such  day  as  may  be  named  in  the  order,  and  such 
venire  shall  be  for  the  jury  dra>vn  and  selected  for  the  term, 
as  is  now  provided  by  law  :  Provided^  That  the  gi-and  jury 
shall  be  convened  at  least  twice  in  every  year  in  each 
county.'*     2  R.  S.  1876,  p.  418. 


MAY  TERM,  1881.  5411 

He88  V.  The  State. 

An  examination  of  the  plea  under  consideration  will  show 
that  the  sole  and  entire  ground  on  which  it  is  claimed, 
that  the  jury  was  illegal,  which  fotmd  the  indictment  against 
the  appellant,  is,  that  the  clerk  issued  the  venire  for  the  at- 
tendance of  the  jury  at  the  term  when  the  indictment  was^ 
returned,  without  an  order  from  the  judge  therefor. 

In  the  act  of  March  4th,  1852,  concerning  grand  juries,  ia 
the  following  provision,  which  was  also  in  force  when  this 
indictment  was  returned,  namely :  *'Sec.  12.  No  plea  in 
abatement,  or  other  objection  shall  be  taken  to  any  grand 
jury  duly  charged  and  sworn,  for  any  alleged  irregularity  in 
their  selection,  unless  such  irregularity,  in  the  opinion  of 
the  court,  amounts  to  corruption,  in  which  case  su<*h  plea  or- 
objection  shall  be  received."     2  R.  S.  1876,  p.  419. 

Nothing  but  an  irregularity  was  shown  in  this  case,  and' 
that  of  little  or  no  significance,  as  affecting  the  rights  of  the 
accused.  Whether  issued  with  or  without  the  order  of  the 
judge,  the  ventre  must  have  been  for  the  same  men  who 
were  summoned,  and  who  had  been,  as  the  plea  expressly 
admits,  already  properly  chosen  by  the  county  board.  The 
jurors,  except  two,  having  appeared  in  response  to  the  ven- 
ire^ the  court  recognized  and  adopted  the  act  of  the  clerk, 
and  ordered  the  panel  tilled  from  the  bystanders,  as  under- 
section  10  of  the  act  last  referred  to  it  was  competent  to 
do,  and  this  panel  was  duly  charged  and  sworn.  The  3d 
section  of  said  act  of  March  10th,  1873,  gives  the  court  a 
discretionaiy  power  to  declare  the  grand  jury  adjourned ; 
and  while  sections  1  and  2  are  mandatory  in  the  form 
of  expression  used,  it  is  manifest  that  the  main,  if  not  the- 
only,  puq^ose  of  the  entire  enactment,  was  to  prevent  the- 
expense  of  frequent  and  prolonged  sessions  of  the  gi'and' 
jury,  and  to  impose  upon  the  judge  the  sole  responsibility 
in  that  respect.  But  the  inhibition  against  the  clerk  issuing, 
without  an  order  of  the  judge,  a  venire  for  the  attendance- 
of  the  jurors,  constitutes  no  restriction  on  the  power  of  the- 
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court  to  organize  the  panel,  if  found  in  attendance,  though 
they  have  come  in  response  to  a  summons  issued  without  the 
prescribed  order  therefor.  If  the  objection  had  been  made 
before  the  jury  was  charged  and  sworn,  it  must  have  been 
overruled  as  trivial ;  and  so  it  is  immaterial  what  excuse 
the  defendant  has  made  for  not  having  challenged  the  ar- 
ray before  they  were  charged  and  sworn. 

The  objections  made  to  the  indictment  are:  1.  That  it 
does  not  show  diligence  and  absence  of  negligence  on  the  part 
of  the  State,  in  connection  with  the  alleged  loss  of  the  forged 
instrument,  it  not  beinir  shown  that  search  therefor  had  been 
made  by  Tavlor  and  Dick,  to  whom  it  had  been  uttered: 
2,  That  the  description  of  the  note  is  meagre,  and  is  made 
uncertain  and  e(]uivo<-al  by  the  averment  that  it  puiported 
to  be  made  by  '* Daniel  Wintrode  and  one  Henry  Wintrode 
or  Henry  R.  AVintrode." 

We  do  not  think  the^e  ol>jections  are  well  taken.  The 
note  was  sufficiently  well  described,  and  the  use  of  the  expres- 
sion "one  Hcnrv  Wintrode  or  Henrv  R.  Wintrode"  intro- 
duces  no  uncertainty.  It  does  not  mean  that  the  note  pur- 
ported to  be  signed  by  Henry  Wintrode,  or,  if  not  by  him. 
then  bv  Henrv  R.  AVintrode.  The  introduction  of  the 
word  07ie  makes  the  meaning  this,  namely,  that  "the  note 
purported  to  be  signed  by  Daniel  Wintrode  and  one  wIk) 
signed  either  by  the  mime  of  Henry  Wintrode  or  Henry  R. 
AA'introde,"  and,  it  being  shown  that  the  note  was  lost,  it  is 
in  substance  the  same  as  if,  in  this  immediate  connection,  it 
were  averred  that  it  was  unknown  to  the  gnind  jury  whether 
that  name  was  signed  in  one  way  or  the  other.  It  is  not  left 
in  doubt  whether  the  note  puii)orted  to  be  signed  by  one 
person  or  another,  but  simply  whether  the  name  was  signed 
with  or  without  the  middle  letter  "R."  See  Choen  v.  Thr 
State,  52  Ind.  347 ;  Miller  v.  The  State,  69  Ind.  284;  Th 
People  V.  Badgley,  16  AVend.  53 ;   Wallace  v.  The  Pex>pk, 
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27  111.  44  :  r/te  CovnnonweaUh  v.  Spibnan.  124  Mass.  327  ; 
S.  C,  2(>  Am.  Kc|).  <;(>8  ;  2  Bishop  Criiu.  Proccd.,  sec.  404, 
and  cases  cited. 

The  judgiiieiit  is  affirmed,  with  costs. 


\o.  9040. 

Brocaw  et  al.  V,  The  Boakd  of  Commissioners  of  Gib- 
son CorNTY  et  al. 

Kailkoad. — Practice. — Collateral  (Questions. — In  u  proceedingf  to  enjoin 
the  collection  of  a  tax  levied  foi  tlie  construction  of  a  railroad,  it  is  not 
competent  to  inquire  into  questions  pertaining  to  the  organization  of 
the  railn»ad  conqjain-,  they  having  been  determined  by  the  board  of 
commissioners  as  jurisdictional  matters. 

Same. — Appropriation  in  Aid  of. — Limit  of  Tax. — In  a  proceeding  for  an 
appropriation  to  aid  in  tlie  construction  of  a  railroad  tlu'ougli  a  township, 
under  the  act  of  May  Tith.  18(50, 1  R.  S.  187G,  p.  730,  only  two  per  centum 
of  the  assessed  value  of  the  taxable  property  of  the  township,  as  shown 
by  the  Uix  duplicate  of  the  preceding  year,  can  be  levied  at  one  time, 
upon  one  petition  and  in  any  one  period  of  two  years;  but  it  does  not 
follow  that  other  appro|)riations  can  not  be  made  at  other  times  and 
upon  different  petitions. 

Same. — Appropriation. — Conditions  (//.— I'^nder  said  act  of  May  12th,  1869, 
a  township  may  pi-escribe  reasonable  conditions,  and  nuvke  its  appro- 
priation payable  therec)n. 

Same. — Statute. — Anwndmnd. — CotistitHtional  Lair. — An  act,  professing  to 
amend  a  section  of  a  statute  which  lias  already  been  supei-seded  by 
amendment,  is  unconstitutional  and  void. 

Same.— Section  1  of  the  act  of  March  8th.  1879,  Acts  1879,  p.  40,  is  consti- 
tutional. 

8ame. —  Tax  Collccti'd. —  Where  Expended. — Wlien  aid  is  given  l>y  a  town- 
<5hip  for  tlie  construction  of  a  railroad  through  the  same,  the  money 
need  not  necessarily  l)e  expended  on  that  part  of  the  road  within 
the  limits  of  the  township,  but  it  may  be  expended  on  the  road  outside 
it«  limits. 

Same. — Roads  Already  Constructed, — ^Townships  have  no  right  to  vote  aid 
to  railroads  already  constructed. 

Same. — Constitutional  Law. — ^The  laws  providing  for  appropriations  by 

taxation,  for  the  construction  of  railroads,  are  constitutional. 
4Same. — Pleading.— Answer, — An  answer  is  not  bad  because  it  fails  to  an- 
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swer  an  assumption  expressed  in  a  conclusion  of  law  stated  by  the 
pleader,  and  which  is  altogether  unsupported  by  the  specific  facts  af- 
flrmatively  alleged  in  the  complaint. 
f>\MK.— Appropriation  to. — Payment  to  Company. —To  entitle  a  railroad 
company  to  receive  the  money  appropriated,  the  road  need  not  be  per- 
fect in  every  respeqt,  but  it  must  be  so  far  completed  that  it  may  be 
properly  and  regularly  used  for  the  purpose  of  transporting  freight  and 
passengers. 

From  the  Gibson  Circuit  Court. 

J.  E.  McCullough  and  L.  C.  Embree,,  for  appellants. 
T.  li.  Paxfon,  B.  II,  Young  and  L.  C  Walker,  for  ap- 
pellees. 

Elliott,  J. — This  was  a  complaint  by  the  appellants,  who 
were  citizens  and  taxpayers  of  Patoka  township,  Gibson 
county,  to  enjoin  the  collection  of  a  tax  which  had  been 
levied  for  the  benefit  of  the  Louisville,  New  Albanv  and  St. 
Louis  Railroad  Compan3^  A  demurrer  was  sustained  to  the 
first  paragraph  of  the  complaint.  The  demuri'-ers  of  the 
appellees,  the  board  of  commissioners,  and  of  Montgomery, 
the  auditor,  were  sustained  to  the  second  paragraph.  The 
detnurrers  of  the  other  appellees  were  overruled.  Answer 
was  filed  by  the  appellees  whose  demurrers  were  overruled, 
and  to  it  the  demurrer  of  appellants  was  overruled. 

The  important  and  controlling  questions  arc  those  pre- 
sented bj^  the  assignment  of  error  based  on  the  ruling  sus- 
taining the  demurrer  to  the  first  paragraph  of  the  complaint, 
and  those  questions  will  first  receive  consideration. 

The  complaint  is  very  lengthy,  and  it  would  greatly  pro- 
long this  opinion  to  give  even  an  outline  of  its  allegations. 
No  questions  of  pleading  are  involved  ;  the  ease  turns  upon 
the  correctness  of  general  principles  which  controlled  and 
led  to  the  opinion  of  the  couit  below,  and  these  questions 
can  be  more  fully  presented,  and  be  better  understood,  by 
referring  to  the  facts  out  of  which  the  questions  spring  ss 
each  question  is  discussed,  than  by  giving  an  introductory 
summary  of  the  matters  pleaded. 
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Four  general  propositions  are  stated  and  discussed  by  the 
appellants.  The  tirst  is  substantially  as  follows :  The  act 
under  which  the  Louisville,  New  Albany  and  St.  Louis  Kail- 
road  Company  was  organized,  that  of  March  3d,  1865,  did 
not  authorize  it  to  construct  a  railway  east  of  Princeton, 
and  hence  the  corporation  had  no  authority  to  receive  a  dona- 
tion for  the  puipose  of  constructing  a  road  east  of  that  town. 

It  is  argued  at  much  length  that  there  could  be  no  valid 
tax  assessed  for  the  purpose  of  aiding  the  railroad  com- 
pany to  construct  a  road  east  of  Princeton,  for  the  reason 
that  the  organization  of  the  corporation  was  such  that  its 
authority  to  build  a  road  did  not  extend  beyond  the  said 
town.  The  whole  argument  is  based  upon  the  proposition 
that  the  organization  of  the  corporation.was  such  as  restricted 
the  line  of  its  route  to  the  point  named.  The  qucvstion  of 
the  organization  of  the  corporation  and  all  matters  incident- 
ally connected  with  it  were  necessarily  determined  by  the 
commissioners  as  jurisdictional  matters  when  they  pro- 
nounced judgment  upon  the  petition  for  the  assessment  of 
the  tax,  and  can  not  now  be  collaterally  inquired  into.  The 
case  of  The  Boai^d,  e(c.^  v.  HalU  7|)  Ind.  469,  furnishes  a 
conclusive  answer  to  the  argument  of  the  appellants.  The 
doctrine  which  applies  to  the  point  under  immediate  men- 
tion is  there  clearly  and  forcibly  expressed.  In  addition  to 
the  authorities  there  collected  may  be  added  Ryan  v.  Vargay 
37  Iowa,  78  ;  The  Louisville^  etc.j  i?.  B.  Co.  v.  Tlie  JState, 
19  Am.  R.  Cas.  107  ;  Porter  v.  Stout ^  ante^  p.  3 ;  Miller  v. 
Porter,  71  Ind.  521 ;  Farts  v.  Reynolds,  70  Ind.  359. 

The  second  proposition  is  thus  stated:  '*There  having 
been  collected,  by  taxation,  from  the  taxpaj^ers  of  said  town- 
ship, the  sum  of  seventy-five  thousand  dollars,  and  appro- 
priated to  aid  in  the  construction  of  said  railroad  through 
Pat<yka  township,  and  that  sum  being  equal  to  two  per 
centum  upon  the  amount  of  the  taxable  property  of  said 
Vol.  73.-35 
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township,  on  the  tax  duplicate  of  the  preceding  year,  there 
can  not  now  be  legally  collected  an  additional  tax  for  the 
purpose  of  aiding  in  the  construction  of  the  same  road 
through  said  township." 

In  order  to  clearly  a{)prehend  the  force  and  bearing  of 
this  proposition,  it  is  necessary  to  briefly  state  the  substance 
of  the  allegations  of  the  complaint  upon  this  point :  Prior 
to  June,  1S()9,  a  corporation,  known  as  the  Louisville,  New 
Albany  and  St.  Louis  Air  Line  Railroad  Company,  had  been 
organized.  At  the  June  session  of  the  Board  of  Commis- 
sioners of  Gibson  county,  an  order  was  made,  upon  the 
proper  petition,  for  an  election,  to  determine  whether  a  do- 
nation of  $50,000  should  be  made  to  said  coqjoration,  and 
a  tax  levied  for  that  puq)ose  ;  the  tax  was  voted,  levied  and 
collected.  Afterward  an  additional  donation  of  $25,000  was 
voted,  tax  levied  and  collected.  The  aggregate  of  $75,000 
was  equal  to  two  per  centum  of  value  of  taxable  property  of 
the  said  township.  After  this  had  been  done,  and  after  the 
corporation  had  constructed  pail  of  its  road,  a  decree  of 
foreclosure  was  entered  upon  a  mortgage  which  said  corpo- 
ration had  executed,  sale  made  thereon,  and  conveyance Bxe- 
cuted.  The  purchasers  at  such  sale  filed  articles  of  associa- 
tion, under  the  act  of  March  3d,  1865,  1  R.  S.  1876,  p. 
728,  and  organized  as  a  corporation,  under  the  name  of  The 
Louisville,  New  Albany  and  St.  Louis  Railway  Company. 
In  August,  1878,  this  corporation  consolidated  with  the  St. 
Louis  and  Mt.  Carmel  Railroad  Company,  a  corporation  or- 
ganized under  the  laws  of  Illinois.  The  consolidated  corpo- 
ration retained  the  name  of  that  organized  under  our  statute. 
In  April  of  the  following  year,  a  petition  was  presented  to 
the  commissioners,  asking  that  a  donation  of  $60,000  be 
made  to  said  railway  company,  and  such  proceedings  were 
had  as  resulted  in  an  election,  a  majority  vote  in  favor  of 
fiuch  dcmation,  and  the  levy  of  a  tax  of  one  per  centum. 
Collection  of  this  tax  is  here  resisted,  as  the  proposition  in- 
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dicates,  upon   the  ground  that  the  prior  levy  of  two  per 
centum  exhausted  the  power  of  the  commissioners. 

It  is  necessary  that  the  statute  controlling  this  matter  should 
he  set  out,  for  it  is  very  difficult  to  obtain  a  clear  apprehen- 
sion of  the  question  without  a  full  examination  of  its  provi- 
sions. The  act  governing  the  case  is  that  of  May  12th,  1869, 
and  the  sections  of  the  act  which  control  the  point  under  im- 
mediate discussion  are  sections  1  and  13,  which  are  as  follows : 

*' Section  1.  That  whenever  a  petition  shall  be  presented 
to  the  board  of  commissioners  of  any  county  in  this 
State,  at  any  regular  or  special  session  thereof,  signed 
by  twenty-five  freeholders  of  any  township  of  such  county, 
asking  such  township  to  make  an  appropriation  of  money  to 
aid  a  railroad  company,  named  in  such  petition,  and  then 
duly  organized  under  the  laws  of  this  State,  in  constructing 
a  railroad  in  or  through  such  township,  by  taking  stock  in 
or  donating  money  to  such  company  to  an  amount  specified 
in  such  petition,  not  exceeding,  however,  two  per  centum 
upon  the  amount  of  the  taxable  property  of  such  township 
on  the  tax  duplicate  of  the  county  delivered  to  the  treasurer 
of  the  county  for  the  preceding  year,  it  shall  be  the  duty  of 
such  board  of  commissioners,  after  being  satisfied  that  such 
petition  has  been  properly  signed  by  the  requisite  number  of 
fi-eeholders  of  such  township  as  aforesaid,  to  cause  the  same 
to  be  enttJred  at  full  length  upon  their  records. 

''Section  13.  No  township  shall  be  authorized  by  the  pro- 
visions of  this  act  to  appropriate  to  railroad  purposes,  or  to 
raise  by  taxation  for  such  purpose,  to  exceed  two  per  centum 
upon  the  taxables  of  such  township,  as  said  taxables  shall  ap- 
pear upon  the  tax  duplicate  of  the  county,  in  any  one  period 
of  two  years." 

We  agree  with  counsel  for  appellants,  that  the  right  to 
make  appropriations  is  limited  as  to  the  amount  which  may 
be  assessed  at  one  time  or  upon  one  petition.  We  regard 
this  doctrine  as  settled,  and  rightly  settled,  by  the  case  of 
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Tlie  Uolumbv^y  etc,  ,Ii,W.  Co.y.  The  Boards  etc. ,  65  Ind.  427. 
But  settling  the  question  an  to  the  amount  which  may  be 
levied  upon  one  petition  does  not  dispose  of  the  case.  It  by 
no  means  follows  that,  because  the  amount  of  any  one  ap- 
propriation is  limited  to  two  per  centum^  other  appropria- 
tions may  not  be  made  at  other  times  and  upon  different 
petitions.  Sections  1  and  13  must  be  construed  together, 
and,  when  thus  taken,  we  find  in  one  the  limit  as  to  the 
amount,  namely  two  per  centum^  in  the  other  the  limit  as  to 
the  time  within  which  such  amount  may  be  levied,  namely, 
"within  any  one  period  of  two  years."  We  must  give  the 
statute  this  construction,  or  we  must  hold  that  the  last  clause 
of  section  13  is  utterly  meanihgless.  This  we  can  not  do, 
without  violating  the  familiar  rule  that  every  * 'sentence, 
clause  and  word  of  a  statute  shall  be  given  effect,  and  be 
deemed  to  have  some  meaning." 

There  is  nothing  in  the  act  indicating  that  the  power  to 
make  an  appropriation  is  exhausted  when  once  exercised. 
Section  1  of  the  act  fixes,  as  we  have  seen,  the  amount  which 
shall  be  assessed  upon  one  petition,  and  section  13  provides 
that  such  assessments  shall  not  be  made  oftoner  than  once 
in  two  years,  but  there  is  nothing  restrict hig  the  exercise 
except  as  to  the  amount  named  and  to  the  period  limited. 
In  Empire  v.  Darlington^  101  U.  S.  87,  it  was  insisted  thsit, 
where  such  a  power  as  that  exercised  by  the  commissioners 
in  this  case  was  once  exercised,  it  was  exhausted,  but  the 
court  declared  this  doctrine  "to  be  clearly  untenable,'*  and 
held  that  there  might  be  ccnitinued  exercises  of  the  power, 
provided  the  limit  expressly  designated  by  the  statute  was- 
not  transcended. 

It  is  argued,  with  much  plausibility,  by  the  appellees,  that 
the  corporation  to  'vhich  the  last  appropriation  was  votfid 
is  not  the  same  as  that  to  which  the  first  appropriation  waa- 
made.  There  are  cases  which  go  very  far  toward  support^ 
ing  the  appellees.   In  ordinary  cases  there  can  be  little  ques- 
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tioii  as  to  the  correctness  of  the  proposition,  but,  under  the 
peculiar  provisions  of  the  act  of  1865,  and  under  the  facts 
of  this  case,  there  is  some  room  for  debate.  It  is  not,  how- 
ever, necessaiy  for  us  to  decide  that  question,  and  we  give 
no  opinion  upon  it. 

The  third  proposition  stated  by  the  appeUants  is  :  '*The 
condition  contained  in  the  petition,  upon  which  the  tax  in 
question  was  voted,  renders  the  petition  and  all  proceedings 
thereon  void."  One  branch  of  the  argument  of  appellants 
is,  that  the  condition  expressed  is  unwarranted  by  any  stat- 
ute of  the  State:  The  condition  is  thus  stated  in  the  peti- 
tion :  *'If  said  company  shall  fully  construct  so  much  of 
their  said  railroad  as  lies  between  the  town  of  Princeton,  in 
said  Patoka  township,  and  the  eastern  boundary  line  of  said 
Gibson  county,  and  a  train  of  cars  shall  have  passed  over  the 
same,  on  or  before  the  1st  day  of  January,  1883,  then  one- 
half  of  said  appropriation,  being  thirty  thousand  dollars, 
shall  be  paid  to  said  company  as  soon  as  the  same  is  col- 
lected, and  afterward,  when  said  company  shall  fully  con- 
'Struct  their  said  railroad  to  the  town  of  Huntingburg,  in 
Dubois  county,  in  the  State  of  Indiana,  and  a  train  of  cars 
shall  have  passed  over  the  line  of  said  railroad  from  the  town 
of  Princeton,  in  said  Patoka  township,  to  said  town  of 
Huntingburg,  then,  and  not  otherwise,  the  residue  of  said 
sum,  being  $30,000,  shall,  when  collected  according  to  law, 
be  paid  to  said  company." 

The  case  of  Bittinger  v.  Belly  65  Ind.  445,  holds  that  the 
township  may  prescribe  reasonable  conditions,  and  make 
their  subscriptions  payable  thereon.  It  was  there  said :  **It 
seems  to  us  that  it  may  well  be  held,  as  we  now  hold,  that  the 
township  may,  in  making  its  subscription  and  in  the  pre- 
liminary proceedings  which  enabled  it  to  make  the  subscrip- 
tion, prescribe  such  reasonable  conditions  as  are  not  in  con- 
flict with  either  the  letter  or  the  spirit  of  the  law."  This  doc- 
trine is  well  sustained  by  authority.    TJie  People  v.  Lhitcher^ 
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56  111.  144  ;  The  People  v.  Coujity  of  Tazewdl,  22  111.  147 ; 
Poi't  Clinton  R.  R.  Co.  v.  Cleveland^  etc.,  i?.  R,  Co.,  13 
Ohio  St.  544,  559  ;  The  State,  ex  reL,  v.  The  County  Court, 
etc.,  51  Mo.  522  ;  Farw  v.  Reynolds,  70  Ind.  359.  The  right 
to  prescribe  conditions  being  held  to  exist,  the  question  re- 
maining for  investigation  is  whether  the  conditions  prescribed 
in  the  petition  in  the  present  case  were  opposed  to  any  law. 
If  we  are  to  regard  the  act  of  1879  as  in  force,  then  the  ques- 
tion as  to  the  right  to  impose  conditions  is  entirely  free  from 
difficulty,  for  that  act  broadly  provides  that  the  donation  or 
appropriation  may  be  made  upon  such  term*  and  conditions 
as  may  be  specified  in  the  petition.  Acts  1879,  p.  46.  It  is, 
however,  very  earnestly  insisted  that  section  1  of  the  act  of 
1879  is  invalid.  The  argument  upon  this  i>oint  is  that  **the 
section  is  void  for  the  reason  that  it  purports  to  amend  section 
1  of  the  act  of  May  12th,  1869,  when  that  section  had  been 
already  amended  by  the  act  of  March  17th,  1875."  It  is  set- 
tled that  a  section  of  a  statute  which  has  been  once  amended 
can  not  be  again  amended.  Blakemore  v.  Dolan,  50  Ind.  194. 
An  act  professing  to  amend  a  section  of  a  statute  which  has 
already  been  superseded  by  amendment  is,  as  declared  in 
the  case  cited,  ''unconstitutional  and  void."  The  act  of  1879 
does,  by  its  title,  profess  to  amend  sections  1,  2,  3,  4,  8, 13 
and  17  of  the  act  of  1875,  and  does  amend  them  by  substitut- 
ing amended  sections  for  the  original  ones.  The  contention 
of  appellees  is  not  that  the  act  of  1875  does  not  amend  sec- 
tion 1  of  the  act  of  1869,  but  that  the  «ut  of  1879  amends  the 
amendatory  act  of  1875,  and  does  not  profess  to  amend  that 
of  1869.  The  title  of  the  act  of  1879  is  as  follows:  "An 
act  to  amend  the  1st  and  14th  sections  of  an  act  entitled  'An 
act  to  authorize  aid  to  the  construction  of  railroads  bv  coun- 
1  ies  and  townships  taking  stock  in  and  making  donations  lo 
railroad  companies,'  approved  May  12th,  1869,  and  amended 
by  an  act  entitled  'An  act  to  amend  the  Ist,  2nd,  3rd,  4tb, 
8th,  13th  and  17th  sections  of  an  act  entitled  ^•-An  act  to  an- 
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thorize  aid  to  the  construction  of  railroads*  by  counties  and 
townships  taking  stock  in  and  making  donations  to  railroad 
companies,'  "  approved  March  17th,  1875,  and  declaring  an 
cmerffencv."  Section  14  of  the  act  of  1869  had  never  been 
amended,  and  this  is  probably  why  the  title  of  the  act  of  1879 
makes  reference  to  that  act,  for  it  was  certainly  necessary  to 
refer  to  that  act  in  the  title  of  the  amending  act,  and  we  do 
not  think  any  one  could  have  been  misled  by  the  title  of  the 
latter  act.  Although  the  title  of  the  act  last  mentioned  is 
somewhat  confused,  yet  we  think  it  fairly  hidicates  the  par- 
ticular acts  and  sections  intended  to  be  amended.  Even  if 
the  matter  were  in  doubt,  it  would  be  our  duty  to  uphold  the 
law,  and  declare  that  the  Legislature  had  not  violated  the 
provisions  of  the  constitution.  We  decide,  therefore,  that 
section  1  of  the  act  of  1879  is  constitutional  and  valid. 

Another  branch  of  appellants'  argument  is  that  neither 
the  petitioners  nor  the  commissioners  had  any  authority  to 
prescribe  terms  or  conditions  in  violation  of  the  statute.  To 
this  general  proposition  we  unhesitatingly  yield  assent. 
While  conditions  ma^  lie  imposed,  they  must  be  such  as  the 
statute  does  not  forbid  either  by  express  words  or  necessary 
implication.  The  general  grant  of  power  contained  in  sec- 
tion 1  can  not  be  construed  to  confer  authority  to  make 
terms  or  conditions  which  the  statute  does  not  authorize.  It 
is  contended  that  the  petition  and  order  violated  the  pro- 
visions of  the  statute,  because  they  allow  money  to  be  used  in 
constructing  a  part  of  the  railroad  lying  outside  of  the  limits 
of  the  township.  To  state  the  point  in  other  words,  the 
position  of  counsel  is,  that  townships  have  no  right  to  ap- 
propriate money  to  be  used  in  building  a  road  beyond  the 
township  limits,  but  that  all  such  money  must  be  used  in 
the  construction  of  that  part  of  the  road  situate  within  the 
limits  of  the  township.  This  position  is  not  tenable.  It  is 
ti-ue  that  the  road  to  which  the  appropriation  is  made  must 
touch  some  part  of  the  township  (Alvis  v.  Whitney,  43  Ind. 
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83),  but  we  do  not  think  that  all  the  mone}'  must  l)e  ex- 
pended in  the  township  making  the  appropriation.  In  Petty 
V.  Myers^  49  Ind.  1,  it  was  said :  "As  at  present  advised,  we 
are  not  inclined  to  the  opinion  that  when  aid  is  given  bv  a 
county  or  township  for  the  construction  of  a  railroad  run- 
ning through  the  same,  the  money  must  necessarily  be  ex- 
pended upon  that  part  of  the  road  lying  in  the  county  or 
township."  It  is  true  that  in  the  case  cited  there  was  no 
decision  upon  this  point,  and  that  case  is  not  to  be  regarded 
as  doing  more  than  indicating  the  views  of  the  court.  We 
think  the  intimation  of  that  case  a  correct  expression  of  the 
law.  There  is  nothing  in  the  letter  of  the  statute  requiring 
the  money  to  be  expended  within  the  township,  and  nothing 
in  the  spirit  of  the  law  evincing  such  a  requirement.  The 
object  of  the  statute  was  to  secure  to  the  citizens  of  coun- 
ties and  townships  the  advantages  of  railways,  not  to  secure 
the  distribution  of  money  within  county  or  township  limits. 
The  intention  of  the  Legislature  was  to  enable  the  citizens  of 
townships  to  aid  in  the  building  of  lines  of  railways  which 
would  afford  them  means  of  transportxition  not  simply  with- 
in the  toAvnship  limits,  but  beyond  to  the  market  places  and 
cities  of  the  country.  But  we  need  not  elaborate  thisi>oint, 
for  there  is  nothing  in  the  statute  requiring  that  the  money 
appropriated  shall  be  expended  within  the  limits  of  the  town- 
ship, and  we  have  no  right  to  interpolate  such  a  provision 
even  if  we  had  the  inclination. 

Townships  have  no  right  to  vote  aid  to  railways  already 
constructed.  The  shitute  certainly  confers  no  such  authority, 
and  none  exists  independently  of  the  statute.  While  this  is 
true,  we  think  it  furnishes  the  appellants  no  assistance,  for 
we  do  not  understand  that  any  appropriation  was  made  to  a 
company  which  had  completed  its  road.  On  the  contrary, 
we  think  it  affirmatively  appears  that  the  road  of  the  com- 
pany, to  which  Patoka  township  voted  aid,  was  not  completed^ 
but  was  in  progress  of  construction. 
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The  fourth  proposition  of  appellants  is,  '*that  the  statutes 
providing  for  these  appropriations  by  taxation  are  unconsti- 
tutional." The  question  as  to  the  constitutionality  of  these 
statutes  is  not  an  open  one ;  it  has  been  settled  against  ap- 
pellants by  repeated  decisions  of  this  court.  If  there  were 
no  other  reasons  requiring  us  to  uphold  these  statutes,  we 
should  feel  compelled  to  sustain  them  upon  the  principle  of 
stai^e  decisis. 

We  come  now  to  the  questions  arising  upon  the  answer. 
The  single  objection  urged  against  the  answer  is  that  it  does 
not  show  that  the  railroad  company  had  fully  performed  the 
conditions  imposed  by  the  petition  and  order.  Upon  this 
point  the  complaint  was  as  follows  : 

*'And  plaintiffs  further  charge  that  said  railway  company 
did  not,  on  or  before  the  1st  day  of  January,  1880,  fully 
construct  so  much  of  its  said  railway  as  lies  between  the  town 
of  Princeton,  in  said  Patoka  township,  and  said  eastern  boun- 
dary line  of  said  county,  but,  on  the  contraiy,  said  railroad  on 
said  day,  and  for  a  long  time  thereafter,  was  and  remained 
"wholly  unfinished  and  incomplete  in  many  particulars,  among 
which  the  following :  The  cross-ties  upon  said  road  were  too 
few  in  number  and  placed  thereon  too  wide  apart,  and  only 
so  placed  as  to  support  the  iron  of  said  road  temporarily. 
The  iron  rails  upon  said  road  had  never  been  fully  spiked  to 
the  cross-ties,  but  only  one  half  of  the  necessary  spikes  for 
the  full  construdio'n  of  said  road  were  used  thereon,  on  or 
prior  to  the  said  1st  day  of  January,  1880  ;  that  no  part  of 
said  railroad,  on  the  close  of  said  day,  had  ever  been  ballasted  : 
that  the  grades  and  cuts  and  embankments  of  said  road  had 
never  been  completed  ;  that  the  embankments  and  excava- 
tions were  so  incomplete,  that  it  left  many  and  unnecessarily 
heavy  grades  upon  said  road  ;  that  the  bridges  and  culverts 
and  trestle  works  upon  said  road  remained  unlevel,  the  same 
having  never  been  levelled." 

The  answer  of  the  appellees  to  the  allegations  contained 
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in  the  above  extract  from  the  complaint  was  as  follows: 
"Said  railroad  company,  relying  upon  said  proceedings  and 
desiring  to  comply  with  the  terms  of  said  petition  and  to 
become  entitled  to  said  aid,  entered  upon  the  constiniction 
of  its  railroad  in  and  through  said  county,  and  so  fully  con- 
structed its  said  railroad  in  said  county,  that,  on  the  1st 
day  of  December,  1879,  the  same  was  ready  for  running 
locomotives  and  trains  of  cars  thereon ;  *  *  *  that 
from  said  1st  day  of  December,  1879,  continuously  to  the 
present  time,  the  entire  line  of  the  railroad  of  said  com- 
pany lying  within  said  county  of  Gibson,  fi*om  the  western 
to  the  eastern  boundary  thereof,  has  been  so  fully  con- 
structed that  trains  of  cars  have  daily  ( Sundays  excepted) 
run  over  the  same ;  and  said  railway  company  has,  during 
said  time,  in  good  faith ^  opemted  the  same  as  a  railroad, 
and  held  itself  out  to  the  public  as  a  common  carrier,  and 
has  carried  the  United  States  mails,  and  transacted  the 
freight  and  passenger  business  of  the  county  along  the  line 
of  said  railroad  throusrh  said  Gibson  countv  to  and  from 
said  town  of  Princeton."  It  may  be  that  this  is  not  a  full 
answer  to  the  part  of  the  complaint  quoted,  but  it  does, 
nevertheless,  show  a  full  performance  of  the  conditions 
prescribed  by  the  petition.  In  the  part  of  the  complaint 
(juoted,  the  pleader  charges  the  corporation  with  not  having 
done  what  it  was  not  bound  to  do,  and  of  course  the  answer 
was  not  required  to  meet  such  a  charge.  The  answer  avers 
that  the  railway  corporation  did  do  all  that  the  petition  and 
order  required  it  to  do.  The  fault  is  not  in  the  answer,  but 
in  the  complaint,  for  the  latter  assumes  that  the  niilway 
company  was  bound  to  do  more  than  the  petition  or  order 
required,  and  upon  this  erroneous  assumption  makes  the 
charge  which  it  is  said  the  answer  does  not  deny  or  avoid. 
The  answer  does  show  full  performance  of  all  that  the  rail- 
way company  was  bound  to  do,  and  is  not  bad  merely  be- 
cause it  fails  to  answer  an  assumption  expressed  in  a  eon- 
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elusion  of  law  stated  by  the  pleader,  and  which  is  altogether 
cmsnpported  by  the  specific  facts  affirmatively  pleaded  in 
the  complaint. 

The  meaning  of  the  petition  upon  which  the  appropria^ 
tion  was  based  is,  that  the  road  shall  be  completed  as  therein 
prescribed  prior  to  receiving  the  money  appropriated.  It  is 
not  meant  that  the  road  shall  be  perfect  in  every  respect,  but 
that  it  shall  be  so  far  completed  as  that  it  may  be  i)roperly 
and  regularly  used  for  the  purpose  of  transporting  freight 
and  passengers.  The  language  of  the  court  in  Freeman  v. 
Matlock^  67  Ind.  99,  is  so  strongly  applicable  here  that  we 
adopt  it,  substantially :  It  was  not  necessary  that  the  road 
should  be  perfect  and  finished  in  every  particular,  and  its 
track  well  ballasted.  But  it  seems  to  us  that  the  road  should 
have  been  so  far  completed  on  its  located  and  established 
line,  that  the  cars  might  have  been  and  were  run  over  it 
with  reasonable  regularity. 

Judgment  affirmed. 


^#» 
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The  Wayne  Agricultural  Co.  v.  Cardwell  et  al. 

Promissory  l^orE.^Forgery. —Principal  and  Surety,— YHien  the  name 
of  one  of  tvvo  or  more  obligors  in  a  bond,  note  or  other  writing  obliga- 
tory, has  been  forged,  the  other  co-obligor,  though  a  surety  only,  and 
though  he  signed  in  the  belief  that  the  forged  name  was  genuine,  is  nev- 
ertheless bound,  if  the  payee  or  obligee  accepted  the  instrument  with- 
out notice  of  the  forgery. 

From  the  Madison  Circuit  Court. 

W.  Garver  and  li.  R.  Stephenson^  for  appellant. 

Franklin,  C. — Appellant  commenced  a  suit  in  the  Hamil— 
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ton  Circuit  Court,  against  Isaac  S.  Poe,  Silas  Helms  and 
Peter  Cardwell,  on  a  note  for  $500. 

There  was  a  judgment  by  default  against  Poe  and  Cai-d- 
well.  Helms  answered  by  denying  under  oath  the  execatiou 
of  the  note.  A  trial  was  had  on  this  issue,  and  a  finding 
and  judgment  thereon  was  entered  for  the  defendant. 

After  this,  according  to  the  record,  Cardwell  instituted 
some  kind  of  a  suit  against  Poe  et  aLy  and  a  demurrer  was 
filed  to  the  complaint.  From  a  minute  made  by  the  clerk 
in  the  record,  it  appeared  that  the  complaint  and  demurrer 
were  not  on  file,  and  they  are  not  copied  in  the  record.  As 
to  what  became  of  that  suit  the  record  gives  no  further 
information. 

The  parties  appeared  again  in  court,  and  Cardwell  filed 
an  answer  to  the  complaint  in  the  original  cause,  to  which 
appellant  filed  a  demurrer.  Demurrer  overruled  and  excep- 
tion :  reply  filed  to  answer ;  demurrer  to  reply  overruled 
and  exception. 

The  venue  in  the  cause  was  then  changed  from  the  Ham- 
ilton to  the  Madison  Circuit  Court.  Trial  there  by  jury  ;  ver- 
dict and  judgment  for  the  appellee  Cardwell. 

In  this  court  appellant  complains  of  the  following  errors 
of  the  court  below,  to  wit : 

1.  The  court  erred  in  overruling  the  demurrer  to  the  an- 
swer of  the  defendant  Peter  Cardwell ; 

2.  The  court  erred  in  overruling  the  motion  for  a  new 
trial,  as  made  and  filed  by  the  plaintiff. 

We  presume  that,  in  relation  to  the  judgment  by  default 
against  Cardwell,  there  is  some  mistake  in  the  i-ecord,  or  the 
court  would  have  had  no  subsequent  i)roceedings  in  i-elation 
to  the  cause. 

The  first  error  complained  of  is  the  overruling  of  the 
demurrer  to  the  defendants'  answer.  The  substance  of  this 
answer  is  about  as  follows,  to  wit :  That  Poe  had  repeatedly 
requested  the  defendant  Cardwell  to  sign  for  him  three  prom- 
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issory  notes  for  $50i3  each,  payable  to  appellant ;  that  he  de- 
clined so  to  do  unless  Poe  would  procure  the  signature  of 
one  Helms  also  to  the  notes.  Afterward,  said  Poe  presented 
the  notes,  with  the  name  of  said  Helms  attached  thereto,  and 
falsely  represented  said  signature  of  Helms  to  be  genuine  ; 
that  Cardwell  was  unacquainted  with  the  signature  of  said 
Helms,  believed  said  representation  of  Poe  to  be  true,  was 
thereby  induced  to  and  did  sign  said  notes  ;  that  the  signature 
of  said  Helms  was  not  genuine,  but  a  forgery,  and  that  said 
Helms  had  been  released  from  all  liability  on  account  there- 
of ;  and  that,  by  reason  thereof,  he  should  be  also  released. 

The  question  arising  upon  the  demurrer  to  this  answer 
has  been  fully  decided  by  tliis  court,  at  the  present  term 
thereof ;  as  the  cajse  was  from  the  same  county,  and  between 
the  same  parties,  we  presume  it  was  based  upon  one  of  the 
same  notes  mentioned  in  this  answer.  The  case  we  refer  to 
is  Helms  v.  The  Wayne  Agricultural  Co,y  ante^  p.  325.  In 
that  case  this  court  has  decided  that,  where  the  name  of  one 
of  two  or  more  obligors  on  a  bond,  note  or  other  writing  ob- 
ligatory has  been  forged,  the  supposed  co-obligor,  though  a 
surety  only,  and  though  he  signed  in  the  belief  that  the  forged 
name  was  genuine,  is  nevertheless  bound,  if  the  payee  or  ob- 
ligee accepted  the  instrument  without  notice  of  the  forgery. 

According  to  that  decision,  and  the  authorities  therein 
cited,  the  court  below  eri'ed  in  overruling  the  demurrer  to 
the  answer.  This  renders  it  unnecessary  that  we  should 
decide  upon  the  en'or  assigned  in  overruling  the  motion  for 
a  new  trial. 

Per  Curiam. — It  is  therefoi'e  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  is  hereby,  in  all 
things  reversed  back  to  the  filing  of  the  answer  in  said  cause, 
with  costs,  and  that  it  be  remanded,  with  instructions  to  the 
court  below  to  sustain  the  demurrer  to  the  answer,  and  for. 
further  proceedings. 
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No.  7808. 

^j-gggi  Parsley  v.  Eskew. 

P?-^        Appeal. — JHsmisaaL — Amount  in   Controversy.— Supreme  Court.-^wtkt 
lies  299  of  the  Peace, — Where,  in  an  action  onginating  before  a  justice  of  the 

peace,  no  counter-claim  or  set-off  is  pleaded,  and  the  plaintifi  is  cod- 
lent  with  the  amount  of  his  recover>%  that  amount  must  be  deemed  to 
be  the  amount  in  controversy,  and  where  such  amount  Is  less  than  fifty 
dollars,  an  appeal  from  the  judgment  rendered  therefor,  to  the  Supreme 
Court,  will  be  dismissed. 

From  the  Hamilton  Circuit  Court. 

T.  J,  Kaiie  and  T.  P.  Davis,  for  appellant. 

D.  M(m  and  li.  R.  Stephenson,  for  appellee. 

Elliott,  J. — Thiy  action  originated  before  a  justice  of  the 
peace.  In  the  justice's  court,  the  appellee,  who  was  the 
plaintiff,  recovered  judgment  for  thirty-nine  dollars,  and 
from  this  judgment  the  appellant  appealed  to  the  circuit 
court,  where  the  case  was  again  tried,  and  a  judgment  ren- 
dered against  appellant  for  thirty-one  dollars. 

There  was  no  counter-claim  or  set-off  pleaded  by  the  ap- 
pellant, and  the  appellee  was  content  with  the  amount  for 
which  he  recovered  judgment,  and  that  must,  therefore,  be 
deemed  to  be  the  amount  in  controversy.  Had  the  appel- 
lant been  demanding  a  recovery  of  any  sum  from  the  ap- 
pellee, then  it  might  be  said,  that,  as  to  him,  there  was  a 
controversy  about  a  greater  sum  than  that  named  in  the 
judgment;  but  there  was  no  such  claim.  The  amount  in 
controversy  is  the  sum  for  which  judgment  was  rendered, 
for  the  only  controversy  is,  whether  the  appellee  shall  have 
that  sum  or  not.  That  sum  is  all  that  appellee  seeks  to  re- 
cover, and  appellant's  contention  is  confined  to  a  resistance 
of  payment  of  that  sum,  and  that  only.  There  is  nothing 
else  in  controversy.  As  the  action  originated  before  a  jus- 
tice of  the  peace,  and  as  the  amount  in  controversy  is  less 
than  fifty  dollars,  the  appeal  must  be  dismissed.  Sprinkle 
V.  Toney,  post,  p.  592. 

Appeal  dismissed,  at  costs  of  appellant. 
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No.  7605. 

McCallister  V.  MorxT. 


192  m 


Practice. — Complaint. — Supreme  Court, — An  assignment  of  en'or  in  the  *        J3  559j 
Supreme  Court  for  insufficiency  of  fact«,  which  questions  less  than  the  -=^  - 

entire  complaint,  is  insufficient.  JS8_ 

Same. — Assignment  of  Error  Must  be  Specific. — An  assignment  questioning 
the  entire  complaint  should  contain  at  least  one  of  the  objections  for 
which  alone  en*or  can  be  assigned  in  the  Supreme  Court. 

Same. — Special  Findings. — General  Ve7'dict. — The  court  will  not  presume 
anything  in  aid  of  the  special  tindings,  but  will  indulge  every  reason- 
able presumption  in  favor  of  tlie  general  verdict. 

Slander.— PM?>/ic<z«ton.— Exhibiting  a  libellous  letter  and  proclaiming  its 
contents,  or  giving  it  to  others  to  read,  constitute  a  publication. 

Same. — Proof  of  Set  of  Words. — Identity  of  Person  Slandered. —  Variance,— 
Only  the  identical  words  charged  as  slanderous  need  be  proved,  a  vari- 
ance in  name  being  immaterial. 

Same.— iVew  Trial.— Proof  of  Publication,— That  the  libel  was  read  in  evi- 
dence without  proof  of  its  publication,  is  not  ground  for  a  new  trial. 

Practice. — Directions  to  Jury. — Oral  Instructions, — ^Oral  directions  to  a 
jury  to  sign  their  general  verdict,  or  to  answer  interrogatories,  are  not 
instructions  within  the  meaning  of  the  law. 

From  the  Montgomery  Circuit  Court. 

J.  Wright^  J,  M, Seller,  W,  II.  Thompson  and«/.  M.  TJimnp- 
9on,  for  appellant. 

jP.  S,  Kennedy  and  W.  T,  Binish^  for  appellee. 

Best,  C. — The  appellee  commenced  this  suit  against  the 
appellant  on  the  25th  day  of  February,  A.  D.  1878.  His 
complaint  consisted  of  two  paragraphs.  The  first  averred, 
in  substance,  that  the  defendant  had,  by  reading  to  divers 
persons,  maliciously  published,  of  and  concerning  the  plain- 
tiff, a  certain  letter,  in  which  it  was  falsely  charged  that  the 
plaintiff,  while  in  the  army  had  committed  the  crime  against 
nature,  with  a  mule.  The  second  contained  several  sets  of 
words,  alleged  to  have  been  falsely  and  maliciously  spoken 
by  the  defendant,  of  and  concerning  the  plaintiff,  the  sub- 
stance of  each  of  which  was,  that  the  plaintiff  had  had  sexual 
intercourse  with  a  mule,  while  in  the  army. 

Answers  in  denial,  and  in  justification,  were  filed  ;  also  a 
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reply.  The  cause  was  submitted  to  a  jury,  and  a  general 
verdict  returned  for  the  plaintiff  for  $800,  with  answers  to 
interrogatories  submitted  to  them,  at  the  instance  of  the  de- 
fendant. A  motion  was  made  by  the  defendant,  for  a 
judgment  in  his  favor  on  the  special  findings  of  fact,  not- 
withstanding the  general  verdict,  which  motion  was  over- 
ruled, and  the  defendant  excepted.  The  defendant  then 
made  a  like  motion  for  a  judgment  upon  the  first  para- 
graph of  the  complaint,  which  was  overruled,  and  he  ex- 
cepted. Thereupon  he  moved  the  court  for  a  new  trial, 
which  was  oveiTuled,  and  to  which  ruling  he  also  excepted. 
Final  judgment  was  rendered  upon  the  verdict,  from  which 
the  appellant  appeals  to  this  court,  and  assigns  as  error 
here  the  following : 

1st.  For  insufficiency  of  the  averments  of  the  first  para- 
graph of  the  complaint. 

2d.  For  insufficiency  of  the  averments  of  the  second  par- 
agraph of  the  complaint. 

3d.    For  insufficiency  of  the  complaint. 

4th.  The  court  erred  in  overruling  appellant's  motion  for 
judgment,  in  his  favor,  upon  the  special  finding  of  the  juiy, 
notwithstanding  the  general  verdict. 

5th.  The  court  erred  in  overruling  appellant's  motion  for 
judgment,  in  his  favor,  on  the  first  paragraph  of  the  comr 
plaint,  notwithstanding  the  general  verdict. 

6th.   The  court  erred  in  overruling  the  motion  for  a  new 


trial. 

7th.  The  court  erred  in  giving  the  jury  oral  instructions, 
after  they  had  returned  a  general  verdict,  and  answering  the 
first  interrogatory. 

8th.  The  court  eiTed  in  returning  the  verdict  to  the  juiy 
after  it  had  been  read  by  the  court  and  published,  and  then 
ordering  the  juiy  back  to  the  jury  room,  and  instructiBg 
them  to  answer  the  second  interrogatory. 

These  assignments  will  be  considered  in  the  order  of  their 
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statements  The  first  does  not  call  in  question  the  sufficiency 
of  the  complaint  as  an  entirety,  but  only  the  sufficiency  of 
the  first  paragraph  thereof.  This  can  not  be  done  by  an  as- 
signment of  eiTor.  Section  55  of  the  code  authorized  the 
appellant  to  '* demur  to  one  or  more  of  the  several  causes  of 
action  alleged  in  the  complaint,"  and  thus  to  present  the 
question  sought  to  be  raised  by  this  assignment.  It  does 
not,  however,  authorize  the  same  thing  to  be  done  by  an  as- 
signment of  error.  The  only  right  to  question  the  sufficiency 
of  the  complaint,  by  an  assignment  of  error,  at  all,  is  found 
in  section  54  of  the  code,  which  provides  that,  **If  no  ob- 
jection is  taken,  either  by  demurrer  or  answer,  the  defend- 
and  shall  be  deemed  to  have  waived  the  same,  except  only 
the  objection  to  the  jurisdiction  of  the  court  over  the  sub- 
ject of  the  action,  and  except  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action."  All  objections  to  a  complaint,  whether  it  consists 
of  one  or  of  many  paragraphs,  are  waived,  except  the  objec- 
tions that  the  court  had  no  jurisdiction,  and  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  Either  or  both  of  these  mav  be  assi<med  as  error  in 
any  way  that  calls  in  question  the  entire  complaint.  If  the 
assignment  alleges  that  the  complaint  does  not  state,  or  that 
all  the  paragraphs  of  the  complaint  do  not  state,  or  that 
neither  paragraph  of  the  complaint  states,  facts  sufficient  to 
constitute  a  cause  of  action,  either  will  be  a  sufficient  assign- 
ment ;  but  any  assignment  which  questions  less  than  the  en- 
tire complaint  will  be  insufficient.  Upon  such  an  assignment, 
the  remaining  paragraphs  of  the  complaint  will  be  regarded 
as  good,  and  it  is  well  settled  that,  upon  a  proper  assign- 
ment, if  there  is  one  good  paragraph,  the  alleged  error  will 
be  unavailing.  Miller  v.  Billingslyy  41  Ind.  489  ;  KeUey  v. 
Henry ^  48  Ind.  37  ;  Caress  v.  Fostevy  62  Ind.  145. 

For  these  reasons,  the  first  and  second  assignments  pre- 
sent no  question.     Neither  does  the  third.     There  may  be 
Vol,  73.-36 
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many  valid  objections  to  a  complaint  aside  from  the  objec- 
tions that  are  not  waived  bv  a  failure  to  raise  them,  either 
by  demurrer  or  answer.  The  court  may  not  have  jurisdiction 
of  the  person  of  the  defendant ;  the  plaintiff  may  not  have 
legal  capacity  to  sue  ;  there  ipay  be  another  action  pending 
between  the  same  parties  for  the  same  cause ;  there  may  be 
a  defect  of  parties,  plaintiff  or  defendant ;  several  causes  of 
action  may  have  been  improperly  united,  and,  if  either  of 
these  objections  exist,  the  complaint  is  insufficient.  All  of 
them,  however,  are  waived  by  failing  to  raise  them,  either 
by  demurrer  or  answer,  and,  unless  thus  raised,  none  of 
them  can  be  considered  on  an  appeal  to  this  court.  Mc- 
Goldrick  v.  Slevin,  43  Ind.  522;  Buskirk's  Pnictice,  171, 
and  authorities  cited. 

This  assignment  is  too  general.  It  is  impossible  to  deter- 
mine from  it  whether  the  complaint  is  insufficient  because 
of  the  objections  waived  by  a  failure  to  i-aise  them  by  de- 
murrer or  answer,  or  whether  it  is  insufficient  because  of 
those  objections,  which  may  be  assigned  in  this  court.  Sec. 
568  of  the  code  requires  no  pleadings  in  this  court  but  a 
specific  assignment  of  errors ;  and  unless  the  assignment  is 
specific^  it  presents  no  question  for  decision.  An  assign- 
ment is  not  specific,  w^hen  the  language  employed  applies  as 
well  to  an  objection  which  has  been  waived  as  to  one  that 
has  not  been  waived.  This  assignment  is  not  only  general, 
but  it  is  uncertain,  indefinite  and  equivocal.  It  does  not 
comply  with  the  letter  of  the  statute,  nor  do  we  think  that 
it  can  be  deemed  sufficient  by  any  construction,  however  lib- 
eral. When  a  party  in  the  lower  court  fails  to  question  the 
sufficiency  of  the  complaint,  either  by  demurrer  or  by  motion 
in  arrest  of  judgment,  he  should,  when  he  attempts  to  do  so 
here,  be  required  not  onh'^  to  make  his  objections  specific, 
but  he  should  specify  at  least  one  of  the  objections  for  which 
alone  error  can  be  assigned  on  a  complaint  in  this  court. 

By  the  fourth  assignment,  the  appellant  insists  that  the 
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<50urt  erred  in  refusing  to  render  judgment  for  him  upon 
the  special  findings  of  fact.  The*  interrogatories  and  answers 
thereto  are  as  follows  : 

**lst.  If  you  find  for  the  plaintiff  upon  one  paragraph  of 
complaint  only,  state  which  one  it  is.  Ans.  We  find  on  first 
paragraph. 

*'2d.  If  you  find  for  plaintiff  on  both  paragraphs  of  the 
-complaint,  so  state.     Ans.  We  find  on  second  paragi*aph. 

'*3d.  Was  it  proven  that  defendant,  or  any  other  person, 
read  the  letter  mentioned  in  plaintiff's  complaint,  at  Shan- 
nondale,  February  24th,  1878?     Ans.  No. 

"4th.  If  you  answer  yes  to  interrogatory  three,  state  who 
read  it.     Ans.  No  one.'* 

Assuming,  without  deciding,  that  the  first  and  second  in- 
terrogatories propound  proper  questions  of  fact  to  the  jury, 
the  answers  establish  such  fact  as  would  otherwise  have  been 
presumed,  viz.,  that  the  verdict  was  upon  both  paragraphs 
of  the  complaint.  The  only  other  fact  specially  found  is 
that  the  appellant  did  not,  nor  did  any  other  person,  read 
the  letter  mentioned  in  the  complaint,  at  Shannondale,  on 
February  24th,  1878.  This  is  not  at  all  inconsistent  with 
the  general  verdict.  If  the  appellant  read  it  to  any  other 
person  as  charged,  at  any  other  place,  on  said  day,  or  did 
the  same  thing  at  said  place  on  any  other  day  after  said  let- 
ter was  written,  and  before  the  commenccynent  of  the  suit, 
the  appellee  was  entitled  to  recover.  To  have  rendered  this 
fact  inconsistent  with  the  general  verdict,  it  was  necessary 
that  it  should  have  also  appeared  that  the  general  verdict 
was  based  alone  upon  the  first  paragraph  of  the  complaint, 
and  that  the  a[)pellant  did  not  read  said  letter  to  any  person 
at  any  other  time  or  place.  The  court  will  not  presume  any- 
thing in  aid  of  the  special  findings  of  fact,  but,  on  the  con- 
trary, will  indulge  every  reasonable  presumption  in  favor  of 
the  general  verdict.  Ridgeway  v.  Dearinger,  42  Ind.  157. 
There  was  no  eiTor  in  this  ruling. 
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It  is  also  insisted  that  the  court  erred  iii  overruling  a  sim- 
ilar motion  for  a  judgment  upon  the  first  paragi-aph  of  the 
complaint,  for  the  reason  that  the  answer  to  the  third  inter- 
rogator}' shows  there  was  no  evidence  to  support  it.  This 
fact  can  not  be  shown  in  this  way  ;  nor  does  it,  if  true,  fur- 
nish any  gi'ound  for  the  motion.  This  motion,  like  the  other, 
is  biised  upon  the  assumption  that  the  special  findings  of  fact 
are  inconsistent  with  the  general  verdict,  and  what  was  said 
in  considering  the  other  applies  to  and  is  decisive  of  this 
one.     Frazer  v.  BosSy  66  Ind.  1. 

This  brings  us  to  the  alleged  error,  in  oveiTuling  the  mo- 
tion for  a  new  trial.     The  reasons  filed  therefor  were: 

1st.    The  verdict  was  contrary  to  law ; 

2d.    It  was  not  sustained  by  sufficient  evidence  ; 

3d.    The  damages  assessed  were  excessive  ; 

4th.  The  court  erred  in  admitting,  in  evidence  the  letter 
mentioned  in  the  first  paragraph  of  the  complaint ;  and, 

5th.  The  court  en*ed  in  charging  the  jury  orally,  after 
Jiaving  been  requested  to  do  so  in  wi'iting. 

In  support  of  the  first  and  second  causes,  which  will  be 
considered  together,  the  appellant  insists  that  the  evidence 
does  not  tend  to  show  that  the  letter  mentioned  in  the  first 
paragraph  of  the  complaint  had  been  published ;  nor  that 
any  set  of  words  embraced  in  the  second  paragraph  were 
proved  as  laid,  or,  if  proved,  were  shown  to  have  been  spoken 
of  the  appellee.    We  have  examined  the  evidence  carefully, 
and  think  that  it  fully  establishes  each  of  these  propositions. 
It  clearly  shows  that,  sometime  before  the  letter  in  questioD 
was  written,  a  dispute  had  arisen  between  the  appellee  and 
the  appellant  about  the  alleged  forgery  of  the  appellee's 
father's  name  to  a  certain  petition  ;  that  appellant  felt  hurt 
at  some  imputations  he  understood  the  appellee  had  made 
against  him  in  relation  thereto ;  that  he  then  wrote  to  o» 
McCallister  for  information  in  relation  to  the  charge  of  which 
the  appellee  complains,  and  received  in  answer  thereto  the: 


MAY  TERM,  1881.  5(;5 

McCallister  v.  Mount. 

letter  in  question ;  that  the  appellee  was  present,  and  was 
the  superintendent  of  a  Sabbath  school  that  met  at  Shannon- 
dale,  on  the  24th  day  of  Februar}^  1878 ;  that  after  it  was 
dismissed,  but  before  the  pereons  attending  it  had  dispersed, 
the  appellant  came  to  said  school,  quari'elled  with  appellee, 
and  after  he,  appellee,  had  gone  away,  exhibited  said  letter, 
offered  to  let  any  person  present  read  it,  proclaimed  its  con- 
tents, and  handed  it  to  one  Samuel  Knox,  who,  as  the  appel- 
lant himself  testified,  read  a  part  of  it. 

If  he  read  the  libellous  part  the  publication  was  complete. 
We  can  not  say  that  he  did  not,  and,,  therefore,  can  not  dis- 
turb the  judgment  on  this  ground. 

Did  the  testimony  prove  any  set  of  words?  The  fii^st  set 
was  that  '*Jim  Mount  was  caught,"  etc.,  committing  the 
offence  charged. 

Thomas  Nicely  testified  that  the  appellant,  in  the  conver- 
sation at  Shannondale,  on  February  24th,  1878,  said  "Jim 
was  caught,"  etc.,  and  that  he  spoke  the  identical  language 
•contained  in  the  first  set  of  words,  except  the  surname  of  the 
appellee.  This  variance  was  immaterial.  It  is  only  neces- 
sary to  prove  so  many  of  the  identical  words  charged  as 
constitute  the  slanderous  accusation.  Iseley  v.  Lovejoy^ 
8  Blackf.  462;  Tucker  \.  Call,  45  Ind.  31.  Were  these 
words  spoken  of  the  appellee?  They  were  spoken  immedi- 
ately after  the  appellee  and  appellant  ceased  disputing  at 
Shannondale,  on  February  24th,  1878,  about  the  appellee's 
charge  that  his  father's  name  had  been  forged  to  a  i)etition. 
The  appellant  testified  as  follows :  "James  A.  Mount  is  my 
brother-in-law  ;  a  few  days  before  I  met  Mount  at  Shannon- 
dale,  on  February  24th,  1878,  I  received  information  that 
Mount  said  his  father's  name  had  been  forged  to  a  petition, 
and  that  my  father  had  forged  it.  I  went  to  ask  Mount 
about  the  charge  of  forgery.  He  said  there  had  been  forgery 
committed.  After  that  we  had  a  good  man}'  words  in  rela- 
tion to  this  forger3^" 
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The  words  testified  to  by  Nicely  were  spoken  in  the  same  . 
conversation  referred  to  by  the  appellant,  and  Nicely  says 
that  the  appellant,  after  he  had  spoken  the  words,  *'Jim  was 
caught,"  etc.,  added,  "and  it  was  the  common  talk  of  the 
(*ompany,  and  that  was  the  character  of  the  man  who  was 
accusing  his  father  of  forgery." 

This  charge  was  spoken  of  the  person  who  was  accusing 
the  appellant's  father  of  forgeiy,  and  that  person,  accord- 
ing to  appellant's  own  testimony,  was  James  A.  Mount.  The 
very  language  of  appellant,  accompanying  the  slanderous 
charge,  unmistakablj'^  points  to  the  appellee  as  the  person 
who  was  designated  by  the  name  "Jim,"  and  was  as  satis- 
factory, we  think,  as  though  the  name  James  A.  Mount  had 
been  used. 

The  third  cause  for  a  new  trial  is  not  insisted  upon  by  the 
appellant  in  his  argument,  and  therefore  will  not  be  further 
noticed. 

By  the  fourth  cause  he  insists  that  the  publication  of  the 
letter  was  not  proved,  and  for  that  reason  the  court  erred  in 
admitting  it  in  evidence.  In  sui)port  of  this  position,  a  part 
of  sei»tion  278  of  Townshend  on  Slander  and  Libel  is  cited ; 
but  it  is  said  in  the  same  section  that,  if  the  libel  is  read  in 
evidence,  without  proof  of  its  publication,  this  is  "not  a 
ground  for  a  new  trial." 

The  court  had  been,  at  the  proper  time,  requested  to  in- 
struct tho.  jury  in  writing,  and  the  fifth  cause  for  a  new  trial 
calls  in  question  the  action  of  the  court,  in  saying  to  the 
jury,  after  they  had  returned  into  court  with  their  verdict, 
"The  jury  have  not  answered  the  second  interrogjitory,  and  I 
therefore  cause  the  verdict  and  interrogatories  to  be  retunied 
to  you,  and  3'ou  can  return  to  3'our  jurj-  room  and  answer 
the  second  interrogator}',  and  return  the  verdict  and  inter- 
rogatories together,  in  case  you  now  find  a  general  verdict?" 

It  is  well  settled  that  it  is  error  to  instruct  the  jury  orally, 
after  a  recjuest  has  been  made,  at  the  proper  time,  to  instruct 
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in  writin^j.  Gray  v.  Stivers^  38  Ind.  197  ;  Hardin  v.  Helton^ 
50  Ind.  319. 

If  this  statement  is  an  instruction,  it  was  eiTor  to  give  it. 
Is  it  an  instruction?  It  is  said  in  Bouvier's  Law  Diction- 
ary, under  the  word  ''charge,"  that  an  instruction  is  "The 
exposition  by  the  court  to  the  jury  of  those  principles  of  the 
law  which  the  latter  are  l)ound  to  apj^ly  in  order  to  render 
such  a  verdict  as  will,  in  the  state  of  facts  proved  at  the 
trial  to  exist,  establish  the  rights  of  the  parties  to  the  suit." 
Again :  "The  essential  idea  of  a  charge  is  that  it  is  authori- 
tative as  an  exposition  of  the  law,  which  the  jury  are  bound 
by  their  oath  and  by  moral  obligations  to  obey." 

In  Hilliard  on  New  Trials,  2d  ed.,  at  page  255,  it  is  said : 
"And  any  decision  or  declaration  by  the  court,  upon  the  law 
of  the  case,  made  in  the  progress  of  the  cause,  and  by  which 
the  juiy  are  influenced  and  the  counsel  controlled,  is  consid- 
ered within  the  scope  and  meaning  of  the  term  'instruc- 
tions.' " 

In  Ilashrouck  v.  77/e  Ciff/  o/Milvmukeey  21  Wis.  219,  it 
is  said  that  any  remarks  made  orally  by  the  presidino;  judge, 
are  no  part  of  the  charge,  unless  bearing  upon  questions  of 
law  or  fact  involved  in  the  issue. 

This  court  in  the  case  of  Lawlerv.  McPheeters^post,  p.  277, 
decided  at  the  present  term,  said :  "Instructions  proper  are 
directions  in  reference  to  the  law  of  the  case."  So  it  is  held 
in  Stanley  v.  Su(herla7id,  54  Ind.  339. 

In' the  light  of  these  authorities,  the  above  statement  was 
not  an  instruction.  It  was  not  a  statement  bearing  upon  any 
question  of  law  or  fact  involved  in  the  issues,  but  was  a  mere 
direction  to  find  a  verdict  before  they  returned  it.  A  direc- 
tion to  retire  with  their  bailiff ;  to  separate  for  their  meals  ; 
to  seal  up  their  verdict ;  to  abstain  from  talking  among  them- 
selves or  with  others  ;  to  sign  their  general  verdict  or  to  an- 
swer interrogatories,  are  not  instructions  within  the  meaninsT 
of  the  law,  and  therefore  there  was  no  error  in  directing  the 
jury  orally  to  answer  the  second  interrogatory. 
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The  eighth  assignment  presents  no  question.  The  cause 
alleged  should  have  been  urged  as  a  reason  for  a  new  trial. 
It  was  not,  and,  if  it  had  been,  there  was  no  error  in  it. 
Tlie  Colwnbus^  etc.j  R.  i?.  Co.  v.  Powell^  40  Ind.  37. 

We  find  no  error  in  this  record,  and  think  the  judgment 
below  ought  to  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  is  hereby,  in  all  things 
affirmed,  at  the  costs  of  the  appellant. 
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No.  7788. 

Farm  AN  v.  Lauman  et  al. 

Husband  and  Wife.— InjMj^  to  W7/«.—H'ftne*«.—Z>amafire».— Under  seo^ 
tion  1  of  the  act  of  March  11th,  1867, 2  R.  S.  1876,  p.  132,  a  wife  is  a  com- 
petent witness  in  aii  action  by  her  and  husband  to  recover  damages  for 
a  personal  iujuiy  to  herself. 

Practice. — Evidence. — Objection, — In  such  action,  an  objec^tion,  at  the 
conclusion  of  the  testimony  of  a  witness,  given  in  naiTative  form,  that 
the  "defendant  excepts  to  all  the  evidence  in  reference  to  dama^  to 
clothing,. medical  attendance,''  etc.,  is  insufficient  to  resen-e  any  ques- 
tion for  the  decision  of  the  Supreme  Court. 

Same. — Exception  to  Exclusion  of  Evidence.—ln  order  to  pave  an  exeeptiou 
to  the  action  of  the  court  in  excluding  questions  asked  a  witness,  an 
offer  should  be  made  to  prove  the  facts  sought  to  be  elicited. 

Sa^e.— Attorney. — Argument  to  Jury  .--Change  of  T>n«e.— The  fact  that 
the  venue  of  a  cause  had  been  changed  is  not  a  proper  subject  to  be 
mentioned  or  commented  upon  by  counsel  in  the  argument  to  the  jnn*. 

Same. — Objection. — Exception.— Supreme  Court.— An  objection,  not  fol- 
lowed by  an  exception,  is  not  available  on  appeal  to  the  Supreme  Court. 

Exemplary  Damages. — Assault  and  Battery. — False  Imprisonment.— ^i- 
emplar^*^  damages  can  not  be  awarded  where  the  act  which  coostitntw 
the  cause  of  action  is  punishable  by  a  criminal  prosecution,  as  for  aJJ- 
fiault  and  batterj',  but  such  damages  may  be  repovered  in  actions 
brought  by  persons  injured  by  wrongful  restraint  or  false  imprisomnent. 
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— Excessive  Damages, — Verdict  of  Jury. — Courts  should  not  inter- 
fere with  the  verdict  of  a  jury  on  the^^und  of  excessi^'e  damages,  un- 
less such  damages  are  so  great  as  to  appear  outrageous,  or  such  as  to 
induce  the  hellef  that  the  award  was  the  result  of  passion  or  prejudice 
and  not  the  conclusion  of  deliberate  judgment. 

From  the  Hendricks  Circuit  Court. 

G.  W,  Galvin^  S.  A.  Huff  and  F,  J,  Mattler^  for  appel- 
lant. 

J.  B,  Blacky  for  appellees. 

EIlliott,  J. — This  was  an  action  by  husband  and  wife, 

Charles  A.  Lauman  and  Marv  J.  Lauman,  to  recover  for 

personal  injury  to  the  latter,  alleged  to  have  been  inflicted 

upon  her  by  the  appellant.     The  complaint  is  in  three  para- 

.  graphs : 

The  first  charges  an  assault  and  battery. 
The  second  and  third  charge  false  imprisonment. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  against 
-appellant  for  five  hundred  dollai-s.   The  assignment  of  errors 
18  upon  the  motion  denying  appellant  a  new  trial. 

Mary  J.  Lauman  was  permitted  to  testify  as  a  witness, 
and  of  this  ruling  appellant  complains,  but  his  complaint  is 
groundless.  The  action  was  by  the  husband  and  wife,  jointly, 
it  is  true ;  the  wife,  however,  was  the  possessor  of  the  meri- 
torious cause  of  action,  and  the  recovery  was  sought  for  her 
benefit.  It  was  not  an  action  in  which  the  husband  sought 
damages  for  loss  of  sen'ices  of  the  wife,  but  an  action  in 
which  the  wife  demanded  compensation  for  personal  injury 
which  she  hiuJ  suffered  at  the  hands  of  the  appellant.  Under 
the  statute  in  force  when  the  action  was  tried  (of  course 
there  could  be  no  question  under  the  present  statute),  Mary 
'J.  Lauman  was  a  competent  witness.  Bennifield  v.  Ilyprea^ 
38  Ind.  498 ;  Ganitr  v.  Gordon,  41  Ind.  92. 

The  witness  Mary  J.  Lauman,  in  describing,  in  narrative 

fonn.  the  wrongful  act*?  of  the  appellant,  said  s(micthing  as 

feto  her  clothing  having  been  torn,  as  to  what  physicians  had 
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said  to  her,  and  as  to  how  long  she  had  suffered  from  the 
injury  inflicted,  and  to  what  extent  she  was  disabled.  At 
the  conclusion  of  the  witness'  narrative,  the  appellant  stated 
an  objection,  as  follows:  * 'Defendant  excepted  to  all  the 
evidence  in  reference  to  damage  to  clothing,  medical  attend- 
ance, loss  of  services,  and  hired  help."  ITiis  objection  was 
not  sufficient  to  reserve  any  question,  for  no  specific  gi-ounds- 
in  its  support  were  stated ;  and  it  is  well  settled  that  a  party 
objecting  to  evidence  must  state  the  grounds  of  his  objec- 
tion. The  objection  in  this  case  is,  aside  from  the  f«ault 
named,  insufficient,  because  it  is  entirely  too  general  in  i-e- 
spect  to  the  evidence  which  the  appellant  sought  to  have  ex- 
cluded from  the  jury. 

The  court  refused  to  permit  the  appellant's  counsel  to  ask. 
several  questions  of  him  while  he  was  on  the  witness  stand, 
and  of  this  ruling  counsel  now  earnestly  complain.  We  think 
the  objections  were  properly  sustained,  but  this  we  need  not 
decide  because  the  question  is  not  properly  presented.  The- 
appellant  did  not  make  any  offer  of  proof,  but  contented 
himself  with  asking  the  interi'ogatories.  In  order  to  have 
saved  the  question,  he  should  have  made  offer  to  prove  the 
facts  of  which  he  sought  to  elicit  evidence  by  the  interroga- 
tories of  his  counsel. 

In  the  course  of  the  argument  of  one  of  appellees'  counsel, 
an  improper  remark,  in  response,  it  maybe  observed,  by  the* 
way,  to  one  equally  improper,  made  by  appellant's  cx)unsel, 
was  made  to  the  jury,  whereupon  the  appellant  objected. 
The  character  of  the  objection  and  the  ruling  of  the  court 
are  shown  by  the  following  extract,  which  we  make  from  the' 
record  :     "At  the  conclusion  of  which  words,  the  defendant 
by  his  attorney  objected  to  the  said  Hadley's  proceeding  on 
the  subject  of  the  change  of  venue,  whereupon  the  court  ad- 
monished said  Hadley  that  it  was  improjjer  to  refer  to  the 
change  of  venue,  or  to  comment  upon  the  subject,  and  also 
admonished  the  jury  that  they  should  disregard  the  allusion^ 
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to  the  change  of  venue,  and  that  they  should  decide  the  case^ 
as  if  it  had  been  oriorinally  brought  in  Hendricks  county, 
whereupon  no  further  allusion  was  made  by  said  Hadley,  or 
any  one  else,  to  the  change  of  venue  in  said  cause/'    The 
remark  of  appellee's  counsel  was  unquestionably  an  improper 
(me,  for  the  jury  had  nothing  at  all  to  do  with  the  questions 
growing  out  of  the  change  of  venue,  and  counsel  did  wrong 
in  commenting  upon,  or,  indeed,  in  mentioning  that  subject. 
The  appellant,  however,  obtained  the  ruling  he  sought  by 
his  appeal  to  the  court,  and  is  not  now  in  a  condition  to 
complain.    The  extract  we  have  made  from  the  record  shows 
that  the  appellant  "objected  to  the  said  Hadley' s  proceeding 
on  the  subject  of  the  change  of  venue,"  and  that  this  objec- 
tion the  court  in  effect  sustained,  for  it  not  onlv  checked 
counsel,  but  it  also  gave  to  the  jury  the  proi)cr  admonition. 
Where  a  party  is  granted  all  his  objection    or  application 
seeks,  he  can  not  have  tenable  grounds  upon  Avhich  to  sup- 
port* an  attack  upon  the  ruling  of  the  court  on  his  applica- 
tion, or  objection.     But,  aside  from  this  consideration,  the 
ruling  can  not  be  here  regarded  as  erroneous,  because  the 
appellant  failed  to  reserve  an  exception.     An  objection  not 
followed  by  an  exception  is  of  no  avail  upon  appeal.    If  the 
court  had  granted  a  new  trial,  then  we  could  not  have  re- 
versed, although  there  was  neither  objection  made  nor  ex- 
ception reserved,  as  in  that  case  the  ruling  would  uphold  the 
decision  of  the  court  below,  in  whose  favor  all  reasonable 
l^resumptions  are  to  be  indulged,  whereas,  in  tJie  present 
case,  to  adjudge  a  reversal  would  be  to  overthrow  the  deci- 
sion of  the  trial  court,  and  this  we  can  not  do  in  such  a  case 
as  that  before  us,  unless  objection  has  been  duly  made  and 
exception  properly  entered.     Tlie  St.  Louis,  etc.,  It.  W.Co. 
V.  Myrtle,  51  Ind.  5(56  ;  Kinnaman  v.  Ktnnaman,71  Ind.  417. 
It  is  undoubtedly  true,  as  appellant's  counsel  insist,  that 
where  an  act,  which  constitutes  the  cause  of  action,  is  pun- 
ishable by  fine  or  imprisonment,  in  a  criminal  prosecution,. 
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punitive  damages  can  not  be  awarded  the  party  who  seeks 
recoveiy  upon  such  a  right  of  action.  This  rule  applies  to 
the  cause  of  action  stated  in  the  first  paragi-aph  of  appellees' 
complaint,  but  does  not  apply  to  the  cause  of  action  stated 
in  the  second  and  third  paragraphs.  It  is  argued  that  the 
fourth  instruction  given  by  the  court  violates  the  rule  stated, 
but  in  this  counsel  are  in  error.  The  instruction  under  men- 
tion confines  the  right  to  recover  exemplary  damages  to  a 
case  made  out  under  the  second  paragraph  of  the  complaint. 
The  jury  were  plainly  informed  that  exemplary  damages 
could  be  recovered  only  in  the  event  that  the  case  stated  by 
the  second  paragniph  was  properly  made  out  by  the  prepon- 
derance of  the  evidence.  In  the  third  instruction  the  nile  by 
which  damages  should  be  measured,  in  case  the  verdict  should 
be  upon  the  paragraph  charging  an  assault  and  batteiy,  was 
clearly  and  correctly  stated.  The  instructions,  taken  togeth- 
er, very  txjXly  and  fairly  stated  the  law  to  the  jurj%  as  well 
upon  the  subject  of  damages  as  upon  the  essential  elements 
of  the  causes  of  action  upon  which  the  appellees  placed  their 
right  of  recovery.  The  unlawful  and  wrongful  restraint  of 
personal  liberty  is  an  actionable  wrong.  Exemplary  damages 
are  recoverable  in  actions  brought  by  the  persons  injured 
by  the  tortious  restraint  or  imprisonment. 

We  can  not  disturb  the  verdict  upon  the  ground  that  the 
damages  are  excessive.  If  the  \\iry  believed,  as  they  were 
fully  warranted  in  doing,  Mary  Lauman' s  testimony,  she 
was  wrongfully  and  forcibly  imprisoned  by  the  appellant. 
It  is  true  that  the  confinement  Avas  for  a  very  brief  period, 
but  it  is  also  tnie,  if  we  accept  her  testimony  as  veracious, 
that  it  was  for  a  criminal  puqiose,  and  was  accompanied 
by  circumstances  of  gi*eat  wrong  and  indignity.  If  the  wo- 
man's story  was  true,  as  we  are  bound  to  assume,  five  hun- 
dred dollars  was  not,  by  any  means,  an  excessive  verdict. 
A  wrongful  imprisonment,  accompanied  by  acts  tending  to 
degrade  and  insult,  in  the  vilest  manner,  the  person  injured, 
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makes  a  case  where  smart  money  of  no  inconsiderable  magni- 
tude may  be  rightly  awarded.  In  such  cases  as  that  in  hand, 
couils  will  not  interfere  with  the  verdict  of  a  jury,  upon  the 
ground  of  excessive  damages,  unless  the  damages  awarded  are 
so  great  as  at  first  blush  to  appear  outrageous,  or  are  such  as 
to  induce  the  belief  that  the  award  was  the  result  of  passion 
or  prejudice,  and  not  the  conclusion  of  deliberate  judgment. 
It  having  been  shown  to  the  court  that  the  appellee  Mary 
J.  Launian  has  died  since  the  submission  of  this  appeal, 
judgment  of  aflSrmance  is  entered  as  of  the  date  of  May 
29th,  1879. 


♦•♦ 
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No.  7538.  185   436! 
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Bkiscoe  v.  Johnson,  Executor.  ^  ^^ 

78  m 

Pleading. — Exhibits. — Where  exhibits  are  of  such  a  character  as  not  to       ^^  -^ 
become  a  pait  of  a  pleading  by  being  filed  with  it,  a  deraiiirer  to  the 
pleading  raises  no  question  upon  them  or  their  validity,  and  the  suffi- 
ciency of  such  pleading  must  be  determined  by  its  averments. 

Legal  Disability.— JVe«wni|)«io».— When  disability  is  not  alleged  it  will 
be  presumed  not  to  exist. 

Guardian  and  Ward.  -  Final  Settlement, — Limitation, — ^The  same  limita- 
tion applies  to  the  time  in  which  an  action  may  be  commenced  to  set 
aside  the  final  settlement  of  a  guardian,  as  to  actions  to  set  aside  the 
final  settlement  of  an  executor  or  administrator. 

SAME.—jParmcr  Adjudication.'-^o  long  as  the  final  settlement  of  a  guar- 
dian remains  in  force,  it  is' an  adjudication  of  the  matters  lawfully  em- 
braced within  it. 

From  the  Spencer  Circuit  Court. 

C  L,  Wedding  J  for  appellant. 
T.  F.  DeBrulevy  for  appellee. 

Niblack,  J. — This  was  an  action  by  Sarah  A.  Johnson^ 
formerly  Samh  A.  Williams>  and  her  husband,  Elbert  John- 
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son,  against  William  Briscoe,  to  set  aside  a  final  settlement 
made  hy  the  defendant  as  the  late  guardian  of  the  said  Sarah, 
and  to  recover  a  sum  of  money  alleged  to  be  due  from  him 
as  such  late  guardian.  The  action  was  commenced  on  the 
17th  day  of  January,  1878,  and  the  complaint  Jis  originallv 
filed  contained  but  one  paragraph.  The  defendant  answered 
in  several  paragraphs,  but  before  the  issues,  which  were  ten- 
dered by  his  answer,  wTre  closed,  the  plaintiffs  tiled  a  sec- 
ond paragraph  to  their  complaint,  which  seems  to  have  been 
mutually  accepted  as  a  substitute  for  the  original  complaint, 
and  to  have  constituted  the  complaint  upon  which  all  the 
subsequent  proceedings  were  l)ased.  The  defendant  demur- 
red to  the  second  paragraph  of  the  complaint,  for  want  of 
sufficient  facts,  but  his  demurrer  was  overruled.  Before  the 
issues  were  fully  formed  upon  this  second  paragraph  of  the 
complaint,  the  death  of  Sarah  A.  Johnson  was  suggested, 
und  Elbert  Johnson,  as  the  executor  of  her  will,  was  substi- 
tuted as  sole  plaintiff  in  the  action.  The  court  to  which  the 
cause  was  submitted  for  trial  found  that  there  w?ts  due  to 
the  plaintiff,  in  his  capacity  as  executor  as  above  stated,  the 
sum  of  two  thousand  one  hundred  and  sixty-five  dollars  and 
forty  cents,  and  rendered  judgment  accordingly  against  the 
defendant  for  that  sum. 

The  second  paragraph  of  the  complaint  averred  that  on 
the  19th  day  of  August,  1858,  the  defendant  was  duly  ap- 
pointed and  became.guardian  of  the  person  and  estate  of  the 
plaintiff  Sarah,  then  Sarah  A.  Williams,  and  as  such  guar- 
dian came  into  the  possession  of  ^her  estate ;  that  on  the 
10th  day  of  May,  1869,  the  defendant  reported  to  the  court 
of  common  pleas  of  Spencer  county,  that  the  said  Sarah 
had  arrived  at  full  age,  and  that  he  was  indebted  to  her, 
as  her  said  guardian,  in  the  sum  of  $3,132.17,  with  which 
sum  he  was  then  and  there,  as  such  guardian,  charged  by 
f;aid  court ;  that  on  the  13th  day  of  May,  1870,  the  defend- 
4int  filed  with  the  clerk  of  the  said  court  of  common  pleas 
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•of  Spencer  county  a  receipt,  purporting  to  be  executed  by 
the  suid  Saruli,  for  said  sum  of  $3,132.17,  and  procured  said 
court  to  enter  an  order  discharging  him  from  all  further  du- 
ties as  such  guardian  ;  that  the  receipt  so  puiporting  to  be 
executed  by  the  said  Sarah,  and  so  tiled  by  the  defendant, 
was  forged,  false  and  fraudulent,  and  that  the  order  dis- 
charging him  from  further  duties  as  such  guardian  was 
thereby  fraudulently  procured  to  be  entered  by  said  court 
of  common  pleas ;  that  the  said  Sarah  never  executed  said 
receipt,  nor  authorized  any  one  else  to  execute  the  same  for 
her,  and  that  the  defendant  never  paid  the  said  Sarah  said 
sum  of  $3,132.17,  or  any  part  thereof.  Wherefore  the  plain- 
tiffs asked  that  the  order  of  the  common  pleas  court  discharg- 
-ing  the  defendant  from  further  duties  as  guardian  of  the 
«aid  Sarah  might  be  set  aside,  and  demanded  judgment  for 
said  sum  of  $3,132.17,  with  interest  thereon.  Copies  of  the 
said  order  of  the  common  pleas  court,  made  on  the  10th  day 
of  May,  1869,  of  the  receipt  purporting  to  be  executed  by 
the  said  Sarah,  and  of  the  order  of  said  court  finally  dis- 
charging  the  defendant  as  guardian,  were  filed  with  the 
•complaint,  and  refeiTed  to  as  exhibits  in  the  cause. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  second  paragraph  of  the  complaint.  In  the  argument 
upon  the  sufficiency  of  this  paragraph,  frequent  reference  is 
made  to  the  exhibits  accompanying  the  complaint,  but  as 
these  exhibits  were  of  a  character  which  do  not  become  a 
part  of  the  complaint  by  being  filed  with  it,  the  demurrer 
raised  no  question  upon  them,  or  upon  the  validity  of  the 
proceedings  of  which  they  formed  a  part.  Parsons  v.  Mil- 
Jbrd^  67  Ind.  489.  Consequently,  in  determining  wlietlier  or 
not  the  paragraph  of  complaint  in  question  was  suflicient,  we 
must  look  only  to  the  averments  contained  within  the  para- 
graph itself,  unaided  by  the  exhibits  which  were  filed  in  con- 
nection with  it.  The  obvious  inference  from  the  facts  averred 
in  the  paragraph  is,  that  the  plaintiff  Sarah  was  of  full  age- 


576  SUPREME  COURT  OF  INDIANA, 

Briscoe  «.  JohusoD,  Executor. 

when  the  defendant  made  the  final  settlement,  as  her  gaai^ 
dian,  which  she  sought  to  have  set  aside,  and  that  she  was 
under  no  disability  at  the  time  such  final  settlement  was 
made.  When  disability  is  not  alleged  it  will  be  presumed 
not  to  exist,  ability  being  the  rule  and  disability  the  excep- 
tion.   Palmer  v.  Wright^  58  Ind.  486. 

The  right  to  have  the  final  settlement  of  an  executor,  ad- 
ministrator or  guardian  set  aside,  in  certain  cases,  is  con- 
ferred by  statute,  and  can  only  be  exercised  within  a  limited 
time.  When,  therefore,  the  complaint  shows  that  the  action 
to  have  such  a  settlement  set  aside  has  not  been  commenced 
in  time,  it  is  bad  upon  demurrer.  Angell  Limitations,  sec. 
294 ;  Hanna  v.  Tlie  Jeffersonville,  etc.^  B.  R.  Co.<,  32  Ind. 
113;  Brown's  Adm'r  v.  LucaSy  18  Ind.  286;  Falter  y. 
Smith,  36  Ind.  231. 

An  action  to  set  aside  the  final  settlement  of  an  executor 
or  administrator  must  be  commenced  within  three  years,  and 
where  the  party  aggrieved  is  under  disability  when  the  set- 
tlement is  made,  then  within  three  years  after  the  disability 
is  removed.     2  R.  S.  1876,  p.  537,  sec.  116. 

Settlements  made  by  a  guardian  have  been  held  to  fall 
within  the  provisions  of  the  act  concerning  the  settlement 
of  decedents'  estates,  and  hence  the  same  limitation  applies 
to  an  action  to  set  aside  the  final  settlement  of  a  guardian 
as  does  to  cases  of  final  settlement  by  executors  and  admin- 
istrators. Tfte  State,  ex  rel.,  v.  Hughes,  15  Ind,  104;  Hol- 
land V.  Tlie  State,  ex  rel  ,  48  Ind.  391. 

So  long  as  the  final  settlement  of  an  executor,  adminis- 
trator or  guardian,  remains  in  force,  it  is  to  be  considered 
an  adjudication  of  the  mattera  lawfully  embraced  within  it, 
and  as  a  bar  to  an  action  seeking  to  reopen  questions  settled 
by  it.     Parsons  v.  Milford,  supra. 

The  second  paragraph  of  the  complaint  failed  to  make- 
out  a  case  entitling  the  plaintiffs  to  relief  against  the  de- 
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fendant,  and  the  demurrer  to  it  ought  to  have  been  sus- 
tained. 

As  the  judgment  must  be  reversed  for  want  of  a  sufficient 
complaint,  we  need  not  consider  other  questions  discussed 
by  counsel. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


^m^' 
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Practice. — Withdrawal  of  Evidence  from  Jury, ^ New  TWaZ.—  Supreme 
Court. — ^Where  evidence  is  permitted,  over  an  objection,  to  go  to  the 
jury,  the  court  reserving  the  right  to  withdraw  it,  which  the  court  af- 
terward does,  telling  the  jury  that  it  was  inadmissible,  and  they  should 
not  consider  it,  a  cause  for  a  new  trial,  alleging  the  exclusion  of 
such  evidence  with  sufficient  particularity  to  caU  the  attention  of  the 
court  to  the  ruling  complained  of,  is  sufficient  to  present  the  question 
to  the  Supreme  Court.  Nor  is  it  necessary,  in  siich  case,  that,  at  the 
time  the  exception  is  taken,  a  statement  of  the  character  or  purpose  of 
the  evidence  should  be  made. 

YfirKESS,— Impeachment  of.— Contradictory  Statements, --Evidence,— Yfhile 
it  is  necessary,  in  laying  the  foundation  for  impeaching  a  witness  by 
proof  of  contradictory  statements,  that  the  time,  place  and  persons 
present  shall  be  given,  it  is  not  necessary  that  the  impeaching  witness, 
when  called,  should  be  able  to  swear  to  the  exact  date.  It  is  enough 
If  it  appear  that  the  impeaching  witness  is  about  to  speak  in  reference 
to  the  same  declaration  or  conversation  to  which  the  attention  of  the 
principal  witness  has  been  caUed. 

From  the  Washington  Circuit  Court. 

JD.  M,  AUpaugh  and  */.  (7.  Lawler^  for  appellant. 
H.  Heffreriy  J.  A,  Zaring^  A.  B,   Collins  and  8.  B. 
Voyles^  for  appellees. 
Vol   73.-37 
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Woods,  J. — Suit  by  appellant  against  the  appellees  for 
the  alleged  balance  due  on  a  promissory  note.  Answer,  de- 
nial and  payment  by  George  McPheeters.  Verdict  and  judg- 
ment for  the  appellees. 

The  only  question  made  here  is  whether  the  court  erred 
in  withdrawing  certain  testimony  from  the  jury.  The  de- 
fendant George  McPheeters  testified  as  a  witness  in  behalf 
of  himself  and  his  co-defendants,  in  support  of  the  plea  of 
payment,  and,  on  cross  examination,  said:  '^I  was  preset 
at  the  residence  of  Samuel  McClanahan,  in  Salem,  on  the 
26th  of  March,  1878.  Mr.  Lawler,  Mr.  and  Mrs.  McClan- 
ahan and  my  mother  were  there.  •  •  •  j  (jj^  not  say, 
at  that  time,  place,  and  in  the  presence  of  the  parties  named, 
in  reply  to  a  statement  made  by  Mr.  Lawler  to  Mrs.  Mc- 
Clanahan (that  it  would  require  her  to  furnish  about  $800, 
including  the  $419.45  already  advanced  to  complete  the  pay- 
ments for  the  land),  'I  think  that  is  about  right.'  I  beard 
no  such  convei*sation." 

Upon  this  foundation,  laid  in  the  cross  examination  of 
said  witness,  the  plaintiff  in  rebuttal  introduced  Samuel  Mc- 
Clanahan as  a  witness,  and  concerning  his  testimony  the 
record  is  as  follows : 

**Ques.  Did  the  defendant  George  McPheeters,  at  your 
house  in  Salem,  on  the  26th  day  of  March,  1878,  in  the 
presence  of  Elizabeth  McPheeters,  Mrs.  McClanahan  and 
yourself,  say,  in  reply  to  the  statement  made  by  Mr.  Law- 
ler to  Mrs.  McClanahan,  that  it  would  require  her  to  furnish 
aibout  $800,  including  the  $419.45  already  advanced,  to  com- 
plete the  payment  for  the  land,  *I  think  that  is  about  right.' 
The  witness  answered  :  *I  can't  recollect  whether  that  is  the 
date  ;  I  can't  tell  if  it  was  three  or  six  months  asro :  it  was 
the  only  time  they  were  ever  there  together  when  I  was  pres- 
ent.' Here  the  defendants  objected  to  the  witness  answering 
further,  unless  he  could  state  that  the  conversation  occurred 
on  the  26th  day  of  March,  1878,  the  exact  date  fixed  by  the 
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plaintiff  in  his  question  to  George  McPheeters.  The  court 
decided  that  the  witness  might  answer,  but  notified  the  par- 
ties that  his  testimony  would  be  withdrawn  from  the  jury, 
if  the  court,  on  further  examination,  should  conclude  it  was 
not  admissible.  The  witness  then  answered:  *George  f^aid, 
'*I  think  that  is  about  right."  '  Cross-examined :  *  Gentle- 
men, I  can  not  state  the  day  or  the  month  on  which  that 
conversation  occurred  at  my  house ;  I  paid  no  attention  to 
the  date.'  " 

The  evidence  being  all  in,  the  court  instructed  the  jury 
that  it  had  concluded  that  the  testimony  of  this  witness  was 
inadmissible,  and  the  same  was  withdrawn,  and  they  should 
not  consider  it.     The  plaintiff  excepted. 

The  counsel  for  the  appellees  claim  that  the  action  of  the 
court  as  set  forth  can  not  be  reviewed  by  this  comt,  because 
not  made  a  ground  for  a  new  trial  in  the  motion  therefor. 
In  reference  to  this  subject,  the  motion  for  a  new  trial  con- 
tains this :  *'2d.  Error  of  law  occurring  at  the  trial,  etc.,  in 
this,  that  the  court  erred  in  excluding  from  the  consideration 
of  the  jury  the  evidence  of  Samuel  McClanahan,  a  competent 
witness,  which  evidence  consisted  of  a  conversation  between 
the  plaintiff  and  the  defendant  George  McPheeters,  at  the 
residence  of  the  witness." 

This  was  suflSciently  explicit  to  recall  the  attention  of  the 
court  to  the  ruling  complained  of,  and  is,  therefore,  suffi- 
cient to  present  the  question  here.  It  is  not,  as  counsel  for 
the  appellees  contend,  a  question  arising  on  an  instruction 
of  the  court  to  the  jury.  Instructions  proper  are  directions 
in  reference  to  the  law  of  the  case ;  but  that  which  the  coiiri 
6aid  in  reference  to  the  testimony  under  consideration  ^vlls 
dimply  a  ruling  of  the  court  withdrawing  the  evidence  from 
the  jury,  and  the  motion  for  a  new  trial  properly  referred  to 
it  as  such.  Stanley  v.  Sutherland^  54  Ind.  339.  Neither  is 
there  anything  in  the  suggestion  that  the  record  fails  to  show 
the  object  for  which  the  testimony  was  attempted  to  be  in- 
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troduced,  or  what  facts  were  expected  to  be  established  by 
the  witness.  If  this  witness  had  not  been  allowed  to  give 
his  testimony  at  all,  there  would  doubtless  be  pertinencj'  in 
these  considerations ;  but  the  testimony  having  gone  to  the 
jury,  it  was  needless  to  inform  the  court  that  it  was  expected 
to  elicit  from  the  witness  that  which  the  witness  had  already 
said,  and  the  court  having  withdrawn  the  testimony  from 
the  jury,  an  exception  to  the  action  of  the  court  is  sufficieut^ 
without  any  statement  concerning  the  character  or  purpose 
of  the  evidence. 

The  testimony  so  excluded  had  a  direct  tendency  to  con- 
tradict, or  at  least  discredit,  the  testimony  of  said  George 
McPheeters,  in  regard  to  the  payments  in  dispute,  and  was 
properly  admissible  by  way  of  impeachment  and  in  rebuttal. 
It  may  possibly  be  that  the  appellant  was  not  harmed  by 
the  exclusion,  and  that  the  result  would  have  been  the  same 
with  the  testimony  in,  which  was  ruled  out.  Counsel  should 
rather  have  thought  of  this,  when  moving  the  court  to  the 
commission  of  the  error.  We  can  not  say  that  the  error  was 
harmless.  While  it  is  necessary,  in  laying  the  foundation 
for  impeaching  a  witnesss  by  proof  of  contradictory  state- 
ments, that  the  time,  place  and  pereons  present  shall  be 
given,  it  is  not  necessary  that  the  impeaching  witness,  when 
called,  shall  be  able  to  swear  to  the  exact  date.  It  is  enough 
if  it  appear,  as  it  clearly  did  appear  in  this  case,  that  the 
impeaching  witness  is  about  to  speak  in  reference  to  the 
same  declaration  or  conversation  to  which  the  attention  of 
the  principal  witness  had  been  called. 

This  court  has  said :  **The  rule  upon  thi^  subject  is  a  prac- 
tical one,  and  is  founded  upon  clear  principles  of  common 
sense.  The  exact  time  of  a  conversation  it  is  often  impossi- 
ble to  fix,  and  to  require  it  would  be  simply  to  cut  off  all 
opportunity  of  impeachment  in  such  cases.  The  object  Uy 
be  attained  is  to  call  the  witness'  attention  to  a  particular 
conversation,  so  that  he  may  not  be  taken  by  surprise. 
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*  *  Usually,  dates  are  the  least  efficient  of  all  means 
which  can  be  used  to  reffesh  one's  memory  of  events,  and 
sometimes  they  afford  no  aid  whatever.  Each  case  depends 
somewhat  on  its  own  circumstances."  Bennett  v.  0' Byrne j 
23  lud.  604  iWilkersori  v.  Busty  57  Ind.  172. 

Judgment  reversed,  with  costs,  and  with  instructions  to 
.grant  a  new  trial. 

On  Petition  fob  a  Rehearing. 

Woods,  J. — Counsel  for  the  appellees  strenuously  insist 
that  the  excluded  testimony  of  McClanahan  had  reference 
only  to  an  expression  of  opinion  by  the  witness  McPheeters, 
and  that  the  opinion  so  expressed  had  no  relation  to  the  tes- 
timony which  McPheeteris  had  given,  and  that,  for  these  rea- 
sons, the  ruling  of  the  court  in  withdrawing  the  testimony 
of  the  said  witness  was  right.  Counsel  cite  Hopkins  v. 
Stanley,  43  Ind.  553 ;  Paxton  v.  Dye,  26  Ind.  393.  It  is 
true  that  the  alleged  expression  of  McPheeters  was  in  form 
an  expression  of  opinion,  but,  under  the  circumstances  shown 
in  evidence,  it  was  a  question  for  the  jury,  whether  it  was  not 
equivalent  to  an  admission  of  fact,  that  is  to  say,  of  the 
amount  then  unpaid  of  the  note  in  suit ;  and  this  was  the  ex- 
oct  subject  of  dispute  and  on  which  McPheeters  had  testi- 
fied. The  doctrine  of  Hopkins  v.  Stanley,  supra,  that  juries 
must  give  positive  answers  and  not  opinions  in  response  to 
special  interrogatories,  as  we  conceive,  has  no  bearing  on  the 
subject;  and,  upon  the  facts  of  the  case,  Paxton  v.  Dye, 
^supra,  supports  our  conclusion. 

Petition  overruled,,  with  costs. 
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No.  7547. 

Heizer  v.  Kelly. 

FnACTiCiL.—Transcript.—Statute  Con8trued.^The  phrase  in  section  &5^ 
of  the  code,  ^'all  papefs  pertaining  to  a  cause,  and  tiled  therein,**  em- 
braces the  complaint,  answer,  reply,  demurrers,  and  all  instruments 
upon  which  the  proceeding  is  based,  and  which  are  filed  with  and 
made  part  of  such  proceeding. 

Same. — Record  on  Appeal. — Under  section  556  of  the  code,  where  the 
question  arises  upon  sustaining  or  overruling  a  demurrer  to  the  com- 
plaint, the  record  on  appeal  need  not  contain  any  subsequent  pleading; 
but  if  the  question  arises  upon  sustaining  or  overruling  a  demurrer  ta 
the  reply,  then  the  complaint,  answer  and  reply  must  be  embraced 
in  the  record. 

Same.— IVaiwcrfpt. — Complaint.— It  is  necessary,  in  every  case,  for  tbe 
transcript  on  appeal  to  the  Supreme  Courts  to  contain  a  copy  of  the 
complaint  where  the  question  arises  upon  the  pleadings,  unless  re- 
served under  section  347  of  the  code,  to  present  such  question  for  the 
consideration  of  the  Supreme  Court. 

Same. — ^It  is  not  error  to  sustain  a  demurrer  to  a  good  reply,  where  there 
is  no  complaint  on  file;  and  striking  out  portions  of  such  reply  was 
harmless,  w^hether  it  remained  good  or  bad. 

Same. — Amended  Complaint.— Exhibits. — ^A  complaint,  to  which  a  demur- 
rer has  been  sustained  at  one  term  of  the  court,  can  not  be  treated  as  an 
amended  complaint  by  simply  filing  exhibits  at  the  next  term,  without 
also  refiling  such  complaint  therewith. 

From  the  Marion  Superior  Couit. 

F»  M.  Finch  and  J".  A.  Finch y  for  appellant. 
J.  T.  Lecklidevy  3.  Glaypooly  H.  C.  Newcomb  and  W. 
A.  Ketchum^  for  appellee. 

Best,  C. — This  action  was  brought  by  the  appellant  against 
the  appellee,  Catharine  and  Solomon  B.  Davinish,  Mark 
Losey,  Harry  H.  Eckles  and  Mattie  B.  Spenee,  on  the  23d 
day  of  November,  1876,  to  foreclose  a  mortgage. 

At  the  May  term,  1877,  the  court  sustained  the  demurrer 
of  the  appellee  to  appellant's  complaint,  and  at  the  Septem- 
ber term,  1877,  the  appellant  filed  an  amended  complaint, 
but  it  is  not  in  the  record,  and  the  clerk  says  it  is  '*not  on 
file."  The  appellee  filed  an  answer  to  the  amended  com- 
plaint, in  four  paragraphs,  all  of  which  were  subsequently 
withdrawn,  except  the  third.     To  this  answer  the  appellant 
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replied  in  four  paragraphs,  and  then  withdrew  all  of  them, 
except  the  amonded  third,  and  dismissed  the  action  as  to  all 
the  defendants,  except  the  appellee.  The  appellee  moved  the 
court  to  strike  from  the  reply  certain  portions  of  it,  which 
motion  was  sustained,  and  to  which  ruling  appellant  ex- 
cepted. The  appellee  then  demurred  to  the  reply,  for  want 
of  sufficient  facts.  This  demurrer  was  sustained,  and  an 
exception  was  reserved. 

The  appellant  declining  to  further  plead,  final  judgment  was 
rendered  against  her,  from  which  she  appealed  to  the  general 
term, .assigning  as  error  there :  First,  that  the  court  erred  in 
striking  out  portions  of  the  reply ;  second,  that  the  court  erred 
in  sustaining  the  demurrer  to  the  reply ;  and,  third,  that  the 
court  erred  in  rendering  final  judgment  against  her. 

At  the  general  term  the  judgment  of  the  special  term  was  af- 
firmed, from  which  judgment  appellant  appeals  to  this  court, 
and  assigns  as  eiTor  here  the  ruling  of  the  court  at  general 
term,  in  affirming  the  judgment  rendered  at  the  special  term. 

We  learn  from  the  answer,  from  the  amended  third  para- 
graph of  the  reply,  and  from  the  brief  of  appellant,  that 
the  question  sought  to  be  raised  by  this  record  is  this :  Can 
the  endorsee  of  one  of  several  notes  secured  by  the  same 
mortgage,  which  had  been  duly  recorded,  foreclose  the  same 
against  a  person  who,  after  said  not.e  was  transferred,  and 
after  an  entry  of  satisfaction  of  said  mortgage  had  been 
made  of  record,  but  before  March  6th,  1877,  purchases  the 
premises  embraced  in  said  mortgage  in  good  faith,  for  full 
value,  and  without  actual  knowledge  that  the  same  is  unpaid, 
if  such  entry  were  made  by  the  mortgagee  without  the  knowl- 
edge, consent,  or  authority  of  the  holder  of  said  note?  This 
question  is  an  important  one ;  but  the  appellee  insists  that 
because  the  complaint  is  not  in  the  record,  the  question  is 
not  presented,  and  we  must,  therefore,  determine  whether 
or  not  the  record  presents  it. 

In  order  to  obtain  relief  from  a  judgment  by  the  aid  of 
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an  appellate  court,  it  is  necessaiy  that  the  error  should  af- 
firmatively appear  from  the  record.  This  can  not  appear 
until  the  record  has  been  procured  and  filed  in  this  court,  in 
pursuance  of  the  statute  regulating  appeals.  Section  559 
provides  that  '*A11  proper  entries  made  by  the  clerk,  and  all 
papers  pertaining  to  a  cause,  and  filed  therein,  *  *  *  are 
to  be  deemed  parts  of  the  record." 

This  court  has  often  decided  thiit  the  phrase,  "all  papers 
pertaining  to  a  cause,  and  filed  therein,"  embraces  the  com- 
plaint, answer,  reply,  demurrers  and  all  instruments  upou 
which  the  proceeding  is  based,  and  which  are  filed  with  and 
made  part  of  such  proceeding.  Kesler  v.  Myers^  41  Ind.  543, 

In  Buskirk's  Practice,  p.  142,  it  is  said  that  "The  com- 
plaint, answer,  reply,  demurrers  thereto,  the  rulings  of  the 
court  thereon,  and  the  exceptions  thereto,  constitute  a  part 
of  the  record  by  force  of  the  statute."  With  this  construc- 
tion, the  record  in  a  given  case  must  at  least  embrace  all 
proper  entries  made  by  the  clerk,  the  complaint,  answer, 
reply  and  all  instruments  upon  which  either  is  based,  when 
filed  with  and  made  a  part  of  it,  if  such  pleadings  are  filed 
in  such  case.  The  complaint,  then,  is  a  part  of  every  rec- 
ord, and  if  it  were  necessary  to  procure  a  transcript  of  the 
whole  of  any  record,  in  order  to  appeal,  an  appeal  could  not 
be  taken  unless  the  transcript  embraced  the  complaint.  This, 
however,  is  not  required.  Section  556  provides  that  "such 
appeals  may  be  taken  by  procuring  from  the  clerk  of  the 
court  a  transcript  of  the  record,  and  proceeding  in  the  suit, 
or  so  much  thereof  as  is  embraced  in  the  appeal,  and  filing 
the  same  in  the  office  of  the  clerk  of  the  supreme  court.*' 
This  statute  authorizes  an  appeal  to  be  taken  by  procuring  so 
much  of  the  record  as  is  embraced  in  the  appeal.  This  is 
manifestly  less  than  the  whole.  It  is  a  part,  but  what  part? 
The  phrase,  "so  much  of  the  record  as  is  embraced  in  the  ap- 
peal," does  not  determine  it.  It  is  broad  enough  to  embrace 
all  that  may  be  deemed  necessary  to  present  any  given  qae9- 
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tion,  and  it. evidently  means  so  much  thereof  as  will  present 
the<juestion  sought  to  be  raised ;  but  what  part?  This  de- 
pends upon  the  question  sought  to  be  raised.  If  the  question 
arises  upon  sustaining  or  overruling  a  demurrer  to  the  com- 
plaint, the  record  need  not  contain  any  subsequent  pleading . 
The  converse  of  this,  however,  is  not  true.  If  the  question 
arises  upo^  sustaining  or  overruling  a  demurrer  to  the  reply, 
then  the  complaint,  answer  and  reply  must  be  embraced  in 
the  record,  as  the  demurrer  searches  all  previous  pleadings ; 
and,  unless  the  complaint  is  in  the  record,  it  would  be  impossi- 
ble to  say  that  the  ruling  of  the  court  upon  the  sufficiency  of 
a  subsequent  pleading  was  erroneous.  It  seems  to  us  that  it 
is  necessary,  in  eveiy  case,  for  the  transcript  to  contain  a 
copy  of  the  complaint,  where  the  question  arises  upon  the 
pleadings,  unless,  perhaps,  it  is  reseiTed  under  section  347 
of  the  code.  It  is  the  basis  of  the  action,  the  foundation  of 
the  superstructure,  and  without  it  no  error  can  appear. 

In  Buskirk's  Practice,  at  page  66,  it  is  said,  that,  to  pre- 
sent a  question  upon  a  demurrer  to  the  reply,  the  "tran- 
script will  consist  of  the  complaint,"  etc. ;  and  it  is  obvious 
that,  if  a  demurrer  to  the  reply  reaches  the  complaint,  the 
complaint  must  be  included  in  the  transcript,  in  order  to 
determine  the  correctness  of  the  ruling  on  the  demuri'er. 
That  it  does,  has  already  been  decided  by  this  court.  Free- 
man V.  Rohinson^  7  Ind.  321 ;  Menifee  v.  Clarke  35  Ind.  304. 

In  the  case  last  cited,  it  is  said  that  "The  demurrer  brings 
in  review  the  whole  series  of  pleadings  in  all  its  preceding 
stages,  and  the  court  must  give  judgment  against  the  party 
who  has  committed  the  first  available  fault."  If  a  demun*er 
to  a  good  reply  should  be  sustained,  because  the  complaint 
is  defective,  certainly  there  is  no  error  in  doing  the  same 
thing  where  there  is  no  complaint  at  all. 

What  we  have  already  said  substantially  disposes  of  the 
objection  made  to  the  action  of  the  court  in  striking  out 
portions  of  the  reply.     If  a  good  reply  could  do  the  appel- 
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lant  no  good,  striking  out  portions  of  it  could  do  him  do 
harm,  whether  it  remained  good  or  bad. 

For  these  reasons  we  think  the  question  sought  to  be 
raised  is  not  in  the  record,  and  the  judgment  ought,  there- 
fore, to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered  upon  the  foregoiug 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  ia 
all  things  affirmed,  at  the  costs  of  appellant. 

On  Petition  for  a  Eehearing. 

Best,  C. — The  appellant  concedes  that  the  conclusion 
reached  by  the  court  is  correct,  unless  the  complaint  filed 
November  23d,  1876,  can  be  treated  as  the  amended  com- 
plaint filed  September  13th,  1877.  How  this  can  be  done  is 
not  indicated.  She  says  that  the  truth  is  that  the  exhibits 
were  not  filed  with  the  original  complaint,  to  which,  for  such 
reason,  a  demurrer  was  filed  and  sustained,  on  the  12th  day 
of  April,  1877 ;  that  these  exhibits  were  filed  on  the  13th 
day  of  September,  1877,  and  that  the  original  complaint  and 
the  exhibits  thus  became  the  amended  complaint.  If  this 
version  is  correct,  the  clerk,  in  making  the  transcript,  made 
two  mistakes — one  in  setting  out  the  exhibits  as  filed  with 
the  original  complaint,  and  the  other  in  not  setting  them  oat 
as  filed  September  13th,  1877.  If  both  were  corrected,  how- 
ever, the  correction  could  not  avail  the  appellant.  A  com- 
plaint to  which  a  demurrer  has  been  sustained  at  one  term 
of  the  court  can  not  be  treated  as  an  amended  complaint  by 
simply  filing  exhibits  at  the  next  term,  without  also  refiling 
such  complaint  with  such  exhibits. 

The  appellant  also  insists  that  the  appellee  filed  his  an- 
swer to  this  complaint,  and,  since  he  treated  it  as  an  amended 
complaint,  the  court  must  also  so  treat  it.  This  we  would 
willingly  do  if  the  record  supported  the  statement,  but  it 
does  not.     The  demurrer  to  the  original  complaint  was  so*- 
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tained  April  12th,  1877,  and  on  the  13th  of  September  fol- 
lowing this  entry  was  made  :  * 'Comes  now  the  plaintiff  by 
her  attorneys,  and  files  an  amended  complaint  herein,  ta 
which  defendants  are  ruled  to  answer."  And  on  September 
15th  occurs  this  entry :  *' Comes  now  defendant  Joseph  M. 
Kelly  and  files  his  answer  in  five  pai*agraphs."  These  entries 
are  conclusive,  and  the  conclusion  that  the  answer  was  filed 
to  the  amended  complaint,  and  not  to  a  complaint  to  which 
a  demurrer  had  been  sustained  at  a  previous  term  of  the 
court,  seems  unavoidable.  Eitsman  v.  Poindexter^  52  Ind. 
401.  We  have  no  power  to  correct  the  record,  nor  can  we- 
disregard  its  recitals  ;  therefore  we  adhere  to  the  ruling  ia 
the  original  opinion. 

Per  Curiam. — ^The  petition  is  overruled 


•  < 
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156    284, 

Decedents'  Estates.— De&te  of  Testator,— DevUee.—Thsi  devisee  of  land 
and  his  grantee  taice  it  subject  to  the  payment  of  the  testator's  debts. 

Same. — Executor, — Sale  of  Land,— It  is  an  executor's  duty  to  apply  to  the 
proper  court  for  an  order  for  the  sale  of  land  to  pay  debts  when  neces- 
sary, and  it  is  proper  to  order  a  sale  on  his*  petition  whenever  it  would 
be  on  the  petition  of  creditors. 

Same.  —  Administrator'^s  Consent,  —  Creditor's  Bight,  —  Estoppel,  —  Case 
Overruled, — The  consent  of  the  administrator  to  the  sale  of  the  land 
by  the  heir  can  not  divest  the  creditor  of  his  right  to  have  his  debt 
made  out  of  the  land,  although  such  consent  might  estop  him,  were 
the  rights  of  creditors  not  affected.  Pell  v.  Farquar^  3  Blackf.  331  ^ 
overruled  on  this  point. 

From  the  Jennings  Circuit  Court. 

T,  C.  Batchelor,  for  appellant. 
O,  W.  Swarthouty  for  appellees. 
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WoRDEN,  J. — This  was  a  petition  filed  by  the  appellant, 
xis  executor  of  the  last  will  and  testament  of  Caleb  Moncrief, 
deceased,  in  the  court  below,  for  an  order  for  the  sale  of 
cei-tain  real  estate  for  the  payment  of  the  debts  of  the  de- 
ceased. It  is  stated  in  the  petition  that  the  testator  died  the 
owner  of  certain  real  estate,  described,  situate  in  Jennings 
county ;  that  he  left  no  personal  estate  whatever ;  that  he 
owed  debts  on  which  there  was  due  at  the  time  of  filing  the 
petition  about  the  sum  of  three  hundred  dollars,  together 
with  the  costs  of  administration,  which  will  probably  amoant 
to  one  hundred  dollars. 

The  will  of  the  testator  contains  the  following  claut^es  : 

^^ First.    All  my  just  debts  are  to  be  paid. 

^^ Second.  I  give  and  bequeath  to  my  beloved  wife,  Jane 
Moncrief,  all  my  estate,  real  and  personal,  of  which  I  may 
die  seized  or  possessed,  during  her  natural  life. 

**  Third.  After  her  death,  I  give  and  bequeath  all  my  real 
and  personal  estate  to  my  son,  Maxa  Moncrief." 

The  testator  died,  as  is  alleged,  in  January,  1870.  The 
following  allegations  are  found  in  the  petition :  *«That  on  the 
—  day  of  October,  1870,  the  said  Maxa  Moncrief  sold  and 
<;onveyed  to  the  defendant  George  W.  Swarthout  all  of  the 
real  estate  above  described,  which  was  all  the  real  estate  left 
by  said  decedent,  the  said  Swarthout  at  the  time  well  know- 
ing that  the  debts  of  said  decedent  had  not  been  paid,  and 
that  there  was  no  personal  property  belonging  to  said  estate, 
out  of  which  to  pay  the  same  ;  that,  at  the  time  of  said  con- 
veyance to  said  George  W.  Swarthout,  the  estate  of  said 
Caleb  Moncrief  was,  and  still  is,  indebted  in  the  sum  of 
$300  and  more  ;  that  to  pay  said  indebtedness  it  has  become 
necessary  to  sell  a  portion  or  all  of  said  real  estate,"  etc. 

Swarthout  and  his  wife  were  made  defendants  to  the  peti- 
tion, and  the  fifth  paragraph  of  their  answer  was  as  follows; 

**For  fifth  paragraph  of  amended  answer  defendants  say 
that  plaintiff  ought  not  to  have  his  order  of  sale,  a?  prayed 
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for  in  his  petition,  in  this,  that  plaintiff  having  paid  the 
Jesraeies  mentioned  in  the  Avill  of  the  testator,  to  the  sole 
heir  and  legatee  of  the  same,  Maxa  Monerief,  by  delivering 
up  to  him  and  permitting  him  to  take  possession  of  the  real 
estate  in  plaintiff's  petition  mentioned,  and  permitting  him 
to  treat  and  use  the  same  as  his  own ;  whereby  said  heir  and 
sole  legatee  had  a  right  to  sell  and  convey  the  same.  De- 
fendants aver  that  they  purchased  said  real  estate  from  said 
heir  and  legatee,  as  they  had  a  right  to  do,  in  good  faith, 
without  any  knowledge  that  there  were  any  debts  unpaid 
against  said  estate ;  that  they  paid  a  full  valuation  therefor, 
to  wit,  $5,000;  that  part  of  the  purchase  -  money  was  in 
property,  to  wit,  the  undivided  half  of  a  large  steam  flour- 
ing mill  and  dwelling-house,  together  with  the  land  on  which 
the  same  is  situated,  in  Geneva  township,  Jennings  county, 
Indiana,  worth  $4,000,  which  property  said  heir  and  sole 
legatee  was  the  owner  and  in  possession  of  at  the  commence- 
ment of  this  suit,  and  out  of  which  this  plaintiff  could  have 
made  the  money  to  pay  all  the  debts  against  the  estate,  but 
plaintiff  wholly  failed  and  neglected  so  to  do ;  that,  soon 
after  said  sale  and  purchase  of  the  mill  aforesaid,  this  plain- 
tiff made  an  agreement  with  the  heir  and  legatee  to  go  into 
partnership  with  him  in  running  and  occupying  the  mill  for 
their  mutual  benefit,  but  this  plaintiff  having  failed  to  get 
his  means  or  money  together  to  do  so,  plaintiff  arranged 
with  one  William  G.  Stratton  to  go  into  partnership  with 
the  heir  and  sole  legatee,  Maxa  Monerief,  in  running  and 
occupying  said  mill,  until  the  plaintiff  could  get  his  money 
collected  together  to  do  so ;  that  the  remaining  $1,000  was 
paid  as  follows :  $463  paid  off  a  mortgage  to  the  school  fund 
against  said  land  ;  the  remainder  was  divided  into  three  equal 
payments  in  one,  two  and  three  years,  defendant  giving  his 
note  therefor.  The  first  payment  was  paid  to  Maxa  Mon- 
erief, the  heir  and  legatee  aforesaid  and  payee  of  the  notes. 
The  remaining  two  were  assigned  to  one  William  G.  Stratton, 
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4tnd  by  him  to  one  Hiram  T.  Read,  a  creditor  for  a  large 
amount  of  Maxa  Moncrief,  heir,  etc.,  aforesaid,  for  the  pur- 
pose of  preventing  this  defendant  from  buying  up  any  off- 
sets against  said  notes  in  the  hands  of  the  payee ;  all  of 
which  facts  this  plaintiff  well  knew  and  consented  to.  That 
defendant  was  asked  by  said  Read  if  said  notes  were  all 
right ;  defendants  told  him  they  were,  but  at  the  same  time 
told  him  he  would  not  pay  them  until  the  debts  against  the 

estate  of  Caleb  Moncrief  were  settled.     That  at  the  

term  of  this  court,  and  before  said  notes  were  paid  to  said 
Read,  defendant  asked  this  plaintiff  if  he  required  defendant 
to  pay  those  notes  to  him  as  assets  to  pay  debts ;  he  an- 
swered that  he  did  not  need  the  money  to  pay  debts  against 
said  estate  ;  this  plaintiff  then  and  there  answered  defendant 
that  he  did  not,  that  he  had  the  debts  all  arranged,  and  that 
defendant  could  pay  the  money  to  said  Read ;  all  of  which 
facts  this  plaintiff  well  knew.  Defendants  aver  that  plaintiff 
connived  with  the  heir  aild  sole  legatee,  Maxa  Moncrief,  to 
convert  and  appropriate  the  property,  both  personal  and 
real  estate,  belonging  to  said  estate,  to  his  own  [use],  as 
against  the  creditors  of  said  real  estate.  Wherefore,  in 
consequence  of  all  of  which  facts  and  negligence  on  the  part 
of  the  plaintiff,  defendants  ask  judgment,  that  plaintiff  do 
not  have  his  order  of  sale,  as  prayed  for  in  his  petition,  and 
that  defendants  have  judgment  for  costs." 

A  demurrer  to  this  paragraph,  for  want  of  sufficient  facts, 
was  filed  by  the  plaintiff,  and  overruled ;  exception.  Issue ; 
trial  by  the  couit ;  finding  and  judgment  for  the  defendants. 

The  correctness  of  the  ruling  on  the  demurrer  above  men- 
tioned is  questioned  by  an  assignment  of  error.  We  are  of 
opinion  that  the  demurrer  to  the  fifth  paragraph  of  answer 
should  have  been  sustained.  The  devisee  of  the  land,  and 
the  purchaser  from  him,  Swarthout,  took  it  subject  to  the 
payment  of  the  debts  of  the  testator.  Weakley  v.  Conradt, 
56  Ind.  430. 
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There  is  nothing  in  the  paragraph  of  answer  that  estops 
the  creditors  of  the  testator  from  instituting  proceedings  for 
an  order  for  a  sale  of  the  land,  by  the  executor,  for  the  pay- 
ment of  their  debts.  2  R.  S.  1876,  sec.  78,  p.  523.  There 
is,  therefore,  nothing  that  estops  the  executor  from  procur- 
ing such  order  of  sale.  It  would  be  quite  incongruous  to 
hold  that  the  executor  could  be  authorized  to  sell  on  the 
petition  of  creditors,  and  not  on  his  own  petition.  It  is  his 
duty  to  apply  to  the  proper  court  for  an  order  for  the  sale 
of  land  to  pay  debts,  when  necessary,  and  it  is  proper  to 
order  a  sale  on  his  petition  whenever  it  would  be  on  the  peti- 
tion of  creditors.  The  executor  is  a  trustee,  invested  with 
the  power,  in  a  proper  case  and  on  the  order  of  the  proper 
court,  to  convert  real  estate  into  money  for  the  benefit  of 
the  creditors  of  the  estate ;  and  the  acts  charged  in  the  para- 
graph of  answer,  while  they  might  estop  him  were  the  rights 
of  creditors  not  affected,  can  not  estop  him  as  executor  to 
do  and  perform  such  duties  as  may  be  necessary  and  proper 
for  the  payment  of  the  debts  of  the  estate. 

It  is  alleged  in  the  paragraph,  among  other  things,  that 
♦*  plaintiff  connived  with  the  heir  and  sole  legatee,  Maxa 
Moncrief,  to  convert  and  appropriate  the  jjroperty,  both 
personal  and  real  estate,  belonging  to  said  estate,  to  his 
own  use  as  against  the  creditors  of  said  estate." 

If  this  allegation  means  that  the  plaintiff  was  guilty  of  a 
devastavit^  still,  as  between  the  heir  or  devisee  and  the  cred- 
itor, the  loss  must  fall  on  the  former,  and  not  the  latter. 
Nettleton  v.  Dixorij  2  Ind.  446.  The  creditors  of  the  esttito 
might  perhaps  maintain  an  action  for  a  devastavit  against 
the  executor  and  his  sureties  upon  his  bond ;  but  they  can 
not  be  driven  to  that  remedy  for  the  collection  of  their  debts. 

Our  attention  has  been  called  to  the  case  of  Pell  v.  Far- 
quavy  3  Blackf.  331,  in  which  it  was  said  that,  *'If  an  ad- 
ministrator consent  to  the  sale,  by  heirs,  of  the  real  estate 
of  the  intestate,  he  divests  himself  of  any  right,  which  he 
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might  otherwise  have  had  under  the  statute,  to  make  such 
estate  assets,  in  case  of  a  deficiency  of  the  personal  prop- 
erty."  This  proposition,  we  are  satisfied,  is  founded  in  error, 
inasmuch  as  the  consent  of  the  administrator  to  the  sale  of 
the  land,  by  the  heir,  could  not  divest  the  creditor,  in  the 
case  supposed,  of  his  right  to  have  his  debt  made  out  of  the 
land,  and  this  right  may  be  worked  out  by  an  order  for  the 
sale  of  the  laud  made  on  the  petition  of  the  administrator 
as  well  as  on  the  petition  of  the  creditor.  The  case  above 
cited,  upon  the  point  stated,  must  be  overruled. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  tlie  court  below  to  sustain 
the  demurrer  to  the  fifth  paragi'aph  of  answer. 

Opinion  filed  at  November  term,  1880. 

Petition  for  a  rehearing  overruled  at  May  tenn,  1881. 


♦•» 


No.  7523. 

SfRINKUB  V.  TONET  BT  AL. 

Appeal. — Amount  in  Controversy, — DtsmUscU.'-'In  an  action  originating 
before  a  justice  of  the  peace,  where  the  amount  of  recovery  is  lens  than 
fifty  dollars,  with  which  the  plaintiff  is  content,  an  appeal  tlierefrom 
to  the  Supreme  Court,  by  the  defendant,  will  be  dismissed  under  sec. 
550  of  the  code,  as  amended  by  the  act  of  March  14th,  1877,  Acts  1877, 
Spec.  Sess.,  p.  59. 

From  the  Cass  Circuit  Court. 

M.  Winfield^  for  appellant. 

D.  P.  Baldwin  and  D.  D,  Dykemarty  for  appellees. 

Elliott,  J. — ^This  action  originated  before  a  justice  of  tiie 
peace,  where  trial  was  had,  and  judgment  rendered  for  the 
appellee  Toney  for  $45.50.     Appellant  appealed  to  the  ci> 
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cuit  court,  where  a  trial  was  had  and  a  verdict  and  judgment 
rendered,  on  the  25th  day  of  January,  1878,  in  favor  of  ap- 
pellee, for  forty-five  dollars.  Trial  was  had  since  the  act  of 
March,  1877,  went  into  force ;  the  amount  in  controversy  i& 
less  than  fifty  dollars  ;  the  action  originated  before  a  justice 
of  the  peace,  and,  therefore,  this  appeal  will  not  lie. 

It  is  true  that  the  complaint  claims  eighty  dollars,  but 
the  judgment  appealed  from  was  for  forty-five  dollars,  and 
with  it  the  appellee  was  content.  The  only  amount  in 
controversy,  therefore,  is  the  sum  of  forty-five  dollars.  The 
appellee  is  claiming  the  payment  of  that  sum  and  no  more, 
and  the  appellant  is  simply  resisting  payment  of  that  sum, 
for  nothing  is  claimed  by  way  of  counter-claim  or  set-off. 
If  the  appeal  fails,  the  appellee  can  get  no  more  than  forty- 
five  dollars,  interest,  and  costs ;  if  it  succeeds,  the  appellant 
escapes  payment  of  that  sum,  interest  and  costs.  Halleck 
y.WeUer,  72  Ind.  342. 

The  appeal  is  dismissed,  at  the  costs  of  appellant| 

Opinion  filed  at  November  term,  1880. 

Petition  for  a  rehearing  overruled  at  May  term,  1881. 


»•» 


No.  8280. 

Eedman  v.  MARviii,  Abm'r. 

Joint  Promissory  Note.— I>ea«^  of  Surety. ^Decedents*  Estates,— Statuts 
Coiwtrwed.— Under  section  783, 2  R.  S.  1876,  p.  309,  the  death  of  a  surety 
on  a  joint  promissory  note  does  not  discharge  liis  estate  from  liability 
thereon. 

From  the  Gibson  Circuit  Court. 

W.  M.  Landy  C.  A.  Buskirk  and  J.  W.  Ewing,  for  ap- 
pellant. 

Vol.  73.-38 
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J,  E.  McCulloughjL.  C.  Emh'ee  and  M,  W.  Fields^  for 
appellee. 

Morris,  C. — The  appellant  sued  the  appellee,  as  adminis- 
trator of  Newton  A.Wasson,  and  one  James  L.Wasson,  upon 
a  note  for  $341.50,  executed  to  him  by  the  said  James  L. 
and  Newton  A.  Wasson  jointly,  but  not  jointly  and  severally. 

The  parties  were  duly  served  with  process.  James  L. 
Wasson  made  default,  and  the  appellee  answered  the  com- 
plaint in  two  paragraphs  :  1st,  the  general  denial ;  2d,  that 
Newton  A.  Wasson,  appellee's  intestate,  executed  the  note 
as  the  surety  of  James  L.  Wasson  ;  that  he  received  no  part 
of  the  consideration  for  which  it  was  given,  and  died  before 
the  commencement  of  this  suit ,  leaving  the  said  James  L. 
Wasson,  the  principal  maker  of  the  note,  survi\ing  him. 

The  appellant  demurred  to  the  second  paragraph  of  the 
appellee's  answer,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defence  to  the  action.  The  court 
overruled  the  demurrer,  and  the  appellant  excepted. 

The  appellant  then  dismissed  the  suit  as  to  James  L. 
Wasson,  refused  to  reply  to  the  second  paragraph  of  the  ap- 
pellee's answer,  and  judgment  was  rendered  against  him,  and 
in  favor  of  the  appellee,  for  costs.  Redman  appealed  to  this 
court,  and  assigns  as  error  the  ruling  of  the  court  below  upon 
the  demurrer. 

The  question  presented  for  decision  here  is,  was  the  estate 
of  Ne%\ion  A.  Wasson,  upon  the  facts  stated  in  the  second 
paragraph  of  appellee's  answer,  liable  on  the  note  sued  upon? 
It  is  conceded,  that,  at  common  law,  the  estate  of  Newton 
A.  Wasson  would  not  be  lial)le ;  but  the  appellant  insists 
that  this  rule  of  the  common  law  has  been  chansred  bv  section 
783  of  the  code. 

In  the  case  of  McCoy  v.  Payne,  68  Ind.  357,  decided 
since  this  appeal  was  taken,  this  precise  question  was  de- 
cided, the  court  holding  that  the  estate  of  the  deceased  joint 
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maker  of  a  note  is  liable.  See,  also,  Hudelson  v.  Ai^mstrongy 
70  Ind.  99.  We  approve  this  decision,  and  conclude  that  the 
judgment  below  should  be  reversed. 

Per  Curiam. — It  is  ordered  by  the  court,  that,  upon  the 
foregoing  opinion,  the  judgment  below  be,  and  the  same  is 
in  all  things  hereby,  reversed,  at  the  costs  of  the  appellee, 
;and  this  cause  is  remanded  for  further  proceedings. 


♦»» 


No.  8164. 

Mather  v.  Simonton. 

Specific  Performance. — Contract  to  Open  Street. — A  suit  to  compel 
specific  performance  of  a  written  agreement  to  open  a  public  street  in 
an  addition  to  a  town  is  not  tlie  proper  proceeding  to  remove  an  ob- 
stniction  in  such  street. 

B.SMY.,— Complaint, — Special  Injury. ^Separate  Right  of  Action, — Tlie  facts 
and  circumstances  showing  the  nature  and  extent  of  a  special  injury, 
wliich  gives  a  separate  right  of  action  under  a  contract,  ought  to  be 
stated  in  the  complaint. 

{^ame:. — Jurisdiction. — The  jurisdiction  of  a  court  to  compel  specific  per- 
formance of  contracts  exists  only  when  injury  is  shown,  and  when 
it  appeal's  also  that  a  remedy  at  law  by  compensation  in  damages  would 
not  be  adequate. 

From  the  Elkhart  Circuit  Court. 

J.  M.  V^anfleet  and  E.  C.  BicJcel,  for  appellant. 
J.  2).  Osborne  and  U,  G.  Herr^  for  appellee. 

BiCKNELL,  C. — This  was  a  suit  to  compel  ppooific  perform- 
ance of  a  contract.  The  complaint  alleges  that  the  appel- 
lant and  appellee  and  five  others  severally  owned  lands  in 
the  corporate  limits  of  the  town  of  Elkhart,  and,  in  1866, 
each,  for  himself  and  his  assigns,  agreed,  in  \vriting,  with 
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the  others  and  their  assigns,  to  lay  out  and  annex  to  tbe- 
town  of  Elkhail  an  addition  embracing  said  lands,  in  accord- 
ance with  a  plat  annexed  to  said  writing,  and  th^t  certain, 
named  streets  of  said  town  should  be  extended  over  said 
lands  and  opened  immediately ;  that  certain  other  named 
streets  should  be  opened,  not  using  the  word  * 'immedi- 
ately," and  that  some  of  the  streets  to  be  opened  immedi- 
ately should  be  further  extended  within  two  years,  and  again 
extended  and  opened  still  further  as  soon  as  the  owners  of 
the  territory  and  the  demand  for  sale  and  improvements 
should  require,  and  that  as  soon  as  this  last  extension  should 
be  made,  then  certain  other  named  streets  should  be  opened, 
and  that,  in  the  lajnng  out  of  streets  and  alleys,  reference 
should  be  had  to  the  plat  aforesaid.    The  complaint  further 
avers  that  all  the  parties  opened  the  streets  over  their  lands  in 
accordance  with  the  agreement  except  the  appellee,  who  owns 
the  land  over  which  Fifth  street  would  pass,  from  an  alley 
between  Marion  and  Harrison  streets  to  Harrison  street ;  that 
said  Fifth  street  was  unenclosed  a  year  after  the  date  of  the 
agreement,  but,  in  1876,  ten  years  after  that  date,  the  ap- 
pellee, in  violation  of  said  agreement,  put  a  fence  across  the 
south  end  of  Fifth  street,  along  the  north  line  of  Harrison 
street,  thereby  closing  up  Fifth  street,  "to  the  great  damage 
of  the  appellant,  and  although  often  requested  has  refused, 
and  still  refuses,  to  open  said  street."  The  complaint  prays 
that  the  appellee,  may  be  compelled  to  open  said  street,  and 
may  be  forever  enjoined  from  closing  the  same,  and  that  the 
appellant  may  recover  $100  damages,  and  may  have  all  other 
proper  relief. 

A  demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
was  sustained,  and  final  judgment  was  rendered  against  tha 
appellant.  The  error  assigned  is  that  the  court  erred  in  sus- 
taining the  demurrer. 

\  Although  Fifth  street  is  marked  on  the  plat,  yet  the  con- 
tract, which  expressly  names  the  streets  to  be  opened,  and 
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Hleclarcs  when  and  how  far  they  shall  be  opened,  makes  no 
such  provisions  as  to  Fifth  street.  Fifth  street  is  not  men- 
tioned in  the  writing. 

It  will  be  observed,  also,  that  there  is  no  statement  in  the 
tjomplaint  of  any  special  damage  sustained  by  the  appellant ; 
it  is  not  shown  in  what  way  he  is  injured.  If  Fifth  street  is 
a  public  street,  a  proceeding  of  this  kind  is  not  the  proper 
way  to  remove  an  obstruction  in  it.  If  Fifth  street  is  not  a 
public  street,  but  was  included  in  the  contract,  and  if  the 
appellant  has  received  some  special  injury  by  its  enclosure, 
which  gives  him  a  separate  right  of  action  under  the  con- 
tract, then  the  facts  and  circumstances  showing  the  nature 
and  extent  of  the  injury  ought  to  be  stated  in  the  complaint. 
The  jurisdiction  of  the  court  to  compel  specific  performance 
of  contracts  exists  only  when  injury  is  shown,  and  when  it 
iippears  also  that  a  remedy  at  law  by  compensation  in  dam- 
ages would  not  be  adequate.  Addei^ky  v.  Dixon^  1  Sim.  & 
.  S.  607  ;  Chamberlain  v.  Blue^  6  Biackf .  491.  The  court  be- 
low committed  no  error  in  sustaining  the  demurrer  to  the 
complaint,  and  its  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
.appellant. 


♦•♦■ 


No.  7502. 

Parker  v,  Pitts. 
• 

"Promissory  Note.— ^xccwrton  on  Sunday  by  Surety  Fo^.— The  execu- 
tion of  a  promissory  note  as  surety  on  Sunday,  though  delivered  by  the 
principal  on  a  week  day  to  the  payee,  who  had  no  knowledge  that  the 
jiote  had  been  so  signed  by  the  surety,  is  void. 
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SAUV.—Bat\flcation, — Where  a  surety  on  a  note  signed  by  him  on  Sun- 
day, after  it  becomes  due,  notifies  the  payee  that  the  principal  had  cer- 
tain property  he  might  sell  and  apply  on  the  note,  and  aften^'ard  re- 
quests the  payee  not  to  sue  on  the  note  until  he  could  see  the  principal, 
no  part  of  the  consideration  having  been  received  by  the  surety,  such 
facts  are  insufficient  to  show  a  ratification  of  the  execution  of  the  note 
by  him. 

From  the  Posey  Circuit  Court. 

E.  M.  Spencer,  for  appellant. 
W.  P.  JSdsoTiy  appellee. 

NiBLACK,  C.  J. — This  action  was  commenced  before  a  jus- 
tice of  the  peace,  by  Joseph  Pitts,  against  Samuel  Stallings 
and  James  M.  Parker,  upon  a  promissory  note  for  one  hun- 
dred and  fifty  dollars. 

Stallings  made  default.  Parker  defended  upon  the 
ground  that  he  executed  the  note  on  Sunday,  and  at  the  trial 
the  justice  found  in  favor  of  the  plaintiff,  and  rendered 
judii'ment  against  both  of  the  defendants. 

Ptirker  alone  appealed  to  the  circuit  court,  where,  upon  a 
trial  by  the  court,  there  was  a  finding  and  judgment  against 
him,  for  a  balance  found  to  be  due  upon  the  note. 

Parker  has  still  further  appealed  to  this  court  and  insists 
that  the  finding  of  the  court  below  was  not  only  not  sus- 
tained by  sufficient  evidence,  but  was  against  both  the  law 
and  the  evidence. 

It  appeared,  from  the  evidence,  that,  on  the  Sunday  pre- 
vious to  tho  delivery  of  the  note  to  the  plaintiff,  Stallings, 
the  co-defendant  before  the  justice,  being  the  principal  in 
the  note  and  too  unwell  to  go  himself,  sent  his  wife  with 
the  note,  which  was  dated  upon  another  and  a  business  day, 
to  Parker's  house,  for  the  purpose  of  getting  Parker  to  sign 
the  note  as  surety  for  him,  said  Stallings ;  that  Parker,  who 
was  unable  either  to  read  or  write,  thereupon,  on  that  Sun- 
day, signed  the  note  as  such  surety,  in  the  presence  of  Mrs. 
Stallings,  by  making  his  mark  thereon,  and  as  thus  signed 
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gave  it  back  to  Mrs.  Stallings,  without  any  directions  as  to 
it^  delivery,  or  in  any  other  respect ;  that  Mrs.  Stallings 
then  retunied  home  with  the  note  and  on  the  same  dav  srave 
it  to  her  husband  ;  that  Parker  had  no  conversation  with  any 
one  else  about  the  execution  of  the  note  and  gave  no  one 
else  any  direction  concerning  its  delivery ;  that  after  the 
note  became  due  the  plaintiff  came  to  see  Parker  about  the 
payment  of  it,  and  Parker  then  told  the  plaintiff  that  Stal- 
lings  had  some  hogs  which  he  might  sell  and  apply  on  the 
note  ;  that  the  plaintiff  afterward  saw  Stallings,  and  he  sold 
hogs  and  paid  a  portion  of  the  note ;  that  afterward  the 
plaintiff  met  Parker  in  the  road,  when  Parker  inquired  how 
he  and  Stallings  were  getting  along  With  the  note ;  that  the 
plaintiff  replied  that  he  could  not  wait  much  longer ;  that 
Parker  then  said,  * 'Don't  sue  until  I  can  see  Stallings;" 
that  the  plaintiff  did  not  know  that  Parker  had  signed  the 
note  on  Sunday  until  after  suit  had  been  brought  upon  it. 

We  have  no  brief  from  the  appellee,  and  hence  no  sugges- 
tion from  him  as  to  any  ground  upon  which  the  judgment  in 
this  case  mis^ht  be  sustained. 

This  court  has  several  times  held  that  the  execution  of 
promissory  notes,  and  other  written  obligations,  on  Sunday, 
under  circumstances  similar  to  those  disclosed  in  the  evi- 
dence in  this  case,  was  void,  and,  in  obedience  to  the  evident 
weight  of  authority,  we  feel  constrained  to  adhere  to  the  rule 
thus  recognized  as  applicable  to  such  contracts  in  this  State. 
Davis  y.  Bargei\  57  Ind.  54  ;  Gilbert  v.  Vachon^  69  Ind.  372. 

As  none  of  the  consideration  was  received  by  Parker,  we 
can  not  say  that  what  occurred  between  him  and  the  plaintiff, 
after  the  note  became  due,  tended  in  any  manner  to  show  a 
ratification  by  Parker  of  the  execution  of  the  note.  Banks 
v.  Werts,  13  Ind.  203 ;  Catlett  v.  The  Timstees,  etc.,  62  Ind. 
365  ;  Kountz  v.  Price,  40  Miss.  341 ;  Myers  v.  Meinrath, 
101  Mass.  366  ;  Ryno  v.  Darby,  5  C.  E.  Green,  231 ;  Finn 
V.  Donahue,  35  Conn.  216  ;  Pate  v.  Wright,  30  Ind.  476 ; 
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Bradley  V,  Rea^  103  Mass.  188  ;  Day\.  McAllister ^  15  Gray, 
433  ;  Pope  v.  Linuy  50  Me.  83  ;  Ladd  v.  Rogers^  11  Allen, 
209  ;  Hazard  v.  Day,  14  Allen,  487  ;  Reeves  v.  Butcher,  2 
Vroom,  224.  Also,  see,  Perkins  v.  Jones,  26  Ind.  499; 
Reynolds  v.  Stevenson,  4  Ind.  619 ;  and  Xtn^*  v.  Clem- 
mens,  7  Blackf .  479. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Opinion  filed  at  the  November  tenu,  1880. 

Petition  for  a  rehearing  overruled  at  the  May  term,  1881. 


♦•♦ 


No.  8150. 

Heady  v.  Beck. 

From  the  Hamilton  Circuit  Court. 

W,  Garverj  H,  Graliam,  J.  II.  Laird^  Q.  W.  Winpenny  and  J.  W,  WdUuf, 
for  Appellant. 
D.  Moss  and  B,  B.  Stephenson^  for  appellee. 

Franklin,  C. — This  was  a  suit  brought  by  appellant  against  appellee, 
as  the  widow  of  James  L.  Beck.  Tlie  plaintiff  alleged,  in  his  complaint, 
that  judgment  had  been  rendered  In  the  Hamilton  Circuit  Court  against 
said  James  L.  Beck,  in  his  lifetime,  as  principal,  and  appellaut  as  suret}'. 
on  a  guardian's  bond,  for  $400;  that  Beck  was  insolvent;  and  that  he. as 
such  surety,  had  paid  the  judgment;  that  said  Beck  afterward  fraudu- 
lently purchased  a  certain  twenty  acres  of  land,  and  procured  tlie  deed 
to  be  made  to  his  wife,  the  appellee;  that  the  wife  had  full  knowledge  of 
the  fraud,  and  paid  nothiuff  for  the  land.  And  praying  that  the  deed  be 
set  aside  as  fraudulent,  and  tbat  his  claim  be  declarea  a  lien  upoa  said 
land. 

The  defendant  answered : 

Ist.  Bv  a  denial. 

2d.  That  she  had  paid  in  full  for  the  land  with  her  own  individual 
funds,  and  stating  the  sources  whence  she  derived  them,  had  made  tlic 
purchase  herself,  and  had  caused  the  deed  to  be  executed  to  her. 

The  plaintiff  filed  a  demurrer  to  the  second  paragraph  of  defendant « 
answer,  assigning  as  a  cause,  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  defence ;  which  was  ovemded  by  the  court,  and  excepted  to  by 
the  plaintiff,  and  he  then  filed  a  reply  in  denial. 

Trial  bv  jurv  commenced,  and,  upon  the  conclusion  of  the  evidence  of 
the  plaintiff,  the  defendant  filed  a  demuiTer  to  the  plaintiff's  evidence 
setting  forth  all  the  evidence  that  had  been  given.  The  court  sustained 
the  demurrer  to  plaintiff's  evidence,  and  the  plaintiff  excepted. 

Appellant  has  filed  in  this  court  the  foUowiug  assignment  of  error: 


MAY  TERM,  1881.  601 

■^ —  «  II.. 

Jonas  V,  Jonas. 

^^The  court  erred  in  sustaining  the  demurrer  of  appellee  to  the  evi- 
dence." 

Appellee  filed  the  following  cross  assignment  of  erroi-s : 

^4st.  That  the  appellant's  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  her. 

"2d.  That  the  court  below  nad  no  jurisdiction  of  the  subject-matter  of 
the  action." 

We  have  carefully  examined  the  evidence  ^ven  by  the  plaintiff,  and 
find  nothing  therein  which  would  justify  the  jury  in  reasonably  finding 
that  any  portion  of  the  consideration  money  for  the  land  was  paid  with 
the  funds  of  said  James  L.  Beck.  That  there  was  no  error  In  the  court*s 
sustaining  the  demurrer  to  plaintiff's  evidence. 

Per  Curiam.— It  is  therefore  ordered  that,  upon  the  foregoing  opinion, 
the  judgment  below  be,  and  is  hereby,  in  all  things  affirmed,  at  appel- 
lant's costs. 


'♦#♦' 


No.  7537. 

Jonas  v.  Jonas, 


From  the  Jackson  Circuit  Court. 

R,  Hill  and  J.  W,  Nichol,  for  appellant. 

J,  B.  Brown  and  W,  K.  Marshall,  for  appellee. 

Morris.  C— The  complaint  states,  among  other  things,  that  the  appel- 
lant and  appellee  were  married  in  1850;  that  they  cohabited  together  as 
husband  and  wife  until  1870,  when,  because  of  the  misconduct  of  the  hus- 
band, she  was  compelled  to  abandon  him;  that  they  had  born  to  them  six 
ehildi*en;  that  afterward  the  appellant  procured,  in  the  Court  of  Com- 
mon Pleas  of  Decatur  county,  a  divorce  from  the  appellee,  five  thousand 
dollars  as  alimony,  and  that  she  was  awarded  the  custody,  maintenance 
and  education  of  the  three  younger  children,  but  that  no  provision  was 
made  by  the  court  for  the  support  of  said  children.  The  appellant  fur- 
ther says  that  the  children  so  awarded  to  her  were  j'oung,  and  unable  to 
support  themselves ;  that  she  has  kept  them  in  school  most  of  the  time, 
has  supported  them,  and  in  so  doing  has  necessarily  expended  the  entire 
sum  awarded  her  as  alimony ;  that  she  is  poor  and  without  means.  She 
further  states  that  when  she  and  the  appellee  were  man-ied,  tliey  were 
poor;  that  he  is  now  worth  ^50,000,  most  of  which  was  accumulated  while 
they  lived  together  as  husband  and  wife,  and  by  their  joint  efforts.  She 
avers  that  her  support  of  the  children  was  worth  one  thousand  dollars  per 
year,  and  that  their  future  support  for  some  time  will  be  worth  a  like  sum 
per  year.    She  demands  judgment  for  $10,000. 

The  appellee  demurredf  to  the  complaint.  The  demmTer  was  sustained, 
and  the  appellant  excepted. 

The  question  raised  in  this  case  was  fully  considered  and  exhaustively 
discussed  in  the  case  of  Husband  v.  Husband^  67  Ind.  583,  and  decided 
Adversely  to  the  appellant. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion,  that  the  judg* 
ment  below  be,  and  the  same  is  hereby,  affirmed,  at  the  costs  of  the  ap* 
pellant. 
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ABATEMENT. 
See  Criminal  Law,  11. 

ADMENISTRATOR  DE  SON  TORT. 
See  D£C£D£NT8'  Estates,  4,  6. 

ADMISSIONS. 
See  Highway,  4,  5. 

AFFIDAVIT. 
See  Criminal  Law,  1,3. 

AGENCY. 
See  Agent. 

AGENT. 

See  Negligence,  10;  Promissory  Note,  11. 

Agefiqf* — Ratification. — ^Ratiflcation,  where  there  is  no  express  notice, 
not  extend  beyond  an  adoption  of  the  acts  of  the  agent  to  the  extent 
fairly  and  reasonably  implied  from  the  nature  of  the  transaction. 

Love  V.  Fayne^  SO 

AGREEMENT. 

See  Bankruptcy;  Promissory  Note,  16;  Real  Estate,  Action  to 
Recover;  Statute  of  Frauds,  1;  Will,  2. 

AMENDMENT. 
See  Bill  of  Exceptions,  2. 

AMENDMENT  OF  STATUTE. 
See  Railroad,  4. 

AMOUNT  IN  CONTOOVERSY. 
See  Appeal. 

ANNOUNCEMENT  OF  FINDING. 
See  Former  ADjri>iCATiON. 

APPEAL. 

See  Cities  and  Towns,  1 ;  Circuit  Courts,  1 ;  County  Commtssion- 
ERS;  Criminal  Law,  7;  Ditches  and  Drains,  1,  2,  3;  Former 
Adjudication,!;  Judgment,  3;  Liquor  Law,  5;  Receiver,  3; 
Summons,  2;  Supreme  Court,  17,  22.  27,  32,  39. 

1.  Amount  in  Controversy.— DismissaL — ^AVliere  the  amount  in  contrCK 
versy,  exclusive  of  interest  and  costs,  does  not  exceed  fifty  dollars^ 
the  appeal  will  be  dismissed  in  the  Supreme  Court. 

Wii^eld  Township  v.  IFbe,  7^ 
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2.  Dismissal, — Amount  tn  Controversy. — Snpreme  Court,— Justice  of  the 
Peace. — Where,  in  an  action  originating  before  a  justice  of  the  peace^ 
DO  counter-claim  or  set-off  is  pleaded,  and  the  plaintiff  is  content 
with  the  amount  of  his  recoveiy.  that  amoimt  must  be  deemed  to  be 
the  amount  in  controversy,  ana  where  such  amount  is  less  than  flfty 
dollars,  an  appeal  from  the  judgment  rendered  therefor,  to  the  Su- 
preme Court,  will  be  dismissed,  under  sec.  550  of  the  code,  as 
amended  by  the  act  of  Mai-ch  14th,  1877,  Acts  1877,  Spec.  Sess.,  p.  69. 

Parsley  v.  Eskew^  558;  Sprinkle  v.  Toney.  592 

APPRAISEMENT  LAW. 
See  Fraui:)ulent  Conveyance,  10. 

APPROPRLiTION. 
See  Railroad. 

ARBITRATION  AND  AWARD. 

Statutory  Submission.— Judgnunt  on  Award. — Bule  to  Show  Cause. — ^Where 
a  complaint  was  filed  in  vacation,  accompanied  by  a  written  agree- 
ment of  the  parties,  providing  for  the  submission  of  all  ipatters  in 
controversy  "to  the  arbitrament  and  award*'  of  E.  and  B.,  who,  in 
case  of  disagreement,  were  to  call  in  a  thii'd  person,  the  award  sa 
made  to  be  entered  as  an  order  and  judgment  of  the  court,  and  said  E. 
and  B.  took  an  oath  to  "hear  and  examine  the  matters  in  controversy, 
and  make  a  just  award,''  and  afterward  reported  their  award  to  the 
court. 

Meld^  that  said  E.  and  B.  were  arbitrators,  and  not  referees  merely,  and  such 
proceeding  was  a  statutory  arbitration,  and  the  award  a  statutory  one. 

Meld^  also,  that  the  court  coufd  not  confirm  such  award  and  render  judg- 
ment thereon  unUi  such  submission,  and  award  had  been  entered  of 
record,  and  a  rule  thereon  to  show  cause  had  been  duly  granted  and 
served,  as  provided  in  section  13  of  the  arbitration  act;  and,  until  such 
conlumation,  such  award  remained  in  fieri^  and  no  valid  judgment 
could  be  rendered  thereon.  Healy  v.  Isaacs,  226^ 

ARREST. 
See  False  Imprisonment,  4. 

ARREST  OF  JUDGMENT. 
See  Practice,  3;  Promissory  Note,  1. 

ASSAULT  AND  BAITERY. 
*  See  Damage,  5. 

ASSESSMENT  OF  DAMAGES. 
See  Cities  and  Towns,  1. 

ASSESSOR'S  LIST. 
See  Fraudulent  Conveyance,  6. 

ASSIGNMENT  OF  BOND. 
See  Bond,  5. 

ASSIGNMENT  OF  ERROR. 

See  Attorney,  3;  Marion  Superior  Court;  Partition,  4;  Prac— 
tice,  1 ;  Supreme  Court,  3,  7, 15, 19. 22,  32,  35,  36. 

ASSIGNIVIENT  OF  NOTE. 
See  Bond,  5;  Promissory  Note,  8,  9, 18, 19. 

ASSIGNMENT  OF  STOCK. 
See  Building  Association. 
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ATTACHMENT. 
See  MORTOAOE,  5. 

ATTORNEY. 

See  Neglioemce,  1 ;  Practice,  15. 

1.  Application  for  Headmission  to  Practice  Law. —  Who  may  Besist.^Stat- 
ute  Construed, — Section  780,  2  R.  S.  1876,  p.  308.  autiiorizes  aoy  per- 
son to  move  to  disbar  or  suspend  an  attorney  from  the  practice  of 
law,  as  well  as  to  resist  his  i^eadmission  after  he  has  been  disbarred; 
and,  where  an  attorney,  who  has  been  disbarred,  applies  for  read- 
mibsion,  the  court  has  the  power  to  secure  a  petition  against  his  re- 
admission,  and  to  appoint  certain  petitioners  thereof  to  resist  such 
'  application.  Ex  Parte  Wallt,  95 

:2.  Same, — Office, — The  office  of  an  attorney  is  quasi  public,  and  Ills  con- 
duct semi-official,  and  any  one  may  oppose  his  admission  to  praotice 
law,  or,  if  he  has  already  been  admitted,  may  move  to  suspend  or  dis- 
bar him,  and,  if  suspended  or  disban-eii,  may  oppose  his  readmis- 
sion.  Ih. 

3.  Sam&, — Proceeding  for  J^eadmission. — Practice, — Assignment  of  Error,— 
In  proceedings  to  remove  or  suspend  an  attorney  from  the  practice 
of  law,  pleacnngs  are  required,  but  not  in  an  application  for  admis- 
sion or  readmissiou.  Such  an  application  is  not  a  civil  action,  re- 
quiring adversary  pleadings,  but  is  made  by  motion,  which  may  be 
oral,  and  sustained  or  opposed  by  evidence,  without  written  plead- 
ings, and  no  available  error  can  be  assigned  on  the  rulings  of  the 
court  on  the  papers  flled  therein.  lb, 

4.  Same, — Burden  of  Proof, — In  such  proceeding,  the  burden  is  on  the 
applicant  to  show  his  qualification,  even  if  there  be  no  resistance 
thereto.  lb, 

•5.  Same, — Jury  Trial,— The  applicant,  in  such  case,  is  not  entitled  to  a 
jury  trial,  it  being  a  summary'  proceeding  to  be  determined  by  the 
court.  lb, 

6.  ,8ame, — Finding, — ^The  finding  by  the  court,  that  such  applicant  in 
his  business  relations  outside  of  his  profession,  has  l>een  honest  and 
upiight.  is  not  equivalent  to  finding  that  he  is  a  person  of  good  moral 
character.  lb, 

7.  Same.— Where  the  finding  of  facts,  in  an  application  for  readniission 
to  practice  law,  does  not  show,  aflirmatively,  that  the  applicant  wm 
a  man  of  good  moral  character,  nor  the  contrary^it  is  equivalent  to 
an  advei*se  finding  in  tliat  i-espect.  lb, 

BANK  STOCK. 
See  Chattel  Mortgage,  1. 

BANKRTTPTCY. 

See  Judicial  Sale,  2  to  5;  Promissory  Note,  11. 

Oomposition,— Judgment,—  Execution,— Payment,—  Deposit,— Conditton,— 
Eights  of  Creditor  of  Bankrupt  on  Failure  to  Comply  \eith  Compromise 
Agreeihent, — ^A.  recovered  a  judgment  in  the  circuit  court  against  B. 
Two  days  thereafter  B.,  upon  his  petition,  was  adjudged  a  bankmpt 
by  the  District  Court  of  the  United  States.  A.'s  judgment  lll'asafte^ 
ward  allowed  in  full  against  the  estate  of  B.  B.  compromised  with 
his  creditors,  agreeing  to  ])ay  a  certain  per  cent,  of  their  claims.  A. 
and  B.^s  assignee,  afterward,  in  pursuance  of  section  20  of  the  bank- 
rupt act,  fixed  the  value  of  the  lien  of  A.'s  judgment  upon  B.'sreal 
estate,  leaving  a  balance  upon  which  B.  should  pay  the  percentage 
agreed  upon,  which  he  af ter>vard  failed  and  refused  to  do,  but  depos- 
ited the  same  witii  the  deputy  clerk  of  the  U.  S.  District  Court,  to  be 
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paid  to  A.  upon  the  condition  that  the  said  judgment  should  be 
finally  determined  by  the  Supreme  Court  of  the  State,  B.  knowing- 
that  no  appeal  had  ever  been  tali^en  therefrom.  The  clerk  refusing 
to  pay  said  sum  on  demand  on  account  of  such  condition,  A.  brought 
*  suit  to  revive  the  balance  of  said  judgment,  and  asked  for  an  order 
for  the  issuance  of  an  execution  t(hereon  against  the  property  of  B. 

.&eM,  that  A.  was  entitled  to  execution  on  his  judgment  for  the  unsecured 
balance  due. 

Heldy  also,  that  an  execution  on  said  judgment  should  only  be  issued  by 
order  of  the  court  rendering  the  same. 

Held,  also,  that  tlie  money  left  wltSi  the  deputy  clerk  was  not  a  payment 
either  to  him  or  to  A.,  but  a  mere  deposit  upon  a  condition. 

Held,  also,  that  a  creditor  of  a  bankrupt,  in  the  event  of  the  non-pay- 
ment of  the  composition  accoi*ding  to  its  terms,  is  remitted  to  all  the 
rights  which  he  had  at  the  time  the  proceedings  in  bankruptcy^  were 
instituted.  Robinson  v.  Clement,  29 

BASTARDY. 

1.  Marriage.-— A  child  begotten  before,  but  bom  after,  the  marriage  of 
its  parents,  is  not  a  bastard.  Moran  v.  State,  ex  reU,  208 

2.  Answer. — i)€mMrrcr.— In  a  prosecution  for  bastardy,  where  the  child 
has  not  been  bom,  an  answer  setting  up  the  marriage  of  the  defend- 
ant with  the  relatrix  is  sufficient  on  demurrer.  lb, 

BILL  OF  EXCEPTIONS. 
See  Instructions,  5,  6;  Practice,  2,  5;  Supreme  Court,  6, 14^  20, 33- 

1.  Record. — Where  a  bill  of  exceptions  is  not  filed  within  the  time 
granted  by  the  court,  it  is  not  a  part  of  the  record. 

Scanlan  v.  Ayrea^  211 

2.  Amendment  in  Court  Below. — Where  a  bill  of  exceptions  is  prepared 
and  filed  in  vacation  by  the  appellant,  the  adverse  party  may  move,* 
in  the  trial  court,  for  the  correction  of  omissions  and  inaccuracies  in 
the  bill  by  proper  amendment.  Hannah  v.  Dorrell,  465 

BILLIARDS. 
See  Criminal  Law,  2,  5. 

BOND. 
See  Pleading,  6, 10 ;  Principal  and  Surety,  2 ;  Replevin,  2. 

1.  Qfflcial.^  Construction. — ^Undertakings  in  official  bonds,  as  against  the 
surety,  are  to  |^e  stiictly  construed.  Urmston  v.  State,  1 75 

2.  Same. — Liability  of  Surety . — ^A  surety  on  an  official  bond  can  not  be  held 
bound  for  a  longer  period  than  that  limited  by  his  undertaking.     lb. 

3.  Same. — Constable. — Pleading. — Complaint. — Presumption. — A  consta- 
ble appointed  '"for  the  term  of  one  year  from  the  3d  day  of  March, 
1875,  until  his  successor  shall  be  elected  and  qualified, ^^  gave  bond, 
with  surety,  accoixlingly.  On  the  4th  day  of  October,  1876,  an  execu- 
tion was  placed  in  his  hands,  upon  which  he  collected  the  money, 
and,  for  failure  to  pay  over  the  same,  suit  was  instituted  on  his  bond. 

Held,  that  the  complaint  therein  must  show,  as  against  the  sureties,  that 
a  8Ucce$«sor  to  such  constable  had  not  been  elected  and  qualified. 

Held,  also,  that,  in  the  absence  of  such  averment,  it  will  be  presumed  that 
a  successor  had  been  elected  and  qualified,  and  that  the  official  term 
of  such  constable  had  expired  when  the  execution  came  into  his 
hands.  lb. 

4.  Indemnity  Bo}id. — Principal  and  Surety. — Release  of  Surety. — AVhere 
the  obligation  of  a  bond  is  that  the  obligors  are  to  pay,  or  cause  to  be 
paid,  ''any  and  every  indebtedness  or  liability  now  existing,  or  which 
may  hereafter  in  any  manner  exist, -^  on  the  part  of  the  principal,  to 
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M.  &  Co.,  it  will  include  a  note  afterward  given  on  an  account  accru- 
ing after  the  execution  of  such  bond,  by  tne  principal  to  said  M.  & 
Co..  and  the  fact  that  such  note  was  antedated,  but  dated  {subsequent 
to  the  execution  of  the  bond,  and  made  payable  twelve  months  after 
date,  does  not  release  the  sui*ety  on  such  bond. 

Morgan  v.  Smith  Am,  Organ  Co.^779 

^.  Same, — Assignment  of  Note  Secured  by  Bond. — ^An  assignment  of  snch 
note  carries  with  it  an  assignment  of  the  bond  so  far  as  may  l)e  nee- 
essarj'  for  the  security  of  the  payment  of  the  note,  but  an  assignee  of 
such  bond  can  not  sue  thereon  without  an  assignment  of  an  indebted- 
ness secured  thereby.  lb. 

BOUNDARIES. 

See  Sheriff's  Sale,  4. 

BUILDING  ASSOCIATION. 

Asiftgnment  of  Stock  %n.—Ai\  assignment  of  stock  in  a  building  association 
may  be  shown  to  have  been  for  the  purpose  of  collateral  security 
merely,  though  made,  and  even  if  required  by  the  rules  of  such  asso- 
ciation to  be  made,  absolute  in  terms.  Oinz  v.  Stiimph^  209 

BURDEN  OF  PROOF. 
See  Attorney,  4;  Proceedings  Supplementary  to  Execution,  3. 

CASES  DISTINGUISHED,  CRITICISED,  EXPLAINED,  MODIFIED 

AND  OVERRULED. 

1.  Allen  V.  Hostetter^  16  Ind.  15,  and  Ifanna  v.  The  Board,  etc.,  of  Putnam 
County,  29  Ind.  170,  as  to  ttie  right  of  appeal  from  decisions  of  the 
board  of  county  commissioners,  modified. 

Baltimore^  etc.,  R.  R.  Co.\,  Board,  etc.,  213 

2.  Pell  V.  Farquar^  3  Blackf .  331 ,  as  to  consent  of  administrator  to  the 
sale  of  land  by  heirs,  divesting  him  of  any  right  to  make  such  laud 
assets  for  the  payment  of  debts,  overruled.'  Moncriefy.  Moncrief  587 

3.  Spaulding  v.  Myers,  66  Ind.  2G4,  as  to  notice  of  fraudulent  intent  of 
gi-antor  by  grantee,  in  action  to  set  aside  fraudulent  conveyance,  dis- 
tinguished. Spaulding  v.  Blythe,  93 

4.  Reiser  v.  Lines,  57  Ind.  431,  and  Swigart  v.  The  State.  67  Ind.  287,  as  to 
competency  of  juror,  distinguished.  Elliott  v.  State,  10 

5.  The  State  v.  Zeitler,  63  Ind.  441,  as  to  averment  in  an  indietraeut 
for  selling  intoxicating  liquors  to  be  drank  on  the  premises,  without 
license,  of  less  than  a  quart,  overruled.  State  v.  Corll,  535 

6.  Tinkler  v.  Swaynie,  71  Ind.  662,  as  to  facts  necessary  to  take  case  out 
of  the  statute  of  frauds,  distinguished.  Bucker  v.  Steelman,  396 

CHANGE  OF  VENUE. 
See  Practice,  1, 15. 

CHARACTER. 

See  False  Imprisonment,  6. 

CHATTEL  MORTGAGE. 

See  Negligence,  1 ;  Promissory  Note,  5. 

1.    Bank  Stock.— Personal  Prop/rf?/.— Bank  stock  is  personal  property, 

and  may  be  mortgaged  as  such.    Manns  v.  Brookville  NatH  Bank,  243 

H.    Interest  of  Judgment  Crpditor  in  Lien.—Eorecntion .— Judgment  creditors 

have  a  right  to  levy  on  such  interest  only  as  the  debtor  had  in  the 

property  when  tlie  Hen  attached,  and  an  execution  issued  sul)sequent 

to  rtie  making  and  recordinfi:  of  a  chattel  mortgage  is  merely  a  Hen 

on  the  debtor's  equity  of  redemption.  1^- 
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3.'  Foreclosure. — Merger. — ^A  judgment  of  foreclosure  does  not  merge  the 
lien  of  the  mortgage.  lb. 

CIRCUIT  COURTS. 
See  Cities  and  Towns,  4;  Decedents'  Estates,  3. 

1.  Appeal. — Jurisdiction. — The  ou-cuit  courts  of  this  State  are  courts  of 
general  jurisdiction,  and,  where  appeals  from  inferior  tribunals  are 
authonzed,  such  courts  take  cognizance  of  such  appeals,  under  their 
general  appellate  jurisdiction.  Hamilton  v.  City  of  Ft.  Wayne,  1 

2.  Judicial  Knowledge. — The  circuit  court  ex  officio  taltes  notice  of  its 
officers  and  their  signatures.  Hipes  v.  State,  ,V.v 

3.  Jurisdiction,  —  Circuit  courts  have  jurisdiction  of  actions  for  the  recov- 
ery of  penalties  for  the  violation  of  town  ordinances. 

Town  of  Brookville  v.  Ghigle^  117 

CITIES  AXD  TOWNS. 
See  County  Commissioners,  1 ;  Evidence,  3. 

1.  City. — Common  Council. — Und&r  section  66  of  the  act  for  the  incorpo- 
ration of  cities,  1  R.  S.  1876,  p.  302,  an  appeal  will  lie  to  the  circuit 
court  from  the  common  council  of  a  city,  on  the  assessment  of  dam- 
ages in  the  location  of  streets.  Hamilton  v.  City  of  Ft.  Wayne,  1 

2.  Town. — Ordinance.  — Violation  of. — Complaint. — A  complaint  to  re- 
cover the  penalty  for  a  violation  of  a  town  ordinance  is  sufficient, 
where  it  contains  averments  of  the  proper  enactment  of  such  ordi- 
nance, the  violation  of  its  provisions  by  the  defendant,  and  the  acts 
constituting  such  violation.  Town  of  Brookville  v.  Oagle,  117 

3.  Same. — CivU  Action.— Common  Law. — Actions  to  recover  penalties 
for  the  violation  of  ordinances  of  municipal  corporations  are  civil  ac- 
tions. At  common  law  penalties  for  the  breach  of  by-laws  were  re- 
coverable either  in  debt  or  assumpsit.  /&. 

4.  Same. — Circuit  Courts. — Jurisdiction. — Circuit  courts  have  jurisdic- 
tion of  actions  for  the  recovery  of  a  penalty  for  the  violation  of  a 

town  ordinance.  lb. 

< 

6.  Public  Street.— Private  Use. — There  can  be  no  rightful  private  permar 
nent  use  of  a  public  sti-eet  or  alley,  and  whoever  so  uses  it  commits 
an  indictable  nuisance.  State  v.  Berdetta,  1 86 

6.  Municipal  Corporation. — The  right  of  an  adjacent  proprietor  in  and 
to  the  highway  is  one  which  the  Legislature  can  not  take  away  with- 
out compensation;  nor  can  municipal  corporations  devote  streets  to 
private  purposes.  lb. 

7.  A  municipal  corporation  is  guilty  of  maintaining  a  public  nuisance, 
if  it  places  a  permanent  obstruction  in  a  public  street.  lb. 

•S.  Right  of  Property  Owners  in  Street. — Injunction. — Indictment. — Evi- 
dence.— The  permanent  obstruction  of  a  street  is  such  an  unlawful  act 
as  injures  the  property  owners  of  the  street,  who  have  a  right,  as  an 
essential  incident  to  tlie  enjoyment  of  their  property,  to  the  use  of  th»* 
street,  in  its  full  width,  free  from  all  obstructions  of  a  permanent 
character;  and  this  right  may  be  vindicated  either  by  injunction  or 
indictment,  and  its  violation  established  by  evidence  of  a  permanent 
encroachment  upon  the  street.  lb. 

9.  School  City. — Order  for  Employment  of  Attorneys. — Not  Liable  when  Order 
Violated. — On  May  31st,  1875,  the  school  trustees  of  a  city  made  an 
order  authorizing  the  treasurer  of  such  school  board  to  employ  attor- 
neys **to  prosecute  the  county  auditor  for  refusing  to  pay  over  mon- 
eys" belonging  to  the  school  fund  of  such  city.  In  ffune,  1875,  the 
city  council  elected  other  school  trustees,  who,  on  June  3d,  qualified 
and  entered  upon  the  duties  of  their  office.    On  the  same  day  the 
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attorneys  employed  by  the  old  board  filed  a  complaint  in  the  circoit 
coui*t,  praying  for  a  mandate  against  the  auditor  of  the  coanty  to 
compel  him  to  issue  his  warrant  in  favor  of  the  treasui*er  of  the  old 
board  for  the  money  then  in  his  hands  belonging  to  said  school  city. 
The  object  of  this  suit  was  to  determine  who  were  the  legal  school 
tinistees.  The  oi-der  of  May  31st,  for  the  employment  of  said  atbor- 
neys,  was  never  revoked  by  the  new  board. 
Meld^  that  such  order  only  authoiized  the  emplo3nnent  of  said  attorneys 
to  prosecute  the  county  auditor,  for  failing  to  pay  over  the  money  due 
from  him  to  the  school  city,  and  not  to  bring  a  civil  suit  to  try  the 
question  as  to  who  were  the  legal  trustee*,  and  that  the  school  city 
was  not  liable  for  the  fees  of  said  attorneys  for  such  services. 

Baldtoin  v.  School  CUy  of  Logansport^  346^ 

10.  CUy, — Damages, — Defective  Sidewalk. — Pleading. — In  a  suit  against  a 
city  for  damages  for  injuries  resulting  from  a  defective  sidewalk,  the 
complaint  aveired  that,  on,  etc.,  ''and  for  six  months  immediately 
previous  thereto,  the  defendant  did,  wilfully  and  knowingly,  allow 
and  permit  its  sidewalk^'  (describing  it)  *^to  become  and  remain  rot- 
ten, decayed,  defective,  and  out  of  repair." 

Held^  on  demurrer,  that  the  complaint  was  sufficient 

CUy  of  Lafayette  v.  Larson^  367 

11.  Same, — Street. — When  a  street,  within  the  limits  of  a  city,  is  in  com- 
mon use  by  the  people,  it  is  the  duty  of  the  city  to  keep  it  in  a  rear 
sonably  safe  condition  for  pi*dinary  travel. 

12.  Same. — Notice. — Notice  to  a  street  commissioner,  or  to  a  member  of 
the  common  council  of  a  city,  of  the  defective  condition  of  a  side> 
walk,  is  notice  to  the  city.  lb, 

13.  Same, — Notice  in  such  cases  may  be  proved  by  actual  notice  to  the 
proper  officers  of  the  city  whose  duty  it  is  to  attend  to  municipal 
affairs,  or  facts  and  circumstances  may  be  shown  from  which  notice 
mav  be  inferred.  lb, 

14.  Same, — Negligence. — Notice, — Knowledge, — Instruction, — In  such  ac- 
tion the  court  instructed  the  jury,  that  if  the  plaintiff,  Mrs.  L.,  was 
not  in  fault,  and  the  injury^  occurred  through  the  negligence  of  the 
city  in  allowing  its  siaewalk  to  remain  out  of  repair,  she  would.be 
entitled  to  damages ;  but  if  she  knew  of  the  defect  in  the  sidewalk, 
and  walked  thereon  recklessly,  without  ordinary  care  and  prudence, 
she  did  it  at  her  peril ;  but  if  the  sidewalk  was  notoriously  out  of  re- 
pair, and  she  had  occasion  to  walk  over  it,  these  facts  alone  would 
not  allow  the  jury  to  draw  the  inference  that  she  knew  of  the  defect, 
but  she  must  have  personal  knowledge  thereof ;  that  it  was  for  the 

I'ury  to  determine  from  the  evidence  whether  she  had  such  personal 
:nowledge  or  not ;  that  if  they  found  such  defect  a  notorious  one, 
and  that  she  occasionally  walked  over  the  sidewalk,  these  were  facts 
which  they  might  properly  consider  in  determining  whether  she  bad 
such  personal  knowledge. 
Held^  that  the  whole  instruction,  taken  together  and  in  connection  with 
the  evidence,  is  substantially  correct.  *b* 

CrVTL  ACTION. 
See  Cities  and  Towns,  3. 

COLLATERAL  ATTACK. 

See  FOBMEB  Adjudication,  1 ;  Highway,  1;  Judgment,  10;  JuBis- 
DICTION,  1,  2;  Railroad,  1;  Receives,  2. 

COLLATERAL  SECURITY. 
See  Building  Association. 
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COMMON  CARRIER. 
See  Pleading,  19. 

COMMON  LAW. 
See  Cities  and  Towns,  3;  Criminal  Law,  8. 

COMPETENCY  OF  JUROR. 
See  Juror;  Liquor  Law,  2. 

COMPOSITION. 
See  Bankruptcy. 

CONSEQUENTIAL  DAMAGE. 
See  False  Imprisonment,  7 ;  Pleading,  14. 

CONSIDERATION. 

See  Fraudulent  Conveyance,  2,  8;  Mortgage,  10;  Promissory 

Note,  5, 15, 17. 

CONSPIRACY. 
See  Fraudulent  Conveyance,  6. 

CONSTABLE. 

See  Bond,  3;  False  Imprisonment,  4. 

Se6um  on  Execution. — Authentication, — Evidence. — Where  the  return  on  a 
writ  of  execution  is  made  by  a  constable  on  the  back  of  such  writ,  a 
part  in  one  column  and  a  part  in  another,  with  the  endorsements  of 
the  justice  on  the  writ  between,  and  the  constable^s  name  subscribed 
at  the  bottom  of  the  left-hand  column,  such  subscribing  is  a  proper 
authentication  of  the  whole  of  such  return,  and  such  wnt  is  admissi- 
ble in  evidence.  Stott  v.  Harrison.  1 7 

CONSTITUTIONAL  LAW. 

See  Highway,  2;  Railroad,  4,  5,  8. 

CONSTRUCTION  OF  STATUTES. 

BuU  of  Construction. — In  construing  the  meaning  of  a  statute,  courts 
must  look  to  the  intention  of  the  Legislature,  apparent  from  the  en- 
tire statute,  and  not  to  the  paiticular  phraseology  or  location  of 
clauses.  Houk  v.  Barthold^  21 

CONTEMPT. 

See  Receiver,  2. 

CONTRACT. 

See  Cities  and  Towns,  9;  Corporation;  Decedents'  Estates,  4; 
Guaranty  ;  Married  Woman,  1,3;  Mining  Lease  ;  Negligence, 
1;  Partnership,  4;  Pleading,  13;  Promissory  Note,  5;  Real 
Estate,  Action  to  Recover;.  Specific  Performance ;  Statute 
OF  Frauds,  1, 2,  5;  Time;  Township  Trustee. 

1.  Breach. — Damages. — Pleading. — Penalty. — Beal  Estate. — Description. — 
Conveyance. — P.  executed  a  written  contract  to N.,  wherein  he  a^eed 
to  convey  to  him  certain  described  land  in  Hardin  county.  111.,  if  not 
then  disposed  of  by  parties  with  whom  it  was  left  for  disposition ; 
and  if  so.  in  lieu  thereof,  to  convey  to  N.  **one  hundred  and  sixty 
acres  of  land  in  any  one  of  the  following  counties  in  the  State  of  Mis- 
souri, viz. :  ♦  *  *  Now,  should  the  said  P.  fail  to  comply  with 
the  above  contract,  he  forfeits  the  sum  of  one  thousand  dollai's  to  the 
said  N."    Suit  by  N.  for  breaches  of  such  contract. 

J7e2d,  that  such  sum  was  the  penalty  named  to  secure  a  performance  of 
the  contract  by  P.,  and  N.  could  only  recover  by  showing  a  failure  to 
perform  and  a  loss  resulting. 

Vol.  73.-39 
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Held,  also,  that  a  complaint  on  such  contract,  to  Rhow  a  fallnre  of  per- 
formance in  respect  to  the  land  in  Hardin  county,  must  aver  tliat  it 
had  not  been  disposed  of  when  such  contract  was  executed. 

Held,  also,  that  the  right  to  demand  a  conveyance  of  the  land  in  Missouri 
could  not  be  enforced,  as  the  contract  with  reference  thereto  was 
invalid  for  want  of  a  description.  Neunnan  v.  PerrUl^  153 

2.  WJien  Presumed  to  be  Parol.— When  a  contract  is  not  alleged  to  be  in 
writing,  it  will  be  presumed  to  be  by  parol.    Foreman  v.  ^eclcinthy  51 5 

CONTRIBUTION. 
See  F^LSE  Imprisonment,  3;  Principal  and  Surbtt,  2. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  5. 

CONVEYANCE. 

See  Contract,  1;  Judicial  Sale,  2,  3,  5;  Mortgage,  4;  Sheriff's 

Sale,  1,  3;  Statute  of  Frauds,  5. 

Deed.— Description, — Construction,— It  is  not  the  office  of  a  description  in 
a  conveyance  to  identify  the  land,  but  to  furnish  the  means  of  identi- 
fication; that  portion  of  a  deed  describing  the  premises  conveyed 
must  be  liberally  construed.  Bucker  v.  Uteelman,  396 

CO-PARTIES. 
See  Supreme  Court,  25,  27. 

CORPORATION. 

See  False  Imprisonment,  1, 2. 

Defective  Organization. — Right  to  Enjoy  Corporate  Franchises,—  ContraU. — 
Estoppel. — Where  one  contracts  witii  an  association,  as  a  corpora- 
tion, he  is  estopped  from  afterward  denying  its  legal  existence  as 
such.  And  where  there  has  been  an  attempt  to  create  a  corporation, 
and  the  statute  has  been  in  pai*t  complied  with,  and  there  has  been 
an  assertion  and  exercise  of  corpornte  powers,  the  right  of  such  or- 
ganization to  posse^is  and  enjoy  corporate  franeiiises,  and  to  hold  real 
estate,  can  not  be  litigated  in  an  action  instituted  by  an  individual 
citizen,  but  only  in  a  direct  proceeding  therefor,  brought  in  the  name 
of  the  State.  Baker  v.  Neffy  68 

COSTS. 

See  Judgment,  6  to  8, 10;  Supreme  Court,  15. 

COUNTY  CLERK. 
See  Criminal  Law,  3. 

COUNTY  COMMISSIONERS. 

See  Ditches  and  Drains,  1;  Jurisdiction,  2;  Liquor  Law,  6;  Sum- 
mons, 2. 

1.  Appeal,— Board  of  Commissioners, — Town, — Iticorporation  of, — ^Under 
the  act  for  the  incorporation  of  towns,  1 R.  S.  1870,  p.  874,no  appeal  wn 
be  taken  to  the  circuit  court  from  the  order  of  the  board  of  coniinis- 
sioners  incorporating  a  town.   Baltimore^etCyB.B,  Co.y.BoardyeU,,213 

2.  Same,  —  Cases  Modified. — Under  section  31  of  the  act  in  relation  to  conn- 
ty  boards,  1  R.  S.  1876,  p.  357,  an  appeal  may  be  taken  to  the  circuit 
court  by  any  person  aggrieved,  from  all  decisions  of  the  board  of 
commissionei*s,  except  ni  cases  or  proceedings  where  an  appeal  i» 
expressly  denied,  or  where  an  appeal  is  Impliedly  denied  by  force  of 
a  provision  in  the  statute  under  which  the  particular  case  or  pro- 
ceeding may  be  had,  that  the  oi*der  or  decision  of  such  board  shall 
be finalor  coneluslvo.  Allen  v.  HoHetter.  10  Ind.  15, and  Hanna  v.  TV 
Boards  etc.,  of  Putnam  County^  20  Ind.  170,  niodUled  on  this  point.  lb. 
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COVERTURE. 

See  Husband  and  Wife  ;  Married  Woman,  2. 

CRIMINAL  LAW. 
:See  Cities  and  Towns,  5  to  S;  Damages,  5;  Liquor  Law;  Nuisance, 

1  to  3. 

1.  Nuisance. — AjffidavU, — Pleading, — An  affidavit  and  information,  or  an 
indictment,  for  maintaining  a  nuisance,  must  «ho\v  that  it  was  to 
the  injury  of  some  portion  of  the  citizens  of  the  State.  A  general 
conclusion,  that  it  is  *-to  the  great  injury,'^  etc.,  ^*of  all  the  citizens 
of  the  State,*'  is  insufficient  to  supply  such  defect  in  the  body  of  tlie 
pleading.  State  v.  Houek,  37 

2.  Pleading.— Information, — Minor.— Billiards, —In  a  prosecution  for  per- 
mittiug  a  minor  to  play  billiards,  the  allegation  m  the  information, 
^•which  said  billiard  table  he,  the  said  mTh.,  then  and  there  being 
the  owner  of,  and  then  and  there  having  the  care,  control  and  man- 
agement of,'-  is  not  a  mere  recital,  but  a  sufficient  averment  of  the 
defendant's  ownership,  and  that  he  had  the  care  and  management  of 
the  table  upon  which  the  game  was  alleged  to  have  been  played. 

Hipes  V.  State,  39 

"3.  Same,— Affidavit.— Jurat,— Clerk,— Presumption. — Signature. — The  sig- 
nature, J.  S.  II.,  clerlk,  attesting  the  affidavit  upon  which  such  infor- 
mation is  based,  on  appeal,  will  be  presumed  to  be  the  cleric  of  the  cir- 
cuit court.  lb. 

4.  Same. — Instruction. — A  defendant,  on  the  trial  of  such  case,  is  enti- 
tled to  have  a  specific  instruction  given  to  the  jury,  applying  to  the 
facts  of  the  particular  case  as  devt-ioped  by  the  evidence.  lb. 

5.  Same.  —Where  one  who  has  the  general  management  and  control  of 
a  billiard  table  is  present  and  allows  a  minor  to  play  thereon,  he  is 
liable  to  a  prosecution,  although,  at  the  time,  he  did  not  have  per- 
sonal control  of  such  table ;  and  an  instruction  asked  by  the  defend- 
ant liraittng  his  liability  to  a  personal  care,  management  and  control 
thereof,  was  correctly  refused.  lb. 

6.  False  Pretences. — Indictment. — Wliere  an  indictment  for  obtaining 
money  under  false  pretences  states  fact«(  which  show  that  the  money 
was  obtained  by  such  false  representations  as  would  deceive  a  man 
of  common  intelligence,  it  is  sufficient.  Miller  v.  State,  88 

.7.  Appeal  by  State. — Under  section  152,  2  R.  S.  1876,  p.  411,  notice  of  an 
appeal  by  the  State  in  a  criminal  proceeding,  served  on  the  defendant 
in  a  county  other  than  that  wherein  the  tnSi  occurred,  is  insufficient. 

State  V.  Quicks  147 

8.  Statutory  Offences. — Common  Law. — In  this  State  there  are  no  com- 
mon-law onences,  and  criminal  prosecutions  can  only  be  maintained 
for  offences  prescribed  by  statute ;  but,  where  the  statute  does  not 
specially  define  the  offence,  the  common-law  definition  will  be 
adopted.  State  y.  BfnlHtfU  78;"} 

9.  Duty  of  Court  to  Give  Instructions. — Hypothetical  Cfn^c. — P)'acticp. — 
While  a  jury  in  a  criminal  ])rosecution  is  not  bound  to  follow  rho  In- 
structions given,  yet  it  is  nevertheless  the  dutj'  of  the  court  to  in- 
stiiict  them  upon  the  law  applicable  to  the  case:  and.  where  i\u  in- 
struction states  hypothetically  all  the  facts  necessary  lu  con.>iitiiU'  im 
offence,  It  is  proper  for  the  court  to  give  tlie  rule  of  law  applicable 
to  such  facts.  lb. 

10.  Indictment. — Supreme  Court. — Practice. — Where  an  indictment  is  ap- 
parently good,  and  no  objection  thereto  is  pointed  out.  the  Supreme 
Court  will  not  consider  assignments  of  error  based  on  the  overruling 
of  a  motion  to  quash  such  indictment,  or  the  overruling  of  a  motion 
in  arrest  of  judgment.  Martin  v.  State^  527 
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11.  Empanelling  Grand  Jury. —  Venire. — Statute  Construed. — Indictment, — 
Abatement. — The  inhibition  contained  in  the  act  of  March  10th,  1873^ 
2  R.  S.  1876,  p.  418,  against  the  clerk  issuing,  without  an  order  of  die 
judge,  a  venire  for  the  attendance  of  grana  jurors,  already  properly 
chosen  by  the  county  board,  constitutes  no  restriction  on  the  power 
of  the  court  to  organize  the  panel  from  those  found  in  attendance, 
though  they  have  come  in  response  to  a  summons  issued  without  the 
required  order;  and,  whei*e  a  grand  jury  is  thus  organized,  it  is  not,  for 
that  reason,  illegal,  and  a  plea  in  abatement  by  a  defendant  to  an  in- 
dictment i-eturned  by  such  jury  against  him  was  properly  overruled. 

Hess  V.  Stale,  537 

12.  Forgery. — Lost  Instrument. — Pleading. — It  is  not  necessary,  in  an  in- 
dictment for  forgery,  where  the  instrument  forged  is  alleged  to  be 
lost,  to  show  that  search  therefor  had  been  made  by  the  paities  to 
whom  it  was  uttered.  lb,. 

13.  Description.  —  Variance.  — Where  the  indictment  describes  the  lost 
note  as  purporting  to  be  signed  by  "one  Henry  Wintrode  or  Henry 
B.  Wintrode,"  such  description  is  not  uncertain  or  equivocal.       lb. 

DAMAGES. 

See  Cities  and  Towns,  1;  Contract,  1;  False  Imprisonment,  6,  7; 
Husband  and  Wife,  4;  Injunction,  1,  3;  Negligence,  1,  5, 11; 
Pleading,  14. 

1.  Measure  of,  in  Action  by  Parent  for  Death  of  ChUd.— Railroad. — Negli- 
gence.— ^In  an  action  by  a  parent  against  a  railroad  company,  for  neg- 
ligently causing  the  death  of  his  infant  child,  he  is  entitled  to  recover 
only  for  the  pecuniary'  injury  he  hjis  sustained.  The  proper  measure* 
of  damages  is  the  value  of  the  child's  services  from  the  time  of  the 
injuiy  until  he  would  have  attained  his  majority,  taken  in  eonnec*^ 
tion  with  his  prospects  in  life,  less  his  support  and  maintenance.  To- 
this  may  be  added,  in  proper  cases,  the  expense  of  care  and  attention 
to  tlie  child,  made  uecessaiy  by  the  injury,  funeral  expenses  and 
medical  services.  Pennsylvania  Co.  v.  Lilly^  252 

2.  Same. — Pleading. — In  such  action,  to  enable  the  parent  to  recover  full 
damaged  for  the  services  of  the  child  during  his  minority,  such  dam- 
ages must  be  specially  averred  and  demanded  in  the  complaint.   lb. 

3.  Sam^. — Excessive  Damages. — F<^rdfc«.— Where,  In  such  case,  the  com- 
plaint did  not  aver  and  demand  damages  for  the  loss  of  future  ser- 
vices of  the  child,  and  there  was  no  evidence  tending  to  show  a  loss 
of  such  services  to  the  parent,  a  verdict  assessing  ms  damages  at 
1^1,800  is  excessive.  lb. 

4.  Surface  Water. ^Obstruction  o/.— TTatercourM.— The  owner  of  land 
may.  upon  the  boundaries  thereof,  not  interfering  with  any  natural 
or  prescriptive  watercourse,  erect  such  barriers  as  ne  maj'  deem  nec- 
essary to  keep  off  surface  water  or  ovei*flowiug  floods  coming  from 
or  across  adjacent  lands;  and  for  any  consequent  i*epulsion,  turning 
aside  or  heaping  up  of  these  waters,  to  the  injurj'  of  other  lands,  he  is 
not  responsible ;  but  such  waters  as  fall  in  rain  and  snow  upon  his 
lands,  Qx  come  thereon  b}'  surface  drainage  from  or  over  contiguous 
lands  he  must  keep  within  his  boundaries,  or  pei*mit  them  to  flow  off 
without  artificial  intei-ference,  unless  within  the  limits  of  his  land  he 
can  turn  them  into  a  natural  watercourse. 

C.  &  V.  B.  B.  Co.y.  SUvens,  278 

£.  Exemplary  Damages. — Assault  and  Battery. — False  Imprisonment. — Ex- 
emplary damages  can  not  be  awarded  where  the  act  which  constitutes 
the  cause  of  action  is  punishable  by  a  criminal  prosecution,  as  for  as- 
sault and  battery;  but  such  damages  may  be  i*ecovered  iu  actions 
brought  by  persons  injured  by  wrongful  restraint  or  false  imprison- 
ment. "  Farman  v.  Laumaih  56S 
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*B.  Same. — Excessive  Damages, — Verdict  of  Jury, — Courts  should  not  in- 
terfere with  the  verdict  of  a  jury  on  the  ground  of  excessive  dam- 
ages, unless  such  damages  are  so  great  as  to  appear  outrageous,  or 
such  as  to  induce  the  belief  that  the  award  was  the  result  of  passion 
or  prejudice  and  not  the  conclusion  of  deliberate  judgment.  *        lb. 

DECEDENTS'  ESTATES. 

See  Principal  and  Surety,  2 ;  Promissory  Note,  22. 

:l.  Vacatinq  Sale, —Increased  Offer. — ^The  provision  of  the  statute,  that, 
in  sales  of  real  estate  made  by  administrators  and  guardians,  the 
court  may  vacate  the  sale  when  it  appeai-s  that  a  sum  exceeding  that 
bid  by  ten  per  cent.,  exchisive  of  the  expense  of  the  sale,  can  be  ob- 
tained, applies,  by  implication,  to  sales  of  pei-sonalty  made  under 
order  of  the  court,  and  the  couii;  may,  in  the  exercise  of  a  sound  dis- 
cretion, refuse  to  confirm  a  private  sale  of  pei'sonalty  when  it  is 
shown  that  such  an  advance  can  be  obtained.     Williams  v.  Ferrin,  57 

2.  Same. — Covftnnation. —  Vested  Bight, — Where,  by  the  terms  of  the  or- 
der authorizing  such  sale,  the  sale  is  to  be  reported  to  the  court  for 
confirmation,  until  such  confirmation  is  had  the  contract  of  purchase 
does  not  confer  a  vested  right  on  the  purchaser.  /&. 

3.  Circuit  Coxirls. — Jurisdiction,— ^mce  the  abolition  of  common  pleas 
courts,  the  circuit  courts  have  original  and  exclusive  jurisdiction  of 
ail  matters  relating  to  the  settlement  and  distribution  of  decedents' 
estates.  Ih. 

4.  Pleading, ^Cross  Complaint,-^Practice,-'AdministratorDe  Son  Tort.-- 
Contract, — Promissory  Note. — Judgment, — In  an  action  by  A.,  as  the 
administi'ator  of  B.,  against  C,  as  administrator  de  son  tort^  C.  filed 
a  cross  complaint,  alleging  a  conti^act  with  B.,  in  his  lifetime, 
whereby  B.  liad  transferred  all  his  property  to  C,  and  that  a  part  of 
such  property  consisted  of  notes  against  A.,  which  had  been  wrong- 
fully taken,  and  were  wrongfully  held  by  A. 

Held,  that,  although  such  cross  complaint  named  A.  as  an  individual,  and 
not  as  administrator,  yet  it  being  apparent  that  he  held  such  notes 
as  administrator,  such  cross  complaint  was  sufficient,  if  proven  true, 
to  entitle  C.  to  a  judgment  and  an  order  for  the  return  of  said  notes. 

Held^  also,  that,  in  sucii  action,  a  peirsonal  judgment  could  not  be  prop- 
erly rendered  against  A.  on  such  notes.  Fessler  v.  Crouse,  64 

6.  Same,—Instrnction,^ln  such  action  it  was  erroneous  to  instnict  the 
jury  that,  if  they  found  something  due  the  plaintiff  on  his  complaint, 
and  something  due  the  defendant  on  his  cross  complaint,  they  should 
deduct  one  sum  from  the  other,  and  give  a  verdict  for  the  excess  to 
the  party  entitled  thereto.  76. 

6.  Administrator  De  Son  Tort,^Complaint  of  Creditor,— Pleading, --In  an 
action  by  a  creditor  of  a  decedent's  estate  against  one  who,  it  was 
alleged,  had  wrongfully  intermeddled  with  and  converted  the  per- 
sonal property  of  the  decedent  to  his  own  use,  the  complaint  must 
affirmatively  show  that  the  creditors  of  tlie  decedent  were  entitled  to 
have  such  property  go  into  the  hands  of  an  administrator. 

Goff  V.  Cook,  351 
'  7.     Same,— Judgment,— Penalty, ~-li\  such  action,  the  creditor  is  not  enti- 
tled to  a  personal  judgment  against  the  intermeddler,  but  that  he  shall 
account  to  the  court  of  probate  jurisdiction  for  the  full  value  of  the 
property  intermeddled  with,  and  ten  per  centum  thereon.  lb. 

iS.  Property  Fraudulently  Conveyed,— Bight  of  Creditor  to  Sue  Heirs  with- 
out Administration  of  Estate.— X  creditor  may,  in  a  suit  to  collect  his 
debt,  have  a  conveyance  of  property  fraudulently  conveyed  by  his 
debtor  set  aside,  and  the  property  subjected  to  the  payment  of  his 
4;hum,  without  regard  to  the  claims  of  other  creditors.    But  where 
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the  original  debtor  Is  deceased,  and  no  administration  has  been  had. 
upon  Us  estate,  a  single  creditor  suing  for  himself  alone,  can  not 
maintain  an  action  against  the  heirs,  on  a  promise  of  the  deceased, 
and  to  have  property  fraudulently  conveyed  subjected  to  the  pay- 
ment of  his  claim,  but  he  must  proceed  Uirough  an  executor  or  ad- 
ministrator for  the  collection  of  his  debt.  Carr  v.  EueUe^  378 

9.  Debt$  of  Testator*— DevUee, — ^The  devisee  of  land  and  his  grantee  take 
it  subject  to  the  payment  of  the  testator^s  debts. 

Monenef  v.  MoncrUf^  587 

10.  Same, — Executor.— Sale  of  Land, — It  is  an  executor's  duty  to  apply  to 
the  proper  court  for  an  order  for  the  sale  of  land  to  pay  debts  when 
necessary,  and  it  is  proper  to  order  sale  on  his  petidon  whenever  ii 
would  be  on  the  petition  of  creditors.  Ih, 

11.  Same, — Administrator's  Consent, — Creditor's  Bight, — Estoppel, — Case 
Overruled, — ^The  consent  of  the  administrator  to  the  sale  of  the  land 
by  the  heir  can  not  divest  the  creditor  of  his  ri^ht  to  have  his  debt 
made  out  of  the  land,  although  such  consent  might  estop  him,  w^ere 
the  rights  of  creditors  not  anected.  Fell  v.  Farquar^  3  Blackf.  331^ 
overruled  on  this  point.  Ib„ 

DECLARATIONS. 

See  Fraudulent  Conveyance,  6. 

DECREE. 
See  Real  Estate,  Action  to  Regoybb,  2. 

DEED. 
See  Contract,  1 ;  Conveyance;  Sheriff's  Sale,  1, 3. 

DEMAND. 

See  Judicial  Sale,  6. 

When  Unnecessary, — Where  one  disputes  his  liability  to  refund  the* 
money  for  ^vhich  he  is  sued,  no  formal  demand  18  necessary. 

Toney  v.  Toney^  34 

'    DEMURRER  TO  EVIDEXCE. 

'I  •aoixovH<i  :o09  'xoaa  '*  AovaH  ^S 

DESCENTS. 

See  Married  Woman,  2;  Will,  7. 

Tflfe'a  Interest  in  Real  Estate  of  ^i/sftand.— Under  section  27  of  the  act 
regulating  descents.  1  R.  S.  1876,  p.  413,  a  surviving  wife  is  entitled 
to  one- third  of  all  lands  in  which  her  husband  had  an  equitable  in- 
terest at  the  time  of  bis  death.  Ketchum  v.  Schicketam^  137 

DESCRIPTION. 

See  Contract,  1;  Conveyance;  Criminal  Law,  13;  Highway,  9,10; 

Liquor  Law,  4 ;  Pleading,  7. 

DEVISEE. 
See  Decedents'  Estates,  9. 

DILIGENCE. 
See  New  Trial.  1 ,  5. 

DISMISSAL. 
See  Appeal  ;  Former  Adjudication.  1 ;  Liquor  Law,  &. 

DITCHES  AND  DRAINS. 

1.  Appeal  from  Board  of  Commissioners. — Statute  Construed. — ^The  Ian— 
guage  of  the  proviso  in  section  10  of  the  drainage  law  of  1875, 1  R«  &. 
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1876,  p.  430,  *^Any  party  aggrieved  may  appeal,"  gives  a  general 
right  of  appeal  from  oi-dei-s  entered  by  a  board  of  commissioners 
under  authority  of  any  section  of  such  drainage  law. 

Houk  V.  Barthold,  21 

2.  Same. — Under  section  31  of  the  act  in  relation  to  the  organization  of 
county  boards,  1  R.  S.  1876,  p.  357,  any  one  aggiieved  has  a  right  of 
appeal  from  the  orders  of  a  boai'd  of  county  commissioners  in  relation 
to  the  establishment  of  a  ditch  under  the  act  of  1875,  supra,  lb, 

3.  Tarty, — Assessment, — Where  an  assessment  is  made  against  land 
under  the  drainage  law,  svpra^  and  the  owner  is  named  in  such  assess- 
ment, this  is  sutHcient  to  make  him  a  party  to  the  proceedings, 
although  not  named  in  the  petition  asking  an  order  for  the  construc- 
tion of  the  ditch,  and  to  entitle  him  to  an  appeal  from  such  proceed- 
ings. Jb. 

4.  Name,— Initials, — Identity. — Objection  to  the  identity  of  a  person  ca,n 
not  be  raised  for  the  lirst  time  in  the  Supreme  Court,  on  account  of 
the  use  of  the  initial  letters  of  proper  names  in  the  assessment  made 
by  the  commissioners  in  puch  proceedings.  lb. 

Dn^ORCE. 

See  Jonas  v.  Jonas,  601 ;  Promissory  Note,  16. 

DRAINAGE. 

Sec  Damages,  4. 

ELECTIONS. 

See  Supreme  Court.  9. 

EMBEZZLEMENT. 

See  False  Imprisonment,  1. 

ENDORSEMENT. 

See  Pleading,  13. 

EQUITY  OF  REDEMPTION. 

See  Chattel  Mortgage,  2. 

ESTOPPEL. 

See  Decedents*  Estates,  11 ;  Judicial  Sale.  4 ;  Promissory  Note, 

14;  Replevin,  3;  Will,  6. 

EVIDENCE. 

See  Constable;  T^alse  Imprisonment,  2,  4  to  7;  Former  Adjudica- 
tion, 1;  Fraudulent  Conveyance,  5  to  7;  Highways.  5;  In- 
junction, 6;  Instructions,  4,8,9;  Judgment,  8,10;  Mortgage, 
6, 10;  New  Trial;  Pleading,  11. 16;  Practice,  7,  8,13, 14, 17; 
Promissory  Note,  4,16;  Sheriff's  Sale,  3,  4;  Supreme  Court, 
5,  8, 11, 12,  14, 16, 18,  34;  Variance,  2;  Will,  1;  Witness,  1,  6. 

1.  Prestimption.— The  testimony  of  an  incompetent  witness  is  presnmed 
to  have  heen  an  injury  to  the  adverse  paity. 

Wiseman  Y.  Wiseman^  112 

2.  Expert.^The  tef?timony  of  an  expert  as  to  the  relative  value  of  the 
labor  necessary  to  produce  a  crop,  to  that  which  is  required  to  pre- 
pare it  for  sliipment  and  market  it,  in  an  action  by  plaintiff  fof  one- 
half  of  the  proceeds  of  ^nch  crop  raised  by  him  on  defendant's  lands, 
is  immaterial  and  no  ern^r  is  committed  in  excluding  it. 

Kelly  V.  Northington,  152 

3.  Becords  of  Oitij  Cownr//.— In  a  suit  affainst  a  citj'^  for  injuries  sus- 
tained by  failing  to  keep  in  repair  a  highway  or  street,  it  is  compe- 
tent to  put  in  evidence  the  records  of  tlic  conmion  council,  to  show 
that  the  street  or  highway  is  under  the  control  of  said  city. 

City  of  Huntington  v.  Mendtnhall^  460 
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EXCEPTION. 
See  Practice,  11, 14, 16, 17 ;  Supremb  Coubt,  15, 26. 

EXCESSIVE  DAMAGES. 
See  Damages,  3,  6. 

EXECUTION. 

See  Bankruptcy;"  Chattel  Mortgage,  2;  Constable;  Married 
Woman,  2;  Mortgage,?;  Partnership,!;  Proceeding  Supple- 
mentary TO  Execution. 

EXEMPLARY  DAMAGES. 

See  Damages,  5. 

EXEMPllON. 

See  Highway,  7. 

1.  BeMent  Householder,-- A  iudgraent  debtor,  after  the  death  of  his 
wife,  employed  a  family  to  keep  house  for  him  and  his  adopted  daugh- 
ter, who  was  dependent  on  him  for  support.  During  the  daughter's 
visit  to  her  natural  mother,  an  execution  was  leviea  upon  his  prop- 
erty which  he  claimed  as  exempt  therefrom. 

Heldn  that  he  was  a  resident  householder  and  entitled  to  exemption. 

Bunnell  v.  Hay^  452 

2.  Same.^Householder.-'A  householder  is  one  upon  whom  rests  the  duty 
of  supporting  the  members  of  his  family  or  household.  lb* 

EXHIBIT. 
See  Pleading,  10, 15, 18,  23 ;  Practice,  19 ;  Supreme  Court,  16. 

EXPERT, 
See  Evidence,  2. 

EXPRESS  COMPANY. 
See  False  Imprisonment,  1,  2. 

EXTENSION  OF  TIME. 
See  Principal  and  Surety,  3. 

FAILURE  OF  CONSIDERATION. 
See  Promissory  Note,  5. 

FALSE  IMPRISONMENT. 
See  Damages,  5. 

1.  Corporation,— Express  Company.— Povoer  to  Cause  Arrest  by  Agent. — 
Liability  for  Acts  of, — An  express  company  has  the  power,  by  proper 
and  lawful  modes,  to  pursue  and  cause  the  arrest  and  punishment  of 
any  one  who  has  stolen  or  embezzled  the  money  or  property  of  the 
company,  or  for  wliich  it  was  responsible,  and  may  employ  an  agent 
for  such  purpose ;  but  for  any  trespass  committed  by  him  in  the  pros- 
ecution of  such  emplojTiient  such  company  is  liable. 

American  Express  Co,  v.  Patterson^  430 

2.  Pleading. — Complaint. — Demurrer.— Practice. — Evidence. — In  an  action 
against  an  express  company  and  others,  to  recover  damages  for  ar- 
rest and  imprisonment,  an  allegation  in  the  complaint  that  the  injury 
was  caused  ^'at  the  instigation  and  procurement^*  of  snch  company , 
is  sufficient  on  demurrer,  and,  without  a  motion  to  make  specific, 
evidence  is  admissible  tending  to  show  the  truth  thereof.  lb. 

3.  Same, — Liability  of  Tortfeasors . — Judgment, — Contribution, — Verdiet^ — 
Venire  de  Novo . — Practice,— Trespass . — ^The  liability  of  tortfeasors  Is  not 
joint,  but  several.  An  action  may  be  had  against  all  or  any  number  of 
them,  and  separate  actions  may  be  prosecuted  at  the  same  time 
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fi^iinst  them  therefor,  and  separate  verdicts  and  judgments  obtained, 
'whether  for  the  same  or  different  amounts,  though  the  plaintiff  can 
have  but  one  satisfaction;  but,  whether  the  judgment  be  joint  or 
several,  there  is  no  right  of  contribution  which  can  be  enforced  as 
between  the  defendants,  and,  where  the  action  is  against  all,  the  fact 
that  the  verdict  is  silent  as  to  one  is  no  cause  for  a  venire  de  novo,   lb, 

4.  Same. — Evidence. — Special  Constable. —  Warrant. — Malicious  Prosecu- 
tion.— In  an  action  for  false  imprisonment,  evidence  of  the  proceed- 
ings before  the  justice,  after  the  arrest  of  the  plaintiff  by  a  special 
constable  on  a  warrant  dh*ected  tp  any  constable  of  the  county,  is  ad- 
missible. Such  arrest  is  illegal,  and  evidence  thereof  tended  to  show 
false  imprisonment  only,  and  not  a  malicious  prosecution.  lb. 

6.  Same.— Habeas  Corpus.— Evidence,— In  such  action  evidence  of  the 
proceedings  on  a  writ  of  habeas  corpus^  by  which  the  plaintiff  was 
discharged  from  custody,  is  competent  and  pertinent.  lb. 

.6.  Same.— Evidence  of  Character  of  Plaintiff. — Mitigation  of  Damages. — 
Where,  in  such  action,  tlie  defendants  plead,  in  mitigation  of  dam- 
ages, that  they  acted  in  good  faith  in  causing  the  arrest,  and  adduce 
evidence  thereunder  tending  to  cast  suspicion  on  the  plaintiff's  char- 
acter, evidence  of  his  general  good  character,  and  of  his  reputation 
for  honesty  and  integrity,  is  admissible  to  rebut  the  claim  of  such 
good  faith  aud  belief  of  his  ^uilt,  on  the  part  of  the  defendants, 
though  not  admissible  in  the  tirst  instance,  as  in  cases  of  malicious 
prosecution.  lb. 

7.  Same. — Special  Damage. — Loss  of  Employment. — Hearsay  Evidence. — 
Pi'oper  evidence  by  the  plaintiff  in  such  a  case,  of  the  loss  of  a  situa- 
tion by  reason  of  the  arrest,  is  admissible ;  but  evidence  of  the  state- 
ments of  another  to  that  effect  is  mere  heai'say,  and  inadmissible  as 
evidence  of  the  fact.  lb. 

F.\LSE  PRETEXCES. 
Sec  Criminal  Law,  6. 

FALSE  REPRESENTATION. 
See  Pleading,  14. 

FEE  BILL. 
See  Judgment,  9. 

FEE  BOOK. 
See  Judgment,  8. 

FEES  AND  SALARIES. 
See  Judgment,  9. 

FINDING. 
See  Attorney,  6,  7;  Former  Adjudication,  1. 

FINE. 
See  Liquor  Law,  1 . 

FORECLOSURE. 

See  Chattel  Mortgage;  Judgment,  1  to  3;  Mechanic's  Lien; 
Mortgage;  Real  Estate,  Action  to  Recover;  Sheriff's 
Sale,  3. 

FORGERY. 

See  Criminal  Law,  12;  Promissory  Note,  10,  21. 

FORMER  ADJUDICATION. 
See  Guardian  and  Ward,  2. 
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1.  Lis  Pendens,— 'Announcement  of  Finding, —^udgmnU  of  Disn^ssal,-— 
Evidence. — Appeal,— Judgment^  Effect  of  Reversal  of, — Collateral  At- 
tack.— Promissory  Note, — In  an  action  on  a  promisaoiy  note,  record 
evidence  was  introduced  which  showed  that  a  previous  suit  had  been 
instituted,  on  the  same  note,  bv  the  plaintiff  against  the  defendants, 
the  makers,  M.  and  W.,  wherein  M.  made  default  and  W.  made  de- 
fence,  and  that  the  issue  formed  therein  was  submitted  to  the  eoiiit 
for  trial,  and  that,  after  hearing  the  evidence,  the  court  took  the 
cause  under  advisement ;  that,  on  the  next  day,  the  plaintiff,  by  leave 
of  court,  dismissed  such  action,  without  prejudice,  and  Uiereupon 
judgment  was  i*endered  against  the  plaintiff  for  costs,  from  which 
W.  had  appealed  to  the  Supreme  Court. 

Held,  that  such  recoi*d  did  not  establish  the  pendency  of  a  previous  ac- 
tion on  the  same  note,  but  showed  a  flmd  judgment,  which  was  In 
full  force  at  the  time  of  the  trial. 

Held,  also,  that  the  only  effect  of  such  appeal  was  to  stay  execution  on 
the  judgment,  and  that,  in  other  respects,  the  judgment  was  binding- 
upon  the  parties  to  it  during  the  pendency  of  the  appeal. 

Held^  also,  that  such  record  evidence  did  not  show  a  former  adjudication 
of  the  subject-matter  of  the  subsequent  action. 

HeUly  also,  that  it  was  the  duty  of  the  court  to  construe  such  record  evi- 
dence, and  that  it  was  not  error  for  the  court  to  instruct  the  jury  that 
such  evidence  was  not  sufficient  to  prove  either  a  former  adjudica- 
tion or  the  pendency  of  a  pi-evious  action  on  such  note. 

Held,  also,  that  such  iudgment  of  dismissal,  though  made  after  an  an* 
nouncement,  by  the  court,  of  its  finding,  could  not  be  collaterally  at- 
tacked,  and  that  the  fact  that  it  may  have  been  since  reversed,  does 
not  divest  it  of  the  obligatory  character  it  had  at  the  time  it  was  of- 
fered in  evidence.  Walker  \,  Heller,  46 

2.  Same, — Stay  of  Proceeding, — Restraining  Order, — Verdict, — If,  in  snch 
action,  W.  had.  before  answering  or  goinsr  into  trial,  made  a  proper 
application  for  a  sta}'  of  proceedings  until  the  api^eal  in  the  former 
action  had  been  determined,  he  would  have  been  entitled  thereto; 
but,  after  verdict  against  him,  such  application  was  unavailable.  Ih, 

FRAUD. 

See  Fraudulent  Conveyance  ;  Pleading,  14 ;  Promissory  Note,  %  30^ 

FRAUDUT.ENT  COXVEYANCE. 
See  DEcfEDENTS'.  Estates,  8. 

1.  VolwUeer,—K  voluntary  conveyance,  made  by  a  debtor  who  has  na 
other  propertv  subject  to  execution,  except  that  conveyed,  is  fraudu- 
lent as  to  creciitors.  Spaulding  v.  Blyihe,  93 

2.  Same, — Pleading. — Complaint, — Notice, — Consideration, — Case  JHsti^ 
guished, — In  a  complaint  to  set  aside  a  fraudulent  conveyance,  made 
without  consideration,  ir  is  not  necessary  to  allege  that  the  grantee 
had  notice  of  the  fraudulent  purpose  of  the  grantor.  Spaulding  v. 
Myers,  60  Ind.  264,  distinguished.  lb, 

3.  Same. — In  such  case,  even  though  the  conveyance  was  \iithout  con- 
sideration, the  complaint  must  allege  that,  at  the  time,  the  grantor 
did  not  have  sufficient  other  property,  subject  to  execution,  to  satisfy 
the  claims  of  creditors.  -^^• 

4.  Complaint. —  Value  of  Property. — ^A  complaint  to  set  aside  a fraudulenc 
conveyance  of  real  estate  is  not  Insuihclent  for  failui'e  to  aver  tho 
value  of  such  real  estate,  but  such  complaiut  must  show  that  the 
defendants  had  no  property  subject  to  execution  at  the  time  the 
action  was  commenced.  Shennan  v.  Hogland,  472 

6.  Same.— Evidence.— Husband  and  Wife, — Conspiracy  to  Dtfnxsd  Creir 
itors. -^Declarations  of  Husband, —  Vtin^.ve  a  husband  iind  wife  act  in 
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concert  to  defraud  the  creditors  of  the  husband,  the  declarations  of 
the  latter,  inade  before  the  common  purpose  was  accomplished,  ar& 
admissible  in  evidence  against  both.  lb. 

6.  Satne. — Statements  of  Wife  to  Assessor  as  to  Her  Property, — In  such 
case  the  sworn  statements  of  the  wife  to  the  assessor,  as  to  her  sepa- 
rate property,  are  properly  admissible  in  evidence,  as  showing  her 
ability  or  inability  to  pay  for  the  real  estate  conveyed  to  her.       lb, 

7.  Same. — In  such  case,  the  existence  of  a  confidential  relationship  be- 
tween the  grantor  and  grantee,  and  the  pendency  of  an  action  against 
the  former,  are  proper  circumstances  for  the  jury  to  consider  as  indi- 
cations of  fraud.  lb, 

8.  Same,  — Consideration,— Notice—The  rule,  that  where  the  grantee 
has  paid  a  valuable  consideration  for  the  conveyance,  it  can  not  be 
adjudged  fraudulent,  unless  the  grantee  had  notice  of  the  fraudulent 
intent  of  the  grantor,  does  not  apply  to  cases  where  no  consideration, 
was  paid.  lb,. 

9.  Same,— Instruction. — Outstanding  Title. — An  instruction  in  such  case, 
that  the  lands  claimed  by  the  husband  could  not  be  subjected  to  the 
payment  of  his  debts,  where  the  wife  had  purchased  an  outstanding 
title,  whether  it  was  paramount  or  not,  w:is  rightly  refused.       lb. 

10.  5aff»6.— Under  section  456  of  the  code,  property  fraudulently  con- 
veyed by  a  debtor  may  be  sold  without  appraisement.  Ib^. 

GRAND  JURY. 

See  Criminal  Law,  11. 

GROWING  CROP. 
See  Receiver. 

GROWING  TREES. 

See  Statute  op  Frauds,  5. 

GUARANTY. 

1.  Assignor.— Contract. — A  verbal  guaranty  that  a  note  is  genuine  and 
its  maker  liable  to  pay  it,  made  by  the  assignor  to  the  assignee  at  the 
time  of  its  assignment  and  delivery,  based  upon  a  sufficient  consid- 
eration, is  a  binding  and  valid  obligation.  King  v.  Summitt,  312 

2.  Same. — Statute  of  Frauds. — A  guaranty,  that  a  third  person  Is  liable 
upon  a  note  executed  by  him.  Is  not  a  promise  to  answer  for  the  debt 
of  another,  but  an  assurance  of  the  existence  of  certain  things.    lb. 

3.  Same.— Minor. — Pleading. — If  a  guaranty  contains  a  promise  to  pay 
the  debt  of  A.,  the  averment  that  A.  wn.<  a  minor  when  he  con- 
tracted said  debt  will  take  the  case  out  of  ilic  statute  of  frauds.    lb,. 

GUAROlAN  AND  WARD. 
See  PuiNCiPAL  and  Surety,  2. 

1.  Final  Settleme}U.— Limitation.— The  same  limitation  applies  to  the 
time  in  which  an  action,  may  be  commenced  to  set  aside  the  final  set- 
tlement of  a  guardian,  as  to  actions  tp  set  aside  the  final  settlement 
of  an  executor  or  administrator.  Briscoe  v.  Johnson.  573 

2.  Same. — Former  Adjudication.—^  long  as  the  final  settlement  of  a 
guardian  remains  in  force,  it  is  an  aojudication  of  the  mattei-s  law- 
fully embraced  within  It.  /&• 

HABEAS  CORPUS. 

See  False  Imprisonment,  6. 

HARMLESS  ERROR. 

See  Evidence, -2;  New  Trial,  3;  Pleading,  20;  Practice,  9,  18; 

Variance,  1. 
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HEARSAY  EVIDENCE. 
See  False  Imprisonment,  7. 

HIGHWAY. 

See  Cities  and  Towns,  6;  Jurisdiction,  2;  Nuisance,  1, 2, 3. 

1.  Opening  of. — Statute  Construed. — Collateral  Attack. — Under  section  15 
of  the  statute  providing  for  the  opening  of  highways,  1  R.  S.  1876« 
p.  531,  the  petition  therefor  is  sutncient,  against  collateral  attacl:,  if 
It  appears  that  either  an  owner,  or  an  occupant,  or  an  agent  of  the 
land  through  which  the  highway  is  to  pass,  was  properly  named 
therein.  '  Porter  v.  Stout^  3 

%  Notice  of  Filing  Petition. —  To  vrhom  Given. — ConatUutional  Law.— Tlie 
I;e^islature  has  the  power  to  prescribe  what  shall  be  a  reasonable 
notice  of  the  pendency  of  a  i)etitiou  for  the  opening  of  a  highway, 
and  whether  it  may  be  given  to  the  owner  or  to  the  occupant  of  land 
affected  thereby ;  and  under  section  15,  supra^  notice  is  sutlicient  if 
given  to  either  the  owner  or  occupant.  Jh. 

3.  Notice  to  Remove.  Fences. — Sttfficimcy  of. — Under  section  41  of  the 
statute,  supra,  notice  by  the  supervisor  to  remove  fences  on  land 
through  which  a  highway  has  been  located,  is  sufficient  if  given  to 
either  the  owner  or  occupant.  /6. 

4.  Admissions  of  Occupant  of  Land, — Principal  and  Agent. — Where  an 
occupant  of  laud  has  been  made  a  party  to  the  proceedings  for  the 
opening  of  a  highway  through  such  land,  his  admissions  as  to  mat- 
tei*s  connected  therewith  are  those  of  a  principal,  and  not  of  an 
agent.  ^     lb. 

5.  Husband  and  Wife.—  Notice  to  Husband. — Evidence. — In  a  proceeding 
to  open  a  highway  through  lands  occupied  by  a  husband  and  wife, 
though  owned  by  the  wife,  it  is  sufficient  to  name  the  husband  as  the 
occupant  thereof,  in  the  petition  and  notices,  and  his  admissions  in 
relation  thereto  are  admissible  in  evidence.  lb. 

6.  Exemption  from  Labor.— Township  Tn/siec.— Exemption  from  labor 
on  highways,  under  section  9, 1  R.  S.  1876,  p.  857,  is  to  be  determined 
exclusivelj'  by  the  township  tnistee,  and  the  ground  merely,  on 
which  h^  might  exempt  a  person  from  road  work,  is  insufficient  to 
constitute  a  defence  to  an  action  for  failure  to  pei-form  such  work. 

Wit^field  Township  v.  Wise,  71 

7.  Same. — BoadLabor. — Commutation.— Jury.  —  Exemption. — ^The  amount 
of  exemption  allowed  in  cases  of  judgments  founded  on  contracts 
can  not  be  considered  by  the  jurj'  in  such  action,  in  determining 
whether  the  defendant  was  too  poor  to  pay  the  commutation  for  such 
labor.  J^' 

8.  Street.— Sideioalk.— A  public  street  is  a  public  highway,  and  a  side- 
walk is  a  part  of  the  street,  and  public  highways  oelong,  from  side 
to  side  and  from  end  to  end,  to  the  public.        State  v.  Berdetta,  185 

0.  Petition.— Description.— A  petition  to  locate  a  highway  must  describe 
the  highway  with  sufficient  certainty  to  enable  a  practical  surveyor 
to  run  it,  and,  therefore,  the  description  in  such  a  i>etition.  *'  thence 
north-west  fourteen  rods,  with  an  angle  of  about  ten  degrees."  is 
void.  SmUhY.  W€ldon,454 

10.  Uncertainty  in  Description.— The  description  of  a  highway  embraces 
its  beginning,  course  and  termination.  If  in  any  of  these  partico- 
lars  it  IS  so  uncertain  that  a  practical  surveyor  can  not  locate  it.  the 
entire  road  fails ;  and  any  pei*son  through  whose  land  the  roml  will 
pass  may  show  such  defect,  whether  it  occurs  in  that  part  of  the 
road  on  his  land  or  not.  ^^' 
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11.  Injunction. — When  Granted. — An  injunction  will  not  be  granted  unless 
the  plaintiff  shows  that  the  threatened  injury  would  be  irreparable^ 
or  would  produ(!e  great  injury  to  him,  and  that  he  is  equitably  enti> 
tied  thereto,  and  has  no  adequate  remedy  at  law.  lb, 

12.  Pleading. — Complaint. — In  an  action  to  enjoin  the  opening  of  a  high- 
way, a  transcript  of  the  proceedings  before  the  county  board  locating 
the  same,  filed  with  the  complaint,  constitutes  no  part  thereof.      Jb. 

HOUSEHOLDER. 

See  Exemption  Law. 

HUSBAND  AND  WIFE . 

See  Descents;  Fraudulent  Conveyance,  5  to  7;  Highway,  5;  Ju- 
dicial Sale;  Mechanic's  Lien,  6;  Will.  7;  Witness,  4. 

1.  Interest  of  Surviving  Wife  in  Real  Estate  of  Husband. — Under  the  stat- 
ute of  this  State,  a  surviving  wife,  who  has  not  conveyed  or  relin- 
quished her  interest  in  the  property' of  her  husband,  accepted  a  joint- 
ure, or  received  a  valid  antenuptial  settlement,  can  not  be  deprived 
of  her  rights  in  the  lands  of  her  deceased  husband,  unless,  at  the 
time  of  his  death,  she  was  living  apart  from  him  in  adultery. 

Wisemans.  Wiseman^  11 2 

2.  Marriage. — Nothing  but  death,  or  a  judicial  decree,  can  dissolve  the 
marriage  tie.  lb. 

3.  Partition. —  Widoio  Incompetent  Witness. — Under  the  act  of  March  11th, 
1867. 2  R.  S.  1876,  p.  132,  a  surviving  wife  is  not  a  competent  witness, 
in  her  ow^n  behalf,  in  an  action  for  the  partition  of  the  lands  of  her 
deceased  husband,  against  the  other  heirs  or  devisees,  as  to  matters 
which  occurred  prior  to  the  death  of  her  husband.     "  lb. 

4.  Injury  to  Wife. —  Witness. — Damages. — Under  section  1  of  the  act  of 
March  11th,  1867,  2  R.  S.  1876,  p.  132,  a  wife  is  a  competent  witness 
in  an  action  by  her  and  her  husband  to  recover  damages  for  a  personal 
injur>'  to  herself.  Farman  v.  Lauman^  568 

HYPOTHETICAL  CASE. 
See  Criminal  Law,   9. 

IDENTITY. 
See  Ditches  and  Drains,  4 ;  Slander,  2. 

IMPEACHMENT. 
See  Witness,  1,  5. 

INDEMNITY  BOND. 
See  Bond,  4. 

INDICTMENT. 
See  Cities  and  Towns,  8 ;  Criminal  Law,  6, 10  to  13 ;  Liquor  Law,  6. 

INFORMATION. 
See  Criminal  Law.  1,  2,  3;  Liquor  Law,  6. 

INJUNCTION. 

See  Cities  and  Towns,  8;  Former  Adjudication,  2;  Highway,  11, 

12;  Life-Estate,  1,  3;  Mortgage,  7. 

1.  Damages, — It  is  not  every  injury  which  will  support  an  action  for 
damages,  that  will  entitle  the  complainant  to  relief  hy  injunction. 

Owen  V.  Phillips,  284 

2.  Nuisance. — A  lawful  business  may  be  so  conducted  as  to  become  a 
nuisance,  but,  in  order  to  warrant  iuterfei'ence  by  injunction,  the  in- 
jury must  be  material  and  essential.  lb. 
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3.  FctfilU  Neee9$arif  to  Warrant, — ^In  an  action  by  an  adjoining  prop- 
erty owner,  to  enjoin  the  running  of  a  flouring  mill,  he  must  show 
that  the  acts  complained  of  cause  him  substantial  and  essential  in- 
jury, and  that  a  serious  wrong  is  done  him.  thereby.  There  must 
be  the  wrongful  invasion  of  a  legal  light,  and  the  damage  resnlting 
must  be  serious  and  substantial.  Minor  inconveniences  must  be  rem- 
edied by  action  for  damages,  and  not  by  injunction.  lb, 

'4.  Injury  to  Property ,—EnioyineiU  of,  — In  such  action  it  is  not  necessary 
for  the  plaintiff  to  prove  both  an  injury  to  the  property  itself  and  an 
Interference  with  its  enjoyment.  As  a  general  rule,  a  lawful  busi- 
ness will  not  be  enjoined  merely  because  it  diminishes  the  value  of 
adjacent  property.  lb, 

6.  Civil  Action. — Actions  for  injunctions  are  ordinary  civil  actions,  and 
Uie  rules  of  evidence  therein  are  not  different  fix>m  those  which  ob- 
tain in  civil  actions.  i&. 

6.  Facts  Necessary  to  Authorize  Injunction  Against  J^vate  Nuisance. — S^^ 
idence.^Instruction,  In  an  application  for  an  injunction  against 
maintaining  a  private  nuisance,  the  facts  relied  upon  ought  to  oe  so 
weighty,  so  materifd  and  so  serious  and  important  in  character  as  ta 
leave  no  doubt  that  they  create  an  actionable  nuisance.  Yet  the 
court  ought  not  to  use  any  expression  in  its  charge  to  the  Jury  in 
such  case  that  will  induce  the  belief  that  the  facts  constiUiting  the 
complainant^s  cause  of  action  must  be  proved  beyond  a  doubt.     lb, 

7.  Location  of  Nuisancp. ^Whether  a  thing  is  or  is  not  a  nuisance,  does 
not  depend  upon  the  notions  of  persons  living  in  the  particular  lo- 
cality ;  although  a  business,  in  some  localities,  will  be  considered  a 
nuisance,  whicn,  in  another,  would  not  be  so  considered.  lb, 

«.  Mills.— Manufactories.— Bights  of  Adjoining  Property  Oton^rs.— While 
courts  interfere,  by  injunction,  against  establishments  such  as  mills 
and  manufactories,  with  gi-eat  caution,  and  only  in  cases  where  the 
facts  are  weighty  and  important,  and  the  injury  complained  of  is  se- 
rious and  permanent  in  character,  yet,  wherever  a  mill  or  factory 
mav  be  located,  whatever  its  surroundings,  property  owners  of  the 
vicinity  have  a  right  to  require  that  it  shall  be  properly  managed, 
conducted  with  ordinary  care  and  a  proper  regard  for  the  rights  of 
others,  and  so  that  no  unnecessary  inconvenience  or  annoyance  shall 
be  caused  to  them.  /5. 

INJUNCTION  BOND. 
See  Pleading,  10. 

INJURY  TO  EMPLOYEE  BY  CO-EMPLOYEE. 
See  Negligence,  6;  Pleading,  16. 

INSOLVENCY. 
See  PromtSvSory  Note,  11. 

INSTRUCTIONS, 
^ee  Cities  and  Towns,  14;    Criminal  Law,  4.  6,  9;  Decedents' 
Estates,  6;  Fraudulent  Conveyance,  9;  Injunction,  6;  Pakt- 
NERSHiP,  3;  Practice,  12;  Supreme  Court,  21 :  Witness,  2. 

1.  JSqtdvalent  of  ^'Material  Allegations.'' -- An  instruction,  that  the 
plaintiff  was  entitled  to  recover,  ^*  unless  the  defendant  has  proved, 
♦  ♦  ♦  in  substance,  the  allegations  in  one  or  more  paragraphs  of 
his  answer,"  is  fairly  equivalent  to  saying  that,  to  constitute  a 
defence,  it  was  only  necessary  to  prove  the  material  allegations  in 
some  one  of  the  paragraphs  of  answer,  and  was,  therefore,  suffi- 
cient. Walker  v.  Heller,  46 

2.  Partial  Imtruction  Supplemented  by  Another.— Wh^ve  an  instnictioii 
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^ven  gtates  the  law  correctly  as  far  as  it  goes,  but  stops  short  of  the 
.  full  statement  of  the  law  applicable  to  toe  particular  question  in- 
volved, and  such  instruction  is  supplemented  by  another  covering 
the  point  omitted,  no  en*or  is  committed.  lb, 

3.  Practice. — Becord,— Supreme  Court, — ^Instructions  given  by  the  court 
of  its  own  motion  must  be  signed  by  the  judge  or  embodied  in  a  bill 
of  exceptions,  to  form  a  part  of  the  record  on  appeal  to  the  Supreme 
Court.  Dennerlinew.  0able,210 

4.  Evidence.  —  Presumption. — Where  an  instruction  asserts  a  correct 
proposition  of  law,  the  Supreme  Court,  in  the  abseiu\  of  the  evi- 
dence, will  presume  such  instruction  to  have  been  properJy  given.   lb, 

-5.  Practice,— Modified  Instruction,— Becord.— Bill  of  Exceptions, — Where 
the  words  modifying  an  instruction  are  excepted  to,  but  the  excep- 
tion is  neither  signed  nor  authenticated  bv  court  or  counsel,  the  mod- 
ification is  not  properly  made  a  part  of  the  record,  on  appeal  to  the 
Supreme  Court  without  a  bill  of  exceptions. 

Helms  V.  Wayne  Agricultural  Co,y  32'5 

6.  Practice. ^Bill  of  Exceptions. — Instructions  given  by  the  court,  of  its 
own  motion,  do  not  constitute  a  part  of  the  record,  unless  signed  by 
the  judge,  or  made  part  of  the  record  by  bill  of  exceptions. 

City  of  Lafayette  v.  Larson^  367 

7.  /S^ime.— Where  instructions  to  a  jury  are  not  numbered  or  divided  Into 
distinct  propositions,  an  exception  to  any  part  of  them  can  be  reserved 
by  excepting  to  all  collectively.  lb. 

^.  It  is  not  error  for  the  court  to  refuse  instructions  which  are  correct  as 
abstract  propositions  of  law,  but  irrelevant  to  the  case  made  by  the 
evidence ;  nor  is  it  error  to  refuse  instructions  where  the  court  has 
fully  covered  the  points  in  its  own  instructions. 

Sherman  v.  Hogland^  472 

^.  Practice.— Evidence.— Wher^  an  instruction  gave  the  law  correctly  in 
the  abstract,  a  judfi^ent  will  not  be  reversed  because  of  its  inappli- 
cability to  the  evidence,  unless  such  inapplicability  was  presumably 
injurious  to  the  party  complaining. ,  Stockton  y.  Stockton^  610 

INTEREST. 
See  JuDOMENT,  6;  Promissory  Note,  7. 

INTEKLOCUTOKY  ORDER. 
See  Receiver,  3. 

INTERROGATORIES. 
See  Practice,  5, 9, 11, 12;  Statute  of  Frauds,  8. 

JOINT  NOTE. 
See  Promissory  Note,  22. 

JUDGMENT. 

See  Arbitration  and  Award  ;  Bankruptcy  ;  Chattel  Mortgage,  3 ; 
Decedents'  Estates,  4, 7;  False  Imprisonment,  3;  Former  Ad- 
judication; Married  Woman,  1 ;  Partition,!;  Pleading,  15; 
Practice,  3;  Summons,  1,  4,  6;  Supreme  Court,  14, 15,  29. 

1.  Bevtval  of  Judgment,  —Foreclosure  of  Mortgage, — Limitation. — A  decree 
of  foreclosure  is  not  an  ordinary  judgment  within  the  meaning  of 
flection  627  of  the  code,  and  an  action  to  revive  such  judgment  or  de- 
cree will  lie  at  any  time  within  twentv  years  from  the  date  thereof. 

Evansville  Oas-Light  Co.  v.  State,  219 

"2.  Lien  of.— Statute  Construed. — Under  the  provisions  of  sections  528 
and  529,  2  R.  S.  1876,  p.  234,  the  transcript  of  a  judgment,  filed  in  a 
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county  other  than  that  where  rendered,  does  npt  create  a  lien  on 
real  estate  in  such  county  against  subsequent  purchasers  thereof  in 
good  faith,  without  notice,  unless  recorded  and  entered  in  the  jude- 
ment  docket  of  the  court  of  such  county.  Berry  v.  Beed^  23o 

8.  Foreclosure  of  Mortgage. — JXvisibilUy  of  PremUes. — Erroneous  Judg^ 
ment. —  Correction  of,  on  Motion  at  Subsequent  Term. — Appeal. — ^Where, 
in  a  suit  to  foreclose  a  mortgage,  the  court  rendered  judgment  show- 
ing that  there  were  instalments  of  the  mortgage  debt  yet  to  become 
due,  but  failed  to  find  whether  or  not  the  mortgaged  property  was 
susceptible  of  division,  the  court  could  correct  such  omission,  on 
motion,  at  a  subsequent  term.  But  the  court  could  not,  upon  such 
motion,  review  its  former  finding  and  judgment  as  to  any  question 
of  fact  decided.    Belief  from  such  error  coiud  only  be  had  by  appeaL 

Hannah  y.  DorreU^  465 

4.  New  Trial. — After  the  term  at  which  a  judgment  is  rendered,  a  new- 
trial  can  be  had  only  on  complaint,  and  for  causes  discovered  after 
the  term,  lb. 

6.  Action  on.— A  judgment  is  a  debt  of  record,  and  an  action  may  be 
maintained  thereon  for  the  recovery  of  such  debt,  although  the  judg- 
ment plaintiff  therein  could  enforce  its  collection  by  execution  issued 
out  of  the  court  in  which  it  was  rendered.        Palmer  v.  GloveTf  529 

6.  Same. — Costs. — Interest. — A  judgment  for  costs  is  a  judgment  for 
money, ^^  within  the  meaning  of  tne  act  of  March  10th,  1879,  concern- 
ing interest,  etc.,  Acts  1879,  p.  43,  and  bears  interest  from  the  date 
of  the  return  of  the  verdict  or  finding  of  the  court,  until  the  same 
shall  be  satisfied,  and  a  judgment  plaintiff  is  entitled  to  recover  for 
such  costs,  with  interest  thereon,  in  an  action  upon  his  judgment.    /&• 

7.  Same.— Entry  of  Costs  in  Order  Book,— It  is  not  necessary  that  Uie 
entry  of  a  judgment  on  the  order  book  should  specify  the  amount  of 
the  costs  recovered.  lb. 

8.  Same.^Fee  Book.— Becord.— Evidence. — ^The  fee  book  of  the  clerk  of 
the  circuit  court  is  a  public  record,  and  judgment  defendants  are 
bound  by  the  lawful  entries  of  such  clerk  against  them  therein, 
and  it  is  competent  evidence  of  the  amount  of  costs  due  the  judg- 
ment plain tid  iu  an  action  on  his  judgment.  /S. 

9.  Same.— Fee  BUI. — Fees  and  Salaries.— The  provisions  of  section  39  of 
the  fee  and  salary  act  of  March  12th,  1875,  in  relation  to  actions  on 
fee  bills,  1  R.  S.  1876,  p.  478,  are  not  applicable  to  a  suit  upon  a  judg- 
ment, and  for  the  costs  recovered  therein.  Query^  whether  the  fee 
and  salaiy  act  of  March  31st,  1879,  Acts  1879,  p.  130,  does  not  repeal 
section  39,  supra.  lb, 

10.  Same.  —  Collateral  Attack.— Parol  Evidence. — Taxation  of  Costs. — If 
the  costs,  or  any  of  the  items  thereof,  were  illegal  chai-ges  against  the 
judgment  defendant,  he  might  have  had  a  taxation  of  the  costs,  by  a 
motion  for  that  purpose,  in  the  original  cause,  but  could  not,  in* an 
action  on  the  judgment  therein,  impeach  the  judgment  for  costs  by 
parol  evidence.  /&• 

JUDGMENT  NON  OBSTANTE. 

See  Practice,  5. 

JUDICIAL  KNOWLEDGE. 

See  Circuit  Courts,  2 ;  Supreme  Court,  9. 

JUDICIAL  SALE. 

See  Decedents'  Estates,  1 ;  Promissory  Notes,  9. 

1.  Sale  of  Beal  Estate. — Inchoate  Interest  of  Wife. — ^By  the  act  of  March 
11th,  1875, 1  R.  S.  1876,  p.  654,  the  inchoate  interest  of  a  vdfe  in  the 
lands  of  her  husband  vests  absolutely  in  her  when  such  lands  are 
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,  ^  sold  and  conreyed  away  from  him  under  a  judicial  proceeding,  in 
tlie  same  manner  and  to  the  same  extent  as  such  interest  would  vest 
in  lier  upon  the  death  of  her  husband.     Ketchum  v.  ii'diicketatiz,  137 

2.  Same.  —  Bankniptcy, — Conveyance  to  Assignee.  — Inchoate  Interest  of  Wife 
in  Bankrupt's  Heal  Estate. — A  conveyance  by  a  register  in  baulcruptcv 
of  the  real  estate  of  an  adiudgcd  bunlcrnpt  to  his  assignee  is  a  judi- 
cial sale  witliin  tlie  meaning  of  said  act  of  1875,  and  vests  the  in- 
choate interest  of  the  banlcrupt's  wife  in  such  real  estate,  in  the  same 
manner  and  to  the  same  extent  as  upon  a  judicial  sale  made  in  pur- 
suance of  the  laws  of  tliis  State.  /6. 

3.  Same.  -  Sherijps  Certificate. — Fraudtdent  Assignment, — Conveyance. — 
Commissioner. — Where,  in  proceedings  in  bankruptcy,  an  assignment 
by  the  bankrupt  of  a  sheriff's  ceitilicate  of  purchase  of  real  estate,  after 
the  time  for  its  redemption  had  expired,  under  which  the  assignee 
thereof  liad  obtained  a  deed,  is  adjudged  fraudulent  and  set  aside,  and 
the  real  estate  included  therein  conveyed  to  the  assignee  of  tlie  bank- 
ijTipt  by  a  commissioner,  in  pursuance  of  an  order  of  court,  such  convey- 
ance is  a  judicial  sale  within  the  meaning  of  said  act  of  March  11th, 
1875,  and  placed  such  real  estate  in  the  hands  of  such  assignee,  in  the 
same  condition  with  reference  to  the  claim  of  tlie  wife  of  such  bank- 
rupt therein,  as  if  it  had  been  conveyed  to  such  asdgnee  by  the  lud^e 
or  register  in  bankruptcy  in  the  usual  way  after  the  adjudication  m 
bankniptcy.  lb. 

4^  Same. — Partition.^Estoppel.^ln  an  action  for  partition  of  such  real 
estate  aj;ainst  the  purchaser  thereof  at  the  banknipt  sale,  sucli  pur- 
chaser is  estopped  from  asserting  that  tlic  bankrupt  had  no  title  to 
the  real  estate  at  the  time  he  was  adjudged  a  bankrupt.       «         lb. 

5.  Conveyance  to  Assignee  of  Real  Estate  of  Banknipt. —  Wife'*s  Interest.  — 
The  conveyance  of  an  adjudged  bankrupt's  real  estate  by  the  register 
to  the  assignee  in  bankruptcy  is  a  ^'judicial  sale,^'  within  the  mean- 
ing of  the  act  of  March  11th,  1875, 1  R.  S.  1876,  p.  554,  and  the  in- 
ciioate  interest  of  the  wife  of  the  bankrupt  becomes  vested  as  soon  as 
such  conveyance  is  made.  McCracken  v.  Kuhn^  149 

6.  Same. — Partition  by  Wife.— Demand.— Vni^eY  such  act  the  wife  may 
maintain  an  action  for  partition  witliout  ilrst  making  a  demand  there- 
for of  the  purchaser  of  the  lands  at  a  judicial  sale.  lb. 

JURISDICTION. 

See  Cities  AND  ToMTNS,  4;  Circuit  Courts,  1,2;  Decedents' Estates, 

3;  Specific  Performance,  3;  Waiver;  Will,  4. 

1.  Collateral  Attack.— V^Xi^re  tlie  jurisdiction  of  an  inferior  court  de- 
pends upon  a  fact  which  such  court  is  required  to  ascertain  and  set- 
tle by  its  decision,  such  decision  is  conclusive  as  against  all  collateral 
attacks.  Porter  v.  Stout,  3 

2.  Highicay.—Petition.^Names  of  Owners  of  Land  Affected.— County  .Com- 
missioners.—The  sufficiency  of  a  petition  for  the  location  of  a  high- 
way, as  to  the  proper  designation  of  the  names  of  the  owners  or 
occupants  of  the  lands  to  be  affected  thereby,  is  a  jurisdictional  fact 
to  be  determined  by  the  board  of  commissiouei*s,  and  its  judgment 
thereon  can  not  be  collaterally  attacked.  lb, 

3.  Presumption.— Where  a  court  of  geneiTil  jurisdiction  exercises  juHs- 
diction,  it  will  be  presumed  that  it  lightfully  assumed  and  exercised 
such  authority,  unless  the  i-ecord  affli-mativcly  shows  want  of  juris- 
diction. Houk  V.  Parthold,  21 

4.  Record. — Supreme  Court. — Practice. — Where  a  court  has  juiisdiction  of 
the  subject-matter,  the  i*ecord,  on  appeal  to  the  Supi-enle  Court,  must 
not  only  affirmatively  show  the  error  complained  of  in  the  method 

Vol.  73.— 40 
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of  getting  the  particular  cause  In  court,  but  must  also  show  that  the 
irregularity  complained  of  was  brought  to  the  attention  of  the  trial 
court.  Jb. 

JUROK. 

See  Supreme  Court,  6. 

1.  Competency  of^  how  Determined, — DUcretion, — ^Although  a  juror,  who 
has  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused, 
is  incompetent,  yet  he  may  be  competent,  if  lie  can  ffive  an  unbiased 
hearing  and  verdict  accoixling  to  the  law  and  the  evidence  adduced; 
and  it  is  left  to  the  sound  discretion  of  the  trial  court  to  say  whether, 
for  such  cause,  the  juror  is  disqualified.  Elliott  v.  State^  10 

2.  A  juror *s  opinion  as  to  the  morality  of  a  particular  transaction  can 
not  l)e  considered  in  determining  his  competency  to  try  one  accused 
thereof.  /6. 

3.  Opinion  Concerning  Collateral  Question. — Supreme  Court. — How  far 
enquiry  shall  be  made  of  a  juror  concerning  his  opinion  of  the  mo- 
rality of  any  pursuit  or  business  of  the  accused,  and  for  what  opinions 
in  respect  thereto  he  shall  be  set  aside,  are  matters  in  the  discretion 
of  the  trial  court,  and  its  decision  will  not  be  overruled  by  the  Su- 
preme Court  unless  It  is  shown  that  tliei-e  has  been  an  abuse  of  that 
discretion.  lb. 

JURY. 

See  Criminal  Law,  11;  Damage,  6;  Highway.  7;  Liquor  Law,  1; 
Negligence,  7, 11;  Practice,  12, 15, 17;  Witness,  2, 3. 

JURY  TRIAL. 

See  Attorney,  5. 

LEGAL  DISABILITY. 

Fresumptton.—Wheii  disability  is  not  alleged  it  will  be  presumed  not  to 
exist.  Briscoe  v.  Johnson^  573 

LEGATEE. 

See  Will,  2,  3,  5. 

LIBEL. 

See  Slander. 

LICENSE. 

See  Liquor  Law,  1,  3,  4.  6;  Statute  op  Frauds,  5. 

LIEN. 

See  Chattel  Mortgage,  2;  Jlt)gment,  2;  Mechanics'  Liek;  Nbo- 
LTGENCE,  1;  Notice  of  Sale,  1;  Partition,  1;  Pleading,  3,  4; 
Vendors'  Lien. 

LIEN-HOLDERS. 

See  Partition,  5. 

LIFE-ESTATE. 

1.  Waste^  What  Constitutes. ^Injunction, — ^The  owner  in  fee  of  real  estate 
may  enjoin  a  tenant  for  life  from  cutting  and  removing  valuable 
growing  timber,  to  the  in-eparable  injur>'  of  the  fee  simple  estate. 

Robertson  v.  Meadors,  43 

2.  Life-Tenant^ s  Rights. — The  extent  of  a  life-tenanfs  rights,  in  the  use 
of  his  estate,  is  not  measured  by  his  necessities.  lb. 

3i.  Pleading. — Complaint. — Demurrer. — Injunction. — A  complaint,  by  the 
owner  of  the  fee  of  real  estate,  for  damnges  and  to  enjoin  the  com- 
mission of  waste  by  a  life-tenant,  which  alleges  the  cutting  and 
removal,  and  threats  to  cut  and  remove,  valuable  giowing  timber,  to 
the  in-eparable  injury  of  the  fee  simple  estate,  is  sufficient  on  de- 
muii'er.  76. 
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LIQUOR  LAW. 

^.  Licetise. —  Verdict, — Fine. —Discretion  of  Jury, — Supreme  Court, — ^The 
amount  of  a  fine  for  selling  liquor  without  license  is,  not  exceeding 
the  statutory  limit,  within  the  discretion  of  the  jury,  and  the  Supreme 
Court  will  not  disturb  a  verdict  on  account  of  its  amount. 

EllioUy,  State,  10 

2.  Competency  of  Juror, — Belief, — Prejudice,  —  Cases  Distinguished, — 
Whei*e,  on  empanelling  a  jury  to  try  a  person  indicted  for  violating 
the  liquor  law,  a  juror,  on  examination  as  to  his  competency,  states 
that  he  has  a  prejudice  against  the  sale  of  intoxicating  lienors,  and  be- 
lieves such  business,  though  legitimate,  immoral  and  improper,  but 
thinks  he  can  waive  his  prejudice  so  as  to  do  the  accused  justice, 
and  try  him  as  freely  as  he  would  a  person  for  the  violation  of  any 
other  law,  he  is  not  thereby  disqualified  to  sit  as  a  juror  on  such  trial. 
Reiser  v.  Lines^  57  Ind.  431,  and  SvsigaH  v.  The  State,  67  Ind.  287, 
distinguished.    Worden,  J.,  dissents.  lb. 

•3.  License,— Applicant, — Residence,— Statute  Construed, — Under  section  3 
of  the  act  to  regulate  the  sale  of  intoxicating  liquor,  1  R.  S.  1876,  p. 
869,  it  is  not  necessary  that  an  applicant  for  license  should  be  a  resi- 
dent of  the  ward,  town,  township  or  county  in  which  the  place  where 
the  liquor  is  to  be  sold  is  situated.  Murphy  v.  Board,  etc,,  483 

4.  Same,— Description  of  Premises.*— In  an  application  for  license  to  sell 
liquor,  under  section  3,  stipra,  a  description  so  reasonably  full  and 
certain,  of  the  premises  where  it  is  proposed  to  sell,  as  to  point  out 
the  exact  location  thereof,  is  sufiicient.  lb, 

6.  Same. — Parties, — Board  of  Commissioners, — In  such  cases,  the  board 
of  commissioners  is  not  a  proper  party,  on  appeal  to  the  circuit  court, 
but  where  tlie  board  voluntarily  appeared  in  that  court,  and  con- 
tested such  application,  it  will  not  be  heard  to  move  for  a  dismissal 
of  the  appeal,  in  the  Supreme  Court,  on  tliat  ground.  lb. 

<.  Sales  Without  License, — Quantity  Sold, — Statute  Construed, — Pleading, — 
Indictment.-  Information, — Case  Overruled. — Section  12  of  the  act  of 
March  17th,  1875,  to  license  the  sale  of  intoxicating  liquor,  1  R.  S. 
1876,  p.  869,  creates  two  distinct  offences  as  to  retailing  without  a 
license  i  selling  less  than  a  quart  at  a  time,  without  reference  to  the 
place  where  it  is  to  be  drank;  and  selling  in  any  quantity  to  be  drank 
or  suffered  to  be  drank  on  the  premises  where  sold.  And,  in  a  pros- 
ecution under  the  flret  branch  of  such  section,  the  indictment  or  affi- 
davit and  information  must  aver  that  the  quantity  sold  was  less  than 
a  qwart,  unless  it  is  averred  that  it  was  sold  to  be  drank  on  the  prem- 
ises, but  in  a  prosecution  under  the  second  branch  the  quantity  sold 
is  immatenal.  The  State  v.  Zvitler,  63  Ind.  441,  oveiTuled,  so  far  as 
it  is  in  confiict  with  this  decision.  State  v.  Corll,  oH^ 

LIS  PENDENS. 
See  Former  Adjudication. 

LIVERYMAN'S  LIEN.  ) 

See  Notice  of  Sale. 

LOST  INSTRUT^IENT. 
See  Ckiminal  Law,  12. 

MALICIOUS  PROSECUTION". 
S6e  False  Imprisonment,  4. 

MANUFACTORIES. 
See  Injunction,  8. 
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MARION  SUPERIOR  COURT. 

Assignvnent  of  Errors, — Practice, — Supreme  Court, — Unless  error  is  assi^ed 
on  the  actioii  of  the  Marion  Superior  Court  at  general  term,  no  ques- 
tion is  present<*d  to  the  Supreme  Court  on  appeal. 

Kirland  v.  Stumph^  514 
MARRIAGE. 

See  Bastardy,  1 ;  Husband  and  Wife,  2. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

1.  Contract  Before  Marriage. — Separate  Property,— Penonal  Judgment,-^ 
Statute  Coiwfru^d.— heetion  3, 1  R.  S.  1876,  p.  650,  provides  for  and 
uiiLhorizes  a  personal  judgment  against  a  manled  woman  upon 
her  contract  made  before  man-iage,  to  be  levied  of  her  property  only, 
theu  owned  or  thereafter  acquired  by  her.  Smith  v.  Beardj  1 59 

3.  Subnequent  Coverture,— Ileal  Estate  by  Virtue  of  Previous  Marriage. — 
Descent. — ^xecu^ion.— Where  i-eal  estate  has  descended  to  a  woman 
by  virtue  of  a  previous  man-iage,  and  such  woman  subsequently 
man'ies  again,  such  i-eal  estate  can  not,  under  section  18  of  the  law 
of  descents,  be  levied  upon  and  sold  on  execution  agsiinst  her  during 
her  subsequent  coverture.  lb, 

8.  Contracts—Specific  Performance.— Real  Estate.— Prior  to  the  act  of 
3Iarch  25th,  1879,  concerning  married  women,  Acts  1879,  p.  160,  a 
married  woman  could  not  bind  herself  in  any  way  by  an  executory 
contract  for  the  sale  of  real  estate,  and  a  specittc  performance  thereof 
can  not  be  enforced  against  her  heii-s.  Miller  v.  Albertson^  343 

MEASURE  OF  DAMAGES. 
See  Damages  ;  Negligence,  3. 

MECHANIC'S  LIEN. 

1.  Material-Man. — Pleading. — Ownership  of  Real  Estate. — In  an  action  to 
enforce  a  mechanic's  lien  for  materials  used  in  the  constniction  of  & 
building,  furnished  by  a  material  man  to  a  contractor,  and  not  to  the 
owner,  the  complaint  must  aver  that  the  defendant  w^as  tlie  owner  of, 

,  or  asserting  some  interest  in,  tlie  real  estate  against  wbic^  the  lien  is 
sought  to  be  enforced,  and  must  show  that  such  materials  were  fur- 
nished specially  for  such  building.  Lawton  v.  Case,  60 

2.  Same.— Notice.  Time  of  Filing. — Complaint. — A  oomplaint  by  a  mate- 
rifil-man,  to  enforce  such  lien,  must  show  that  the  notice  thereof  was 
Hied  witliin  sixty  days  from  the  time  the  materials  were  furnished. 
The  allegation,  that  such  notice  was  filed  within  sixty  days  after  the 
completion  of  the  building,  is  insutiicient.  lb, 

3.  Same. — Practice. — Personal  Liability. — Defects  in  Lien^  hoto  Reached.— 
Motion  to  Strike  Out.— Demurrer.— Where  there  is  a  personal  liability 
shown  against  the  defendant,  the  lieu  being  auxiliary  to  such  liability, 
the  validity  of  the  lien  may  be  tested  by  a  motion  to  strike  out  po 
much  of  the  complaint  as  refers  thereto;  but,  where  there  is  no  per- 
sonal liability  shown,  the  right  of  action  depending  solely  upon  the 
validity  of  the  lien,  the  sufficiency  of  the  compUtint  may  be  tested  by 
a  demurrer  thereto.  lb, 

4.  Same. — Personal  Judgment. — ^No  personal  iudgment  can  be  taken 
upon  the  foreclosure  of  a  mechanic's  lien,  where  the  owner  is  sued  by 
a  sub-contractor,  unless  he  has  properly  served  upon  such  owner  the 
notice  required  in  section  649,  2  R.  8. 1876,  p.  267.  lb. 

6.  Same.— Allegations  of  Complaint. — Sub-Contractor. — Notice. — A  com- 
plaint by  a  sub-conti*actor  to  enforce  a  mechanic's  lien,  and  seeking 
a  personal  judgment  against  the  owner  of  the  building,  for  a  debt 
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created  by  the  contractor,  must  show  ownership,  the  service  of  the 
notice  provided  for  in  section  649,  supra^  and  that,  when  served, 
the  owner  was  indebted  to  the  contractor.  lb, 

^.  Implied  lYuat.SuM  by  A.,  a  material  man,  against  B.  and  wife  and 
D.,  the  purchaser  of  the  property,  and  the  conu-actor,  to  foreclose  a 
mechanic*8  lien  for  materials  furnished  the  contractor  in  building  a 
house  on  the  real  esttite  of  B/s  wife.  Among  other  things,  it  was 
found  specially  that  a  loan  had  been  negotiated  by  B.  of  0.,  with 
which  to  build,  and  that  a  certain  portion  thereof  remained  in  O/s 
hands,  and  that  the  certiiicate  for  the  same  had  been  assigned  to  D., 
C.  retaining  the  amount  until  the  building  for  which  the  loan  was 
negotiated  was  completed  and  discharged  of  all  mechanic *s  liens 
thereon. 

Held,  tlnvt,  D.  not  having  agreed  to  hold  said  certificate  in  trust,  neither 
he  nor  his  assignor  is  liable  for  the  value  thereof,  and  that  no  trust 
was  created  by  implication  of  law  in  favor  of  A.  upon  the  money  in 
C.'s  hands.  Hadley  v.  HiU,  442 

MERGER. 

See  Chattel  Mortgage,  3 ;  Mortgage,  8. 

MILLS. 
See  Injunction,  3, 8. 

MINING  LEASE. 

Contract. — Construction  of. — Where,  in  a  lease  for  mining  coal,  the  lessees 
agi'eed  to  sinlt  a  shaft  upon  the  demised  land  and  to  mine  coal  with- 
in one  year  from  the  date  of  said  lease,  or,  in  default  thereof,  to  pav 
the  lessor  the  sum  of  one  hundred  dollai*s  per  month  until  such  shaft 
should  be  put  into  operation;  and  further,  that  they  would  mine 
sufficient  coal,  that  the  royalty  thereon,  at  twenty-flve  cents  per  ton, 
should  amount  to  the  sum  of  twelve  Imndred  dollars,  and  in  default 
thereof  they  agreed  to  pay  said  sum,  without  having  so  mined,  pay- 
able in  monthly  instalments ;  and  it  was  agreed  that  all  payments 
of  one  liundred  dollai-s  were  to  appl}'  on  the  payments  of  rent  or 
royalty. 

Held^  that  the  first  covenant  of  the  lease  bound  the  lessees  to  sinlc  a  shaft, 
and  to  mine  coal  within  one  year,  and,  if  they  made  default,  they  were 
bound  to  pay  the  lessor,  in  the  nature  of  a  penalty,  one  hundred 
dollars  i^er  month. 

JSeldj  also,  that,  under  the  second  covenant,  the  lessees  were  bound  to  pay 
one  hundred  dollars  per  mouth,  in  any  event,  after  they  liad  sunk  the 
shaft  and  were  mining  coal,  and  to  pay  a  royalty  of  twenty«five  cents 
per  ton,  but  that  if  the  royalty  should  amount,  in  the  aggregate,  to 
more  than  twelve  hundred  dollars,  the  minimum  of  one  hundred 
dollars  per  month  should  be  applied  in  payment  of  such  aggregate 
sum.  Watson  Coal,  etc,,  Co.  v.  Casteel,  ^96 

MINOR. 
See  Criminal  Law,  2,  5;  Guaranty,  3. 

MrriGATlON  OF  DAMAGES. 
See  False  Imprisonment,  C. 

MORTGAGE. 

^43ee  Chattel  Mortgage;  Judgment,!  to  3;  Partition,  1;  Real 
Estate,  Action  to  Recover;  Receiver,  2. 

1 .  Foreclosure, — Equities  of  Subsequent  Purchasers  of  Heal  Estate, — Where 
suit  is  brought  for  the  foreclosure  of  a  mortgage  on  real  estate  which, 
after  the  execution  and  record  of  such  mortgage,  or  with  notice  thereof, 
Jias  been  encumbered  or  conveyed  in  dlnerent  parcels,  at  d liferent 
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dates,  in  favor  of  or  to  different  persons,  and  the  junior  encumbrancers,, 
or  grantees,  are  defendants  to  sneh  suit  for  foreclosure,  the  different 
parcels  of  such  real  estate,  so  encumbered  or  conveyed  by  the  mort- 
gagor before  such  foreclosure,  will  be  ordei*ed  to  be  sold  in  such  par- 
cels for  the  payment  of  the  mortgaged  debt,  in  the  inverse  order  of 
such  junior  encumbrance  or  conveyance  thereof  by  the  mortgagors. 

Hahn  v.  BehrmaHf  120 

2.  Same, — ^But,  if,  at  the  time  of  the  foreclosure,  the  original  mortgagor 
owned  any  part  or  parcel  of  the  mortgaged  property,  free  from  any 
junior  incumbmnce  thereon,  such  part  or  parcel  must  be  ordered  to 
be  sold  first,  for  the  payment  of  the  mortgage  debt  and  costs,  before 
any  sale  can  be  made  of  any  other  part  or  parcel  oi  the  mortgaged 
premises.  lb. 

3.  Foreclosure, — Mortgage  Lien.—Merger.—Extingyishment.—A  decree  of 
foreclosure  merges  the  right  of  action,  but  not  the  lien  of  the  mort- 
gage. Evansville  Oaa-Light  Co.  v.  State,  219 

4.  Same,—  Order  of  Court,— Where  the  original  mortgagor  has  made  sev- 
eral conveyances  to  different  persons,  the  court  wBl,  upon  foreclo- 
sure«  decree  that  the  pai'cels  shall  be  sold  in  the  invei-se  order  of  the 
dates  of  the  conveyances ;  but  this  rule  applies  only  where  the  mort- 
gage is  a  lien  resting  alike  upon  the  whole  of  the  laud.  lb, 

5.  Foreclosure. — Attachment.— A  mortgage  m  ay  be  foreclosed  in  an  attach- 
ment proceeding,  and  a  party  purchasing  the  mortgaged  land,  under 
such  proceeding,  holds  it  discharged  of  ue  mortgage. 

Sharts  v.  Await,  304 

6.  Evidence.— Record, — In  an  action  to  foreclose  a  mortgage,  A.,  who 
was  made  a  party  defendant,  answered,  setting  up  a  pur^ase  of  the 
mortgaged  land,  under  ceilain  attachment  proceedings  against  the 
assignee,  in  which  the  maker  was  garnished ;  and,  on  the  trial,  the 
record  of  said  attachment  and  garnishment  proceedings  was  offered 
in  evidence. 

Eeld^  that  the  evidence  was  competent.  lb, 

7.  Sale  of  Mortgaged  Premises  Under  Execution.— Redemption^  Effect  of,— 
Lien.- Foreclosure.— Parties.— Injunction.— A.  executed  a  mortgage 
on  real  estate  to  B.,  which  was  duly  recorded.  Subsequently  a  judg- 
ment was  rendered  against  A.,  on  which  an  execution  was  issuea, 
and  such  real  estate  sold  thereunder,  and  after  the  year  for  redemp- 
tion had  expired,  a  sheriff's  deed  thei-efor  was  executed  to  C,  the  as- 
signee of  the  certificate  of  sale.  Aftenvard  B.  foreclosed  his  mort>- 
gage,  C.  being  made  a  party  to  the  action,  and  under  the  decree  the 
real  estate  was  sold,  B.  becoming  the  purchaser  for  a  nominal  sum. 
Before  the  year  for  redemption  expired,  C.  redeemed  said  i-eal  estate 
by  paying  into  the  clerk's  office  tlie  amount,  with  interest,  for  which 
it  wjis  sold.  Shortly  thei-eafter  B.  sued  out  another  oixlerof  sale  on 
his  judgment.    Suit  by  C.  to  enjoin  a  sale  thereunder. 

Held,  that  such  suit  would  not  lie. 

Heldt  also,  that,  under  the  sheriff's  deed,  C.  acquired  only  the  title  and 
interest  which  A.  had  in  the  real  estate  at  the  time  of  the  rendition 
of  the  judgment,  and  therefore  subject  to  the  lien  of  B.'s  mortgage. 

Held,  also,  that  the  redemption  by  C.  from  the  sale  to  B.  did  not  free 
such  real  estate  from  the  lien  of  B.'s  mortgage  for  the  unpaid  balance 
of  the  mortgage  debt.  - 

Held^  also,  that  C.  was  a  proper  party  to  the  suit  for  foreclosure. 

Held,  also,  that  in  such  a  case  the  mortgaged  property  remains  a  security^ 
for  the  unpaid  balance  of  the  mortgage  debt,  the  collection  of  which- 
the  creditor  may  enforce  by  causing  a  resale  by  the  sheriff  of  the 
mortgaged  .premises  under  an  alias  order  o^  sale  on  his  judgment  of 
foreclosui-e,  as  often  as  thei-e  is  a  redemption  from  the  sale  thereof, 
and  until  the  mortgage  debt  has  been  satisfied.  Smith  v.  Moore,  38^ 
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8.  Heirs  of  Deceased  Mortgagor. — Real  Estate. — A  mortgage  on  real  estate, 
made  by  a  decedent  in  his  lifetime,  his  wife  not  joiiihig,  fs  good  as 
against  his  heh*s  otlier  than  the  widow,  and  i:;  good  as  against  her. 
If  given  for  purchase-money.  Walters  v.  Walters^  425 

9.  Taldfig  of  New  Mortgage  for  Old, — Lien, — The  taking  of  a  new  note 
and  mortgage,  by  the  mortgiigee,  for  the  same  debt,  upon  the  same 
lands,  will  not  discharge  the  lien  of  the  first  mortgage,  but  the  lien 
thereof  will  be  continued  in  the  new  mortgage.  But,  if  the  new  note 
and  mortgage  were  taV^en  as  a  payment  and  satisfac^tion  of  the  Ai'st^ 
or  if  they  were  given  in  settlement  of  mutual  running  accounts,  of 
which  the  first  mortgage  debt  was  only  a  part,  the  rule  would  be 
otherwise.  lb, 

10.  Consideration. — Parol  Evidence, — ^The  consideration  of  a  mortgage  may 
be  shown  by  pai'ol  evidence.  ib. 

MUNICIPAL  CORPORATION. 
See  Cities  and  Towns. 

NAMES. 

See  Ditches  and  Drains,  4. 

Parties.^Demurrer. — Supreme  Court. —Where,  in  a  complaint,  the  sur- 
name only  of  a  party  is  g^ven,  such  defect  can  not  be  reached  by 
demurrer  for  want  of  facts;  nor  can  objectioa  for  such  defect  be 
raised,  for  the  tii*st  time,  in  the  Supreme  Court  by  an  assignment  as 
error  of  the  want  of  sufficient  facts  to  constitute  a  cause  of  action. 

Hahn  v.  Behrman.  120 
NEGLIGENCE. 

See  Cities  AND  Towns,  14;  Dam  ages,  1  to  3 ;  Pleading,  16, 17;  Prom- 
issory Note,  20. 

1.  Attorney, —Notary, — Chattel  Mortgage,^Damages, -^Contract,— Plead- 
fjifir.-- Where  an  attorney  who  is  a  notary  undertal^es  and  agrees,  for 
a  consideration,  to  draw  a  chattel  mortgage  and  to  make  certificate 
of  the  aclcnowled^ment  of  its  execution,  and  also  agrees  to  deliver 
such  mortgage,  without  additional  compensation,  to  the  recorder  of 
the  county  for  record,  within  ten  days  from  its  execution,  and  cause 
the  same  to  be  recorded,  for  failure  to  perform  the  latter  undertak- 
ing, wliereby  the  lien  of  said  mortgage  is  lost,  he  is  liable  for  the 
damages  sustained  by  i-eason  thereof ;  and,  in  an  action  for  such  fail- 
ure, the  averment  and  proof  of  the  former  undertaking  are  pertinent. 

Stott  V.  Harrison.,  1 7 

2.  Same. —Failure  to  Affix  Notarial  Seal.— The  failure  of  such  notary  to 
affix  his  seal  to  such  acknowledgment,  it  being  his  duty  and  within 
his  power  to  do  so  under  his  employment,  is  no  defence  to  such  ac- 
tion, lb, 

3.  Same,— Measure  of  Damages.-Price  of  Property  Sold  on  Execution  not 
Conclusive  on  Stranger  as  to  Value.-  In  such  action,  the  amount  for 
whicli  such  mortgaged  property  was  sold  on  execution  is  not  conclu- 
sive as  to  its  value  against  the  plaintiff,  who  was  a  stranger  to  such 
writ.  76. 

4.  Eailroad.—Bate  of  Speed  of  Trains,— \n  an  action  by  the  administra- 
tor of  a  decedent  against  a  railroad  company  for  causing  his  death  at  a 
railroad  crossing,  by  negligently  running  a  train  of  cars  over  such 
crossing,  the  rate  of  speed  of  such  train,  in  connection  with  other 
circnm«4tAnc*es,  may  be  considered  in  determining  the  question  of 
negligence;  but  the  rate  of  speed  at  which  a  train  can  be  run  with 
safety  to  the  passengers  can  not.  in  itself,  be  deemed  carelessness  as 
against  one  who  is  injured  thereby  at  such  a  crossing. 

Terre  Haute^  etc.^  R.  R.  Co.  v.  Clark^  168 
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.6.  Contributory  Negligence,^ Damages,— Where ^  in  such  action,  it  is  Khown 
that  the  deceased,  possessed  of  all  his  faculties,  and  knowing  the  ex- 
istence and  location  of  the  ri^ilroad,  and  pi-esuniably  familiar  with 
the  time  of  the  trains  running  thereon,  approached  the  railroad 
crossing  in  a  covered  wagon,  with  no  opening  except  in  front,  with- 
out stopping  still  at  any  point  to  look  or  listen  for  an  approaciiing 
train,  and  for  a  distance  of  more  than  forty  yards  from  such  crossing, 
drove  his  team  in  a  tix>t,  without  stopping  or  looking,  until  he  reached 
the  crottsing  whei-e  he  was  run  over  and  killed,  such  conduct  is  con- 
tributory negligence  on  the  part  of  the  deceased^  and  is  sufficient  to  bar 
an  action  by  his  administrator  to  recover  damages  for  his  death.   lb, 

6.  When  Railroad  Company  Liable  for  Injury  to  Employee  by  Negligence 
of  Co-Employee. — While  a  railroad  company  is  not  responsible  to  one 
employee  for  an  injury  resulting  from  the  mere  negligence  or  incom- 
petence of  a  co-employee,  engaged  in  the  same  geuei'al  undertaking, 
it  is  liable,  In  snch  case,  where  the  company  has  been  guilty  of  neg- 
ligence in  the  employment  of,  or,  after  notice,  continuing  in  employ- 
ment, the  negligent  or  incompetent  employee,  thereby  conducing  to 
the  Injuiy.  0,  A  M,  U,  W,  Co.  v.  Collam,261 

7.  Same. — Question  of  Law  and  Fact. — Grenerally,  where  the  facts  of  a 
case  are  undisputed,  the  effect  of  them  is  for  the  jud^ent  of  the 
court,  and  not  for  the  decision  of  the  juiy,  and  this  is  true  in  that 
class  of  cases  where  the  existence  of  such  facts  comes  in  question^ 
rather  than  where  deductions  or  inferences  are  to  be  made  from  them ; 
but  if.  from  the  facts  pi-oven,  different  minds  ma^  draw  different  con- 
clusions, the  case  may  be  properly  left  with  the  jury.  lb, 

8.  Same,— Negligence  of  Engineer. — ^Whei-e  the  engineer  of  a  locomotive 
places  it  in  the  hands  of  a  fireman  incompetent  to  manage  it,  con- 
ti-ary  to  the  rules  of  the  railroad  company  in  whose  employ  he  is,  he 
is  guilty  of  negligence.  Jb» 

9.  Same. — A  railroad  company  is  guilty  of  negligence  in  permitting  its 
order,  forbidding  firemen  to  handle  its  engiaes,  to  be  violated  by  its 
engineers,  and  retaining  them  in  its  employ,  after  notice  of  their 
practice  of  abandoning  tiieir  engines  to  the  firemen,  which  practice 
led  to  the  placing  of  an  en^ne  in  the  hands  of  a  careless  and  incom- 
petent fireman,  whereby  injury  to  a  co-employee  occurred.  lb. 

10.  Same. — Notice  to  Agent. — Notice  to  Principal.— Notice  to  the  master 
mechanic  of  such  company,  whose  duty  it  was  to  employ  and  dis- 
charge engineers  and  firemen,  of  their  practice  in  violating  its  orders, 
is  notice  to  the  company.  Ib» 

11.  Same. — Damages, — Province  of  Jury,— Jt  is  the  judgment  of  the  jury, 
and  not  the  judgment  of  the  court,  which  is  to  assess  the  damages  in 
actions  for  personal  loss  and  injuries,  and.  unless  the  damages  are  snch 
as  to  induce  the  belief  that  the  juiy  must  have  acted  from  prejudice, 
partiality  or  corruption,  their  verdict  ought  not  to  be  disturbed.    lb, 

NEW  TRIAL. 

See  Judgment,  4;  Partition,  4;  Prapttce,  1, 10;  Slander,  3;  Su- 
preme Court,  11,  28,  30;  Ventre  De  Novo. 

1.  Newly-Discovered  Evidence.— Diligence.— Where  a  new  trial  is  asked 
on  account  of  newly-discovered  evidence,  due  diligence  mnst  be 
shown  to  have  been  used  before  the  trial,  and  the  general  statement 
in  the  affidavit,  that  such  diligence  was  used,  is  not  sufficient  to  over- 
come the  manifest  presumptions  against  its  use,  arising  from  all  the 
facta  in  the  case.  Toney  v.  Toney^  34 

3.  Evidence.— Practice. — A  cause  for  a  new  trial  on  account  ol  the  ad- 
mission of  alleged  improper  testimony  will  not  be  considered  by  the 
Supreme  Court,  unless  such  testimony  appears  in  the  record. 

City  of  HunUngton  v.  MendenhaUj  460 
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3.  Harmless  Error,— A  harmless  error  in  admittiDg  evidence  will  not 
warrant  the  granting  of  a  new  trial.  Ih. 

4.  After  the  term  at  which  a  judgment  is  rendered  a  new  trial  can  be 
had  only  on  complaint,  and  for  causes  discovered  after  the  trial. 

Hannah  v.  Dort^ell,  465 

■6.  Newly-Discovered  Evidence, — Diligence^ — To  obtain  a  new  trial  on 
account  of  newly-discovered  evidence,  due  diligence  must  be  shown 
in  endeavoring  to  obtain  proof,  on  the  first  trial,  of  the  facts  sought 
to  be  established.  Arms  v.  Beitman,  85 

NOTARY  PUBLIC. 

See  Negligence,  1,  2. 

NOTICE. 

See  Agent;  Cities  and  Towns,  12, 13, 14;  Criminal  Law,  7;  Fraud- 
ulent Conveyance,  2,  8;  Highway,  2,  3,  5;  Mechanic's  Lien, 
2,  5;  Negligence,  10;  Notice  of  Sale;  Principal  and  Surety, 
3;  Promissory  Note,  8;  Beceiyer,  1;  Supreme  Court,  27. 

NOTICE  OF  SALE. 

See  Pleading,  4. 

1.  Liveryman^s  Lien,— Requisites  of  Notice  of  Sale  CTncigr.— Notice  of  the 
time  and  place  of  the  sale  of  property  by  a  llveiynian,  to  satisfy  his 
lien  thereon,  if  the  value  thereof  is  ten  dollars  or  more,  Is  sufficient  if 
given  by  publishing  the  same  three  weelts  successively  in  a  newspaper 
in  the  county.  JShappendocki  y.  Spencer^  128 

3.     iSamc.— Notice  that  a  sale  will  be  made  "on  the day  of ,  1877," 

is  not  a  notice  of  the  time  and  place  of  sale.  ih. 

NUISANCE. 

See  Cities  and  Towns,  5  to  8;  Criminal  Law,  1 ;  Injunction. 

1.  Obstructing  Highway,— Vf'hdit  at  common  law  was  a  public  nuisance 
is  such  under  the  statute,  and  the  permanent  obstruction  of  a  public 
highway  is  per  se  a  public  nuisance.  State  v.  Berdetta^  1 85 

2-     Same,-  ^Vhere  the  unlawful  act  of  obstructing  a  public  highway  in- 

J'nres  others  than  those  owning  real  estate  upon  the  street,  such  act 
3  of  itself  a  public  nuisance.  lb, 

3.  Same, — Encroachment  on  Public  Street^  Nuisance. — A  permanent  stmct-- 
iire,  materially  encroaching  upon  a  public  street,  in  a  thicltly  inhab- 
ited part  of  a  large  city,  is  a  nuisance  per  se,  lb, 

4.  Location, — Private  Nuisance, — Whether  a  thing  is  or  is  not  a  nuisance 
does  not  depend  upon  the  notions  of  pei-sons  living  in  tiie  particular 
locality;  although  a  business,  in  some  localities,  will  be  considered  a 
nuisance,  which,  in  another,  would  not  be  so  considered. 

Oicen  v.  Phillips,  284 

1>.  Same, — A  lawful  business  may  be  so  conducted  as  to  become  a  nui- 
sance. •  lb, 

NUNC  PBO  TUNC  ENTRY. 

See  Summons,  4. 

OFFICE  AND  OFFICERS. 
See  Bond,  3;  Circuit  Court.  2 ;  Col'nty  Comiiissionebs. 

OFFICIAL  BOND. 
See  Bond. 

OPINION. 
See  Juror. 
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ORDINANCE. 
See  Cities  and  Tovtns,  2  to  4. 

OUTSTANDING  TITLE. 
See  Fraudulent  Ck)NyETANCE,  9. 

PARTIES. 

See  Liquor  Law,  5;  Mortgage,  7;  Names;  Partition,  5;  Proxis* 

SORY  Note,  18. 

PARTITION. 

See  Husband  and  Wife,  3;  Judicial  Sale,  4,  6;  Proceeding  Sup- 
plementary TO  Execution,  2;  will,  6. 

1 .  Sate  of  Properly  Free  from  Mortgage  and  Judgment  Liens. — TYansfer  of 
Liens  to  Proceeds  of  Sale.— In  a  suit  for  partidon  of  real  estate,  the 
court  ordered  the  property  to  be  sold,  and  the  proceeds  of  such  sale, 
after  payment  of  costs,  be  paid  into  court,  subject  to  the  further  order 
of  the  court  and  the  rights  of  the  mortgage  and  judgment  creditors 
in  and  to  the  same. 

Heldy  that  such  order  must  be  construed  to  mean  that  the  commlssiener 
should  sell  the  land  free  from  the  moitgage  and  judgment  liens,  and 
that  such  liens  should  be  transferred  to  and  satisfied  from  the  proceeds 
of  such  sale  as  the  comt  might  thereafter  direct.   Fouty  v.  Morrison^SSS 

2.  Sale  of  Real  Estate. — Disposition  of  Proceeds,— Where  real  estate,  in  a 
proceeding  for  partition,  is  sold,  the  court  should  order  the  proceeds 

.  to  be  divided  amongthe  parties,  according  to  their  respective  interests. 

Chisham  v.  Way,  362 

3.  Erroneous  Order. — How  Cured. — Trttstee. — Widow. — ^A.  died  seized  of 
certain  real  estate,  leaving  a  widow,  by  whom  he  had  no  children, 
and  two  children  bv  a  former  wife,  and  such  real  estate,  in  a  pro- 
ceeding for  a  partition,  was  sold. 

Held,  thtit  where  the  court  appointed  a  trustee  to  take  charse  of  one^ 
third  of  the  proceeds  of  said  sale  for  the  benefit  of  the  widow,  and 
afterward  erroneously  ordered  said  fund  to  be  paid  to  her,  but  the 
recoi>d  is  not  in  a  condition  to  enforce  such  order,  equity  will  retain 
the  fund  in  the  hands  of  the  trustee,  to  be  rightfully  divided  on  the 
application  of  any  party  In  interest.  lb. 

4.  Objections  to  Report  of  Commissioners, — JVeto  Trial.—Assignmeni  of 
Error, — Practice,— Supreme  Court, — Rulings  on  objections  flled  to  the 
confirmation  of  the  report  of  commissioners  appointed  to  partitioa 
real  estate  can  not  be  prftsented  to  the  Supreme  Court  by  an  ass&ign- 
nient  of  error  on  the  overruling  of  a  motion  for  a  new  trial,  but  must 
be  presented  by  an  assignment  of  error  directly  on  the  rulings  of  the 
court  on  such  objections,  on  exceptions  saved  to  such  rulings,  by  a 
bill  of  exceptions.    Elliott,  J.,  dissents.     Clark  v.  Stephenson,  489 

5.  S'lmfi, — Parties, — Lien-Holders. — I^ien-holders  on  real  estate  are  proper 
parties  in  a  suit  for  paitition  thereof.  Ib^ 

PARTXERSHTP. 

1.  Rf'ceiver.— PropeHy, ^Execution.— \YYieii  a  member  of  a  partnership 
dies,  and  a  receiver  is  appointed  who  talces  possession  of  the  part- 
nership property,  no  creditor  has  a  right  to  have  such  property  seized 
and  sold  on  execution  for  his  own  benefit.        Knode  v.  Baldridge,  54 

2.  Partner^ s  Interest, — A  thii-d  person  can  not.  by  buying  the  interest  of 
one  i)artner,  become  a  member  of  the  firm,  unless  all  the  partners 
consent.  Love  v.  Payne^  80 

3.  Sxine,—The  admission  of  a  partner  into  a  firm  is  not  within  the  line 
of  the  partnership  business.  /6. 
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4.  Potoer  of  Member  to  bind  Firm.-^ Contract. — Sale  of  Partner'^s  Inter* 
est.—Bat^fication, — Instruction* — B.,  a  member  of  a  partnership  and 
its  business  mana^r,  contracted  with  A.,  that,  if  he  would  buy  a  re- 
tiring partner *s  interest,  and  pay  the  balance  due  upon  such  partner ^s 
share  of  the  capital  stock,  he  should  receive  a  certain  interest  in  the 
pailnei-ship  property,  free  from  all  liens.  Afterward,  all  the  partner- 
ship property  was  sold  upon  a  prior  mortgage.  Suit  by  A.  against 
the  firm  for  breach  of  the  contract. 

ffeld^  that  B.  had  no  authority  to  make  such  contract. 

Meld,  also,  that,  unless  the  partners  had  knowledge  thereof,  they  were 
not  bound. 

JSeld,  also,  that  the  mere  coming  of  A.  into  the  fii*m,  and  the  payment  of 
money  into  the  capital  stock,  are  not,  of  themselves,  sufficient  to 
charge  the  firm  with  knowledge  of  such  contract. 

Held,  also,  that  it  was  error  to  instruct  the  jury  that  the  firm  would  be^ 
bound  by  accepting  the  benefits  of  the  contract. 

Heldy  also,  that,  by  receiving  A.,  and  taking  his  money,  into  the  firm, 
they  did  not  ratify  that  stipulation  of  tne  contract,  of  which  they 
were  is^norant,  guaranteeing  a  perfect  title,  it  not  beine  incident  to, 
or  implied  in,  the  admission  of  A.  as  a  member  of  the  &m,  lb. 

PAYMENT. 

See  Bankruptcy  ;  Promissory  Note,  6. 

Application  by  Creditor.— A  creditor  has  the  right  to  applv  a  payment  to 
either  a  note  or  book  account  held  by  him  against  a  debtor  in  the  ab- 
sence of  any  application  by  such  debtor.    Brovsnlee  v.  Ooldthait,  481 

PENALTY. 

See  Cities  and  Towns,  2  to  4 ;  Contract,  1 ;  Decedents'  Estates,  7; 

Mining  Lease;  Replevin,  3. 

PERSONAL  JUDGMENT. 
See  Married  Woman,  1 ;  Mechanic's  Lien,  4,  5. 

PLEADING. 

See  Bastardy,  2;  Bond,  3;  Cities  and  Towns,  2,  10;  Contract,  1; 
Criminal  Law,  1,  2, 12;  Damages,  2;  Decedents'  Estates.  4, 6; 
False  Imprisonment,  2 ;  Fraudulent  Conveyance,  2  to 4 ;  Guarp 
ANTY,  3 ;  Highway,  12 ;  Life-Estate,  3 ;  Liquor  Law,  6 ;  Me- 
chanic's Lien,  1, 2, 3, 5 ;  Names  ;  Negligence,  1 ;  Practice,  4, 6; 
Promissory  Note,  3, 11, 18;  Railroad,  9;  Real  Estate,  Action 
to  Recover;  Receiver,  2;  Supreme  Court,  16;  Will,  4. 

1.  Practice. — Beply, — Waiver. — Going  to  trial  without  a  reply  is  a  waiver 
thereof;  and,  upon  the  trial,  the  matter  of  the  answer  is  deemed  con- 
troverted, as  upon  denial.  Carriger  v.  SickSy  76 

2.  Complaint.—Belief. — The  relief  to  which  a  plaintiff  is  entitled  must 
be  limited  to  the  case  made  by  his  complaint. 

Sohn  V.  Marion,  etc..  Gravel  R.  Co.,  77 

3.  Practice.— Replevin, — Lien. — Where,  in  an  action  for  the  recover^'  of 

personal  property,  the  answer  averred  that  '-on  said  —  day  of , 

1876,^^  the  defendant  acquired  a  lien  thereon,  an  objection  that  such 
answer  fails  to  show  when  the  lien  accrued  can  not  be  reached  by  a 
demurrer  for  want  of  facts,  but  by  a  motion  to  malce  more  specific. 

8happendocia  v.  Spencer^  128 

4.  Same. — NoUce  of  Sale. — In  such  case,  neither  the  notice  of  the  time 
and  place  of  the  sale  of  the  property,  under  such  lien,  nor  a  copy 
thereof,  is  a  necessary  part  of  the  answer;  lb. 

6.  Same. —-Invalid  Sale. — Where,  In  such  action,  the  answer  shows  that 
the  defendant  lias  a  valid  lien  under  the  statute  on  the  property  8old« 
it  is  sufficient  without  regai-d  to  the  validity  of  the  sale.  lb.. 
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6.  Bcplevin  Bond, — Complaint. — Principal  and  Suretij. — In  a  complaint 
on  a  replevin  bond  for, a  breach  thereof  in  failing  to  return  the  prop- 
erty after  a  judgment  therefor,  it  is  not  necessary  to  aver  who  were 
sureties  and  who  principals  in  the  bond,  or  to  file  copies  of  the  writ 
of  replevin  and  the  return  of  the  officer  thereon,  with  such  com- 
plaint. Shappendocia  v.  Spencer ,  133 

i.  Description  of  Personalty, — In  an  action  for  the  recovery  of  personal 
property,  the  complaint  must  describe  the  property  claimed,  and  a 
description  thereof  in  one  paragraph  can  not  be  supplied  by  refer- 
ence to  another  paragraph.  Entsminger  v.  Jackson^  144 

8.  Same, — Each  Paragraph  Must  be  Complete. — Each  paragraph  of  a 
pleading  must  be  complete  within  itself,  and  can  not  be  aided  or 
supplied  by  reference  to  the  allegations  of  another  paragi-aph.      Jb. 

M,  Same. — Complaint. — Demurrer, — Action  to  Becover  PersonaWj. — A  com- 
plaint in  such  action,  alleging  merely  that  the  plaintiff  is  the  owner 
of  certain  personal  property,  and  not  that  he  is  entitled  to  the  i)os- 
session  tiiei*eof,  and  containing  no  allegation  that  such  property  has 
been  either  wi-ongfully  taken  or  unlawfully  detained,  is  insuillcient  on 
demun*er.  Ih. 

10.  Injunction  Bond. — Becord. — Variance.— Exhibits. — In  an  action  upon 
an  iniunctiod  bond,  it  is  necessaiy  to  file  such  bond,  or  a  co])y  tbcrcy 
of,  with  the  complaint  as  an  exhibit;  but  a  copy  of  the  i<ecord  of  the 
injunction  suit  ought  not  to  be  Hied  therewith,  and,  if  so  filed,  any 
variance  between  the  complaint  and  such  copy  is  immaterial. 

Cress  v.  Jlook,!  77 

11.  Same.— Proof  of  Averments  of  Complaint.— Where ^  in  such  action,  the 
-    plaintiff,  who  was  a  clerk  in  a  drug  store,  alleged  in  his  complaint 

that  the  defendants  had  obtained  an  order  restraining  him  *'(rom 
pursuing  his  said  employment,'"  such  allegation  is  supported  by  proof 
of  an  omer  restraining  him  from  selling,  removing,  or  otherwise  dis- 
posing of  or  encumbering,  etc.,  such  stock  of  drugs.  /&• 

12.  Promissory  Note. — Endorsement.-ln  an  action  by  the  endorsee  of  a 
promissorv  note  against  the  maker,  it  is  not  necessary  to  set  out  in 
the  complaint  a  copy  of  the  endorsement,  although  proof  of  tlie 
endoi-sement  under  which  he  claims  title  is  necepsrry  to  a  recovery. 

Morgan  v.  Smith  Am.  Organ  Co.^  1 79 

13.  Answer.— Contract.— A  contract  can  not  he  confessed  and  a^'oided, 
and  also  denied,  in  the  same  paragraph  of  answer. 

Woollen  V.  WhUacre,  198 

14.  Damages^  Direct  and  Consequential. — False  Bepresentation.-  Frtnid.^ 
Practice.— Demurrer.— In  an  action  for  damages,  the  complaint  alle|;ed 
that  the  plaintiff  was  engaged  in  a  business  which  required  him  to 
own  and  use  horses  and  mules,  and  at  a  certain  time  he  was  tlie  owner 
of  sevwal  horses  and  mides,  of  a  specified  value ;  that  at  that  time 
the  defendant,  for  the  purpose  of  inducing  the  plaintiff  to  purchase 
a  horse  from  him,  falsely  and  fraudulently  represented  that  such 
horse  was  sound,  except  a  slight  distemper;  that  the  plaindff.be- 
lieving  said  false  representation  to  be  true,  purchased  such  hor«» 
which  at  the  time  had  a  contagious  and  deadly  disea.se.  of  which 
plaintiff  was  ignorant;  that  said  horse  communicate*!  the  dis»ea.<cto 
the  plaintiff's  horses  and  mules,  from  which  they  ultimately  died. 
Prayer  for  valu<»  of  horses  and  mules^  and  damages.  ^^ 

Held^  that  the  complaint  was  sufficient  on  demurrer,  and  stated  a  gooa 
cause  of  action,  both  for  direct  and  consequential  damages. 

Meld,  also,  that  an  objection  that  the  allegations  of  the  complaint J^g 
too  indefinite  must  be  made  by  motion  to  make««pecific,  anu  coi"« 
not  be  reached  by  demurrer.  Knox  v.  Hw«Ci  *•'•' 
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15.  Judgment. — Written  Instrument. — A  judgment,  or  a  transcript  thereof, 
is  not  a  written  instrument  which  must  b^  filed  with  a  pleading  set- 
ting up  such  judgment,  and  if  filed  therewith  forms  no  part,  and  can 
not  be  considered  in  determining  tlie  sufficiency,  of  such  ))leading. 

Berry  v.  lieedj  ^3S 

16.  Negligence. — Railroad, — Injury  to  Employee. — Evidence. — A  complaint 

Xinst  a  railroad  company  for  damages  to  tlie  person  of  an  em- 
yee,  charging  the  negligence  by  which  the  plaintiff  was  injured 
directly  upon  the  defendant,  and  not  merely  upon  its  employees,  is 
sufficient  on  demurrer;  and  proof  may  be  given  thereunder  of  any 
acts  or  circumstances  of  negligence,  on  tlie  part  of  such  defendant, 
in  the  running  of  the  locomotive  causing  the  injury. 

0/ao,  cto.,  li.  W,  Co.  V.  Collam^  261 

17.  Same.— Practice. — Uncertainty  in  the  allegation  of  negligence  in  such 
complaint  is  a  defect  that  can  not  be  reached  by  demurrer,  but  by 
motion  to  make  specific.  lb. 

18.  Complaint. —  Variance. — In  a  suit  upon  a  written  instrument,  where 
there  is  a  material  variance  between  the  copy  filed  and  the  allega* 
tions  of  the  complaint,  the  copy  will  conti*ol. 

Watson  Coalf  etc.^  Co.  v.  Casteel,  296 

19.  Common  Carrier. — Answer. — Demurrer. — In  an  action  against  a  rail- 
way company  for  injury  to  stock  shipped  on  the  company's  care,  the 
company  answered  as  follows:  "That  the  plaintiff  received  the  stock 
from  the  defendant  in  good  condition,  and  paid  the  freight  thereon, 
and  gave  defendant  no  notice  that  said  stock  was  not  delivered  to 
him  in  good  order,  and  made  no  demand  for  any  damages  on  account 
of  any  injuries,  or  supposed  injuries,  to  said  stock. ""^ 

Held^  on  demurrer,  that  the  answer  was  not  good  in  confession  and  avoid- 
ance, and  at  best  could  be  deemed  only  an  argumentMive  denial. 

O.  <£  M.  B.  W.  Co.  v.  Nicklessy  382 

20.  Sam^. — Harmless  Error. — It  is  not  error  to  wrongfully  sustain  a 
demurrer  to  a  paragraph  of  an  answer,  if  the  facts  averred  could 
have  been  proved  under  another  paragraph.  lb. 

91.  Certainty. —  Waiver. — A  mere  want  of  certainty  in  a  complaint  is 
waived  by  a  general  denial.  Such  complaint,  unobjected  to,  is  good 
after  verdict.  City  of  Huntington  v.  MendenhalU  460 

82.  Can  not  be  Answer  and  Cross  Complaint. — Practice. — A  single  pleading 
cannot  be  botii  an  answer  and  a  cross  complaint,  but  must  be  classified 
according  to  its  averments;  and,  if  a  pleading  is  In  all  essential  re- 
spects a  cross  complaint,  objections  to  it  as  an  answer  raise  no  ques- 
tion upon  it  as  a  cross  complaint.  Stockton  v.  Stockton,  510 

23.  Exhibits.— yfYie^re  exhibits  are  of  such  a  character  as  not  to  become  a 
part  of  a  pleading  by  being  filed  with  it,  a  demurrer  to  the  pleading 
raises  no  question  upon  them  or  their  validity,  and  the  sufficiency  (9 
such  pleading  must  be  determined  by  its  averments. 

Briscoe  v.  Johnson^  573 
PRACTICE. 

See  Attorney;  Criminal  Law,  9,  10;  Decedents'  Estates,  4; 
False  Imprisonment,  2,  3;  Instructions;  Jurisdiction, 4;  Me- 
chanic's Lien,  3;  New  Trial,  2;  Partition,  4;  Pleading,  1,  3, 
14, 17,  22;  Pkomissory  Note,  1,  3,4;  Railroad,  1;  Receiver,  2; 
Special  Finding;  Statute  OF  Frauds,  3;  Summons,  2;  Supreme 
Court;  Witness,  2. 

1.  Assignment  of  Error.— Change  of  Venue.— New  Trial. — Alleged  error 
in  gi*anting  a  change  of  venue  must  be  assigned  as  cause  for  a  new 
trial,  to  present  such  question  on  appeal  to  Uie  Supreme  Court. 

Walker  v.  Heller,  46 
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"2.  BUI  of  Exceptions. —  When  Must  be  Filed.— Extension  of  TVnw.— When 
a  new  trial  is  claimed  on  the  ground  that  the  vei*dict  or  linding  is 
not  sustained  by  the  evidence,  or  is  contrary  to  law,  the  court,  at  the 
time  of  overruling  the  motion,  may  give  time  to  prepare  bills  of  ex- 
ception showing  the  evidence,  but  exceptions  generally  must  be  ta- 
Icen  at  the  time  the  decision  is  made,  and  must  be  reduced  to  writing 
within  the  term  at  which  the  decision  is  made,  unless  the  time  is  ex- 
tended beyond  the  term  by  an  order  of  the  court  made  during  tlie 
term.  Sohn  v.  Marion^  etc.^  Gravel  B.  Co.,  77 

3.  Demurrer. — Motion  in  Arrest. — Judgnient.—  A  court  does  not,  by  niling 
wronffly  upon  demurrers,  preclude  itself  from  afterward  ruling 
right^  iipon  a  motion  in  arrest  of  judgment.  It  is  the  duty  of  tiie 
court  not  to  permit  a  judgment  upon  a  complaint  so  clearly  insufii- 
cient  as  to  afford  no  foundation  therefor.         Newman  v.  Perrill,  153 

4.  Pleading.—  Verdict. — A  pleading  will  be  sustained  after  verdict  by  ev- 
ery reasonable  intendment  that  can  be  made  from  the  facts  pleaded; 
biKthe  absence  of  an  essential  allegation  can  not  t>e  cured  thereby.  lb. 

6.  Answers  to  Interrogatories. —  Verdict. — Judgment  Non  Obstante. —BUI  of 
Exceptions. — Supreme  Court. — An  exception  to  the  ruling  upon  a  mo- 
tion for  judgment  upon  answers  to  special  interrogatories,  notwitli- 
standing  the  general  verdict,  presents  such  question  to  the  Supreme 
Court  without  any  bill  of  exceptions. 

Terre  HauU^etc.,  B.  B.  Co,  v.  Clark,  168 

6.  Motion  to  have  Pleading  made  Specific. — Supreme  Court. — Defects  and 
uncertainties  in  a  pleading  which  states  sufficient  facts  can  not 
be  reached  by  demurrer,  but  only  by  a  motion  to  malce  certain 
or  to  supply  the  defect;  and  the  Supreme  Court  will  not  reverse  a 
judgment  on  account  of  the  refusal  of  the  court  to  sustain  such  a  mo- 
tion, unless  it  be  made  to  appear  that  the  party  has,  or  i-easonablj 
may  be  presumed  to  have,  suffered  harm  from  such  ruling. 

Trayser  Piuno  Co.  v.  Kirschner,  183 

7.  Demurrer  to  Evidence.— On  a  demurrer  to  the  evidence,  the  court  is 
bound  to  tal^e  as  true  all  the  facts  which  the  evidence  tended  to  prove, 
and  such  inferences  from  them  as  the  jury  could  fairly  have  drawn, 
though  the  jury  might  not  have  drawn  them. 

O.  dt  M.  B.  W.  Co.  V.  Collam,  261 

B.  Presumption.— Evidence. — Supreme  Court.— U  one  of  two  paragraphs 
of  complaint  is  good,  the  Supreme  Court  will  presume,  on  api)eal, 
thatethe  court  below,  on  oveiTuling  a  demurrer  to  the  evidence, 
applied  the  evidence  to  the  good  paragraph,  and  not  to  tlie  bad  para- 
graph, lb. 

9.  When  Interrogatories  May  be  Filed. — Harmless  Error. — ^It  is  not  neces- 
saiy  that  interrogatories  be  tiled  at  the  time  of  filing  any  specific 
pleading.  They  may  be  filed  at  any  time  before  the  issues  \h  tiiecase 
are  closed.  The  error,  if  any,  in  compelling  a  paity  to  answer  inter- 
rogatories is  harmless,  where  such  interrogatories  are  not  offered  in 
evidence.  Sherman  v.  Hoglaiidy  472 

10.  New  Trial.— When  the  motion  for  a  new  trial  is  not  filed  within  tlie 
term  at  which  the  verdict  was  rendered,  no  error  can  be  assigned 
thereon  in  the  Supreme  Court.  Higgins  v.  Kendalh  S22 

11.  General  Verdict.— Answers  to  Interrogatories. — Erroneous  Decrtf.— 
Failure  to  take  Exception.  -  A  general  verdict  will  not  be  controlled  by 
answers  to  interrogatories,  if  reconcilable  therew  ith  upon  any  sup- 
iiosjiblo  state  of  facts  that  iniglit  be  proved  under  the  pleadings  a"^ 
issues  in  the  case.  Where  no  exception  has  been  taken  to  a  decree 
rendered,  and  no  motion  made  for  its  modification,  the  question  of 
the  ciorrectness  of  sucli  decree  can  not  be  raised  in  the  Supreme 
Court.  /6' 
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12.  DireeiiofiB  to  Jurv»-^Oral  Instructions, —OrtLl  directions  to  a  jiiiy  to 
sign  their  general  verdict,  or  to  answer  Inten'ogatories,  are  not  in- 
structions within  the  meaning  of  the  law.    McCallister  v.  Mounts  559 

13.  Evidence. — Objection, — An  objection,  at  the  conclusion  of  the  testi- 
nion}*^  of  a  witness,  given  in  narrative  form,  that  the  '^defendant  ex- 
cepts to  all  the  evidence  in  reference  to  damages  to  clothing,  medical 
attendance,^*  etc.,  is  insufficient  to  reserve  any  question  for  the  deci- 
sion of  the  Supi*eme  Court.  Farman  v.  Lauman,  568 

14.  Exception  to  Exclusion  of  Evidence. — In  order  to  save  an  exception 
to  tiie  action  of  the  court  In  excluding  questions  asl^ed  a  witness,  an 
offer  should  be  made  to  prove  the  facts  sought  to  be  elicited.         Jb. 

15.  Attorney. — Argument  to  Jury.— Change  of  Venue.— The  fact  that  the 
venue  of  a  cause  had  been  changed  is  not  a  proper  subject  to  be  men- 
tioned or  commented  upon  by  counsel  in  the  argument  to  the  jury.  lb, 

16.  Objection. — Exception.— Supreme  Court. — An  objection,  not  followed 
by  an  exception, is  not  available  on  appeal  to  the  Supreme  Court.       Jb. 

17.  Withdrawal  of  Evidence  from  Jury. — New  Trial.— Supreme  Court.-^ 
Where  evidence  is  permitted,  over  an  objection,  to  eo  to  the  jury, 
the  court  reserving  the  right  to  withdrnw  it,  which  Uie  court  after- 
ward does,  telling  the  jury  that  it  was  Inadmissible,  and  they  should 
not  consider  it,  a  cause  for  a  new  trial,  alleging  the  exclusion  of 
such  evidence  with  sufficient  particularity  to  call  the  attention  of  the 
court  to  the  ruling  complained  of,  is  sufficient  to  present  the  question 
to  the  Supreme  Court.  Nor  is  it  necessaiy,  in  such  case,  that,  at  the 
time  the  exception  is  taken,  a  statement  of  the  character  or  purpose 
of  the  evidence  should  be  made.  Lawler  v.  McPheeters^  577 

18.  Same. — Harmless  Error. -—It  Is  not  error  to  sustain  a  demurrer  to  a 
good  reply,  where  there  is  no  complaint  on  file ;  and  striking  out 
portions  of  such  reply  was  harmless,  whether  it  remained  good  or 
bad.  Heizer  v.  Kelly,  582 

19.  Same. — Amended  Complaint. — Exhibits.— A  complaint,  to  which  a 
demurrer  has  been  sustained  at  one  term  of  the  court,  can  not  be 
treated  as  an  amended  complaint  by  simply  filing  exhibits  at  the 
next  term,  without  also  refiling  such  complaint  therewith.  lb. 

PRESUMFnON. 

See  Bond,  3;  Contract,  2;  Criminal  Law,  3;  Evidence,  1;  In- 
structions, 4;  Jurisdiction,  3;  Legal  Disability;  Practice, 
8;  Real  Estate,  Action  to  Recover,  2;  Supreme  Court,  1, 12, 
16,  28,  37 ;  Will,  4. 

PRINCIPAL  AND  AGENT. 
See  Agent;  Highway,  4;  Negligence,  10;  Promissory  Note,  11. 

PRINCIPAL  AND  SURETY. 
See  Bond,  1  to  4*;  Pleading,  6;  Promissory  Note,  5, 10, 21, 22, 24. 

1.  Levy  and  Sale  of  PrincipaVs  Property.— The  statute  providing  for  the 
levy  and  sale  of  a  principal's  property,  before  resorting  to  tliat  of  a 
surety,  has  no  application  to  cases  where  such  property  is  in  the  con- 
ti*ol  and  custody  of  the  court.  Knode  v.  Baldridge,  54 

2.  Surety. — Contribution. — Decedents*  Estates.  —  Claim.— Final  Settlement. 
— An  action  for  contribution  can  not  be  maintained  against  the  heirs 
of  a  decedent,  who  had  been  surety  on  the  bond  of  a  guardian,  by  a 
subsequent  surety  thereon,  for  money  which  the  latter  paid  on  de- 
fault of  the  guardian,  until  the  estate  of  the  decedent  has  been  finally 
settled.  Until  such  final  settlement  the  proi)er  course  is  to  file 
such  claim  against  the  estate.  Stevens  v.  Tucker,  73 

3.  Extension  of  Time. — Notice  of  Suretyship. — Belease. — In  an  action  by 
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the  assignee,  against  the  several  makers,  of  a  promissory  note,  proof 
by  two  of  the  makers  thereof,  that  they  were  only  sureties  for  their 
ro-niakors,  and  that  such  assignee,  after  the  maturity  of  the  note,  in 
consideration  of  interest  paid  in  advance,  agreed  with  tlie  principal, 
witliout  theh*  knowledge  or  consent,  to  extend  the  time  of  payment 
for  a  definite  period,  will  not  I'elease  suck  sureties,  unless  the  as* 
signec  had  notice  of  such  relation  between  the  makers  when  such. 
agreement  was  made.  Arms  v.  Btitman,  83 

PROCEEDINGS  SUPPLEMENTABY  TO  EXECUTION. 

See  Supreme  Court,  31. 

1.  Nulla  Bona,— By  sections  518  and  522  of  the  code,  a  retnm  of  nulla 
bona  on  an  execution  against  the  proi)erty  of  a  judgment  debtor  is 
sutiicient  to  entitle  the  judgment  plaintiff  to  prosecute  the  proceed- 
ings supplementary  to  execution  therein  provided. 

Sherman  v.  CartnlU  12& 

2.  San\e,— Proceeds  of  Partition  Sale. — The  net  proceeds  of  a  partition 
sale,  belonging  to  a  judgment  debtor,  in  the  hands  of  the  commis- 
sioner appointed  in  the  action  for  partition  to  sell  the  real  estate, 
m:iy  be  i*eached  b}'  a  judgment  creditor  in  iii'oceedings  supplementary 
to  execution.  lb, 

3.  Same,— Burden  of  Proof,— ^The  sale  of  the  real  estate  for  the  price 
charged  in  tlie  complaint  being  admitted,  the  buixlen  was  on  the  de- 
lendnnts  to  show  what  disposition  had  been  made  of  the  share  of  the 
•judgment  debtor.  76» 

4.  Smnf', —  Voluntary  Assignment  of  Proceeds, -\  voluntary  assignment 
of  such  proceeds  by  the  debtor  is  void  against  creditors.  J6- 

PROCEEDS  OF  PARTITION  SALE. 
See  Proceedings  Supplementary  to  Eicecution,  2  to  4. 

PROCESS. 
See  Receiver,  1 ;  Summons,  3,  4. 

PROMISSORY  NOTE. 

See  Bond,  5;  Decedents'  Estates,  4;  Former  Adjudication,  1; 
Guaranty;  Mortgage,  9;  Pleading,  12;  Principal  and  Surety, 
3 ;  Supreme  Court,  16. 

1 .  Coimter-Claim, — Arrest  of  Judgment.— Practice, — A  motion  in  arrest  of 
iurlgnient,  by  the  endoreer  of  a  promissoiy  note,  in  a  suit  by  the 
liolder  against  the  maker  and  endoi'ser,  will  not  raise  any  question 
arising  upon  a  counter-claim,  filed  by  the  malcer  against  such  en- 
doi'ser. Carriger  v.  Sicks^  76 

2.  Payable  in  Bank,— Fraud  in  Procuring  Signature.-^Innocent  Holder, — 
Wliei-c  a  note  is  executed  payable  at  a  bank  in  this  State,  on  tlie  false 
and  fraudulent  representations  of  the  paj'ee,  the  maker  believing  it 
to  be  an  instrument  of  a  different  character,  such  maker  is  liable  for 
the  amount  of  such  note  in  the  hands  of  an  innocent  endorsee,  before 
maturity,  and  for  value. 

Woollen  V.  Whitaere,  198;  Woollen  v.  Wise^  212 

Unverified  Answer  in  Denial. — Practice,—  In  an  action  by  an  endorsee 
on  a  promissory  note,  where  proof  of  the  matters  alleged  in  an  an- 
swer would  not  avoid  such  note  in  the  hands  of  a  bona  fide  holder, 
such  answer  is  insuflicieut  on  demurrer;  and  a  plea  denjnngthe  exe- 
cution of  the  note,  not  verified,  imposes  no  other  burden  on  the  plain- 
tiff than  to  produce  and  give  in  evidence  such  note.  lb, 

4.  Eridcnrp,—V\\(\ov  :\n  unverified  answer  in  denial,  evidence  that  the 
noto  in  s^nlt  is  a  forgery,  or  was  not  executed  by  the  defendant,  is  In- 
admissible, lb. 
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6.  Surety.— Failure  of  Consideration, — Contract. — Where  the  payee  of  a 
note  induces  another  to  become  surety  thereon,  by  agreeing  that  he 
would  deliver  to  the  ntaker  a  previous  note  and  chattel  mortgage  for 
cancellation,  so  that  such  surety  might  indemnify  himself  by  obtain- 
ing a  first  mortgage  on  the  pi'operty  mortgaged,  a  faiUue  and  refusal 
to  comply  with  such  agreement  constituie  a  failure  of  consideration 
as  between  such  payee  and  surety.  Juries  v.  Lamb^  202 

G.    Payment.  —A  promissory  h^/ks  not  payable  at  a  bank,  and  not  governed 
by  the  law  merchant,  given  for  a  precedent  debt,  will  not  opcrai'-. 
unless  by  express  agreement,  as  a  payment  or  extinguishment  of  sn( 
debt. 

7.  Construction,  of.— Interest.— K  promissor}'  note,  drawing  ten  per  cei. 
interest,  containeil  the  stipulation  that  if  the  makers  ^'should  pay  itic 
same  before  it  becomes  due,  wliich  they  have  the  privilege  oi  doing 
at  any  time,  ten  per  cent,  per  annum  is  to  be  deducted  from  the 
amount  of  siiid  note  for  the  unexpired  time  thei*eof.'' 

Meld.,  in  an  action  thei*eon,  that  the  maker  had  reseiTed  the  right  to 
take  up  the  note  at  any  time  by  paying  the  principal  sum  named  in 
it,  together  with  tlie  interest  due  at  the  time  of  payment,  deducting 
only  the  ten  per  cent,  interest  per  annum  which  would  otherwise 
tliereafter  accrue  upon  the  note. 

Held^  also,  that  '<the  amount  of  ssiid  note'*  meant  the  gross  sum  due  upon 
•    it,  both  principal  and  interest.  Bailey  v.  McClurey  275 

8.  Assignment.  Notice. — The  owner  by  assignment,  of  a  promissory  note 
not  governed  by  the  law  merchant,  holds  the  same  subject  to  all  legal 
rights  of  third  persons,  acquired  against  the  maker  on  account  of 
indebtedness,  before  notice  of  the  absignmeut.    SUarts  v.  Awt^lt^  304 

9.  Judicial  Sale. — The  owner  by  assignment,  of  a  promissory  note  not 
governed  by  the  law  merchant,  can  not  disturb  the  legal  rights  of  a 
tiiird  person,  acquired  through  a  proper  judicial  proceeding  against 
the  Tuaker  of  the  note,  before  noticre  of  the  assignment.  lb. 

10.  Principal  and  Surety. — Forgery. — When  the  name  of  one  of  two  more 
obligoi*s  in  a  bond,  note  or  other  writing  obligatory  has  been  forged, 
the  other  co-obligor,  though  a  surety  only,  and  though  lie  signed  in 
the  belief  that  the  forged  name  was  genuine,  is  nevertheless  boimd, 
if  the  payee  or  obligee  accepted  the  instrument  without  notice  of  the 
forgery.  Hebtis  v.  Wayiie  Agricultural  Co.,  325 

11.  Sam^."  Principal  and  Agent. — Wliere  a  creditor  sends  n  note  either  in 
blank  or  tilled  up,  as  to  the  amoimt  thereof,  to  his  debtor,  with  a  re- 
quest that  he  get  security  thereon,  the  debtor  does  not  thereby  become 
the  agent  of  the  creditor  for  the  purpose  of  procuring  such  security,  lb. 

11.  Pleading. — Bankruptcy  of  Makers.— Endorser. — In  an  action  by  the  as- 
signee of  a  promissory  note,  against  the  endorsers,  the  complaint  al- 
leged that,  before  its  maiurity,  the  makers  were  adjudged  banknipis 
in  the  proper  court,  and  that  the  matter  of  their  bankruptcy  was  siill 
pending. 

Ileld^  on  demurrer,  that  such  complaint,  for  want  of  an  averment  that 
there  are  no  itssets  in  the  hands  of  the  assignee,  out  of  which  any  j)ai  I. 
of  the  note  can  be  paid,  is  insuliicient.  Somerby  v.  Brovcn,  ^03 

12.  Same. — Insolvency. — Where  a  paragraph  of  complaint  snlRclently  avers 
the  insolvency  of  the  makers  of  said  note  ai  and  subM*(iUCJii  lo  iis 
maturity,  but  avers  nothing  a^  to  their  bankruptcy,  ii  is  ni'cesHary  to 
prove,  not  only  that  the  makers  were  adjudged  bankrupts,  but  al.so 
that  no  assets  came  into  theliands  of  the  assigiiee  in  bankiupicy.sul- 
ficient  to  pay  any  part  of  sucii  note.  "     20, 

13.  WJien  GovcrriPd  by  Law  Merchant. — Statiitp  Constntod.  Under  seer  ion 
6,  1  II.  S.  1S70.  p.  GliG,  no  other  notes  hnt  those  pavable  in  a  bank  in 
this  State  are  put  upon  ihe  footingof  bilNof  ex<*hane:e.  and  governed 
b}'  the  law  merc^hant;  and  a  note  -payable  at  the  Indiana  Banking 

Vol.  73.— 41 
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Company,  of  Indianapolis,  Indiana,^'  is  not  payable  in  or  at  a  bank^ 
or  the  oiliue,  bauLin|;-housc,  or  place  of  bu.iiiiess  of  a  bank.  a::d  Is 
not  within  the  terms  of  the  statute,  and  is  not  governed  by  the  law 
merchant.  liominger  v.  Keyes^  375 

14.  tSame. — Estoppel,— It  the  contract  of  the  makers  of  such  note  had 
been  with  such  company,  they  would  be  estopped  to  deny  its  exist- 
ence at  the  time  of  the  contract.  lb* 

15.  Consideration. —  Written  and  Parol  Evidence. — ^The  consideration  of  a 
note  may  always  be  shown,  eilher  by  written  or  parol  evidence,  and 
the  fact  that  a  part  of  the  evidence  has  been  reduced  to  wriiing,  will 
not  exclude  the  oral  pait  thereof.  Everhart  v.  Puckett^^  409 

16.  Agreement  not  to  Defend  Divorce  Suit  Void. — Public  Policy. — ^An  a^prce- 
ment,  that  a  defendant  in  a  divorce  suit  will  not  make  any  defence, 
is  void  as  against  public  policy,  and  a  note  executed  upon  such  a  con- 
sideration  can  not  be  enforced  against  the  maker.  lb. 

17.  Blending  of  Void  awl  Valid  Consideration. — Where  the  illc/^J  and 
f  Old  part  of  the  consideration  of  a  note  is  so  indeihiite  and  nuccrtaln 
that  it  can  not  be  separated  from  the  legal  pait,  the  w  hole  note  is 
rendered  void.  lb, 

18.  Assignment. — Pleading,— Complaint.— Demurrer. —Defect  of  Parties. — 
In  an  action  on  a  promissory  note,  by  an  assignee  against  the  maker* 
the  complaint  alleged  that  such  ^^note  was endoi-seuand  assigned  by 
tlie  pjiyee  to  plaintiff."" 

JTtf/d,  that  such  allegation  was  equivalent  to  the  allegation  that  the  note 
was  assigned  by  endorsement  thereon  in  writing,  and  the  complaint, 
in  that  respect,  wiis  sufficient  on  demun-er  for  want  of  facts. 

Seld.  also,  that,  if  the  assignment  was  not  in  accoiflance  with  the  statute, 
the  demurrer  should  have  been  for  defect  of  parties. 

mil  V.  Shalter,  459 

19.  Assignment  by  Delivery. — Defences  Permitted  to  Maker.—  A  note  paya- 
ble in  a  bank  in  thi^  State  is  negotiable  as  an  inland  bill  of  exchange, 
and  where  the  payee  assigns  such  note  by  deliveiy  merely,  the  holder 
has  an  equitable  title,  ana  the  right  to  sue  thereon  in  his  own  name, 
by  making  the  payee  a  party  detendant;  but  such  assignment  does 
not  cut  on  any  defences  which  the  maker  may  have  as  against  the 

'  payee.  Foreman  v.  BeckxciUi^  51 5 

20.  Payable  in  Bank.— Fraud  in  Procuring.— Negligence  of  Maker.-  Bona 
Fide  Endorsee. — ^Where  one  signs  a  note  negotiable  by  tlie  law  mer- 
chant, whether  he  can  read  or  not,  relying  on  the  false  and  fraudu- 
lent representation  of  the  payee,  that  it  was  something  different  fi-ora 
a  note,  and  makes  no  effort  to  ascertain  its  tenor,  he  is  liable  thereon 
to  a  bona  fide  endorsee  for  a  valuable  consideration,  who  took  the 
note  before  maturity  and  without  notice  of  the  fraud. 

Buddell  v.  Dillman.  518 

21.  Forgery.— Principal  and  Surety.— When  the  name  of  one  of  two  or 
more  obligors  in  a  bond,  note  or  other  writing  obligatoiT.  has  b*^a 
forged,  the  other  co-obligor,  though  a  surety  only,  and  tliougli  he 
signed  in  the  belief  that  the  forged  name  was  genuine,  is  neverthe- 
less bound,  if  the  payee  or  obligee  accepted  the  instrument  withiut 
notice  of  theforgei-y.  Wayne  Agricultural  Co.  v.  Cardwell^  655 

22.  Joint  Promissory  Note.—DeAth  of  Surety.— Decedents'*  Estates. Stat- 
ute Construed.— Vw^i^Y  section  783,  2  R.  S.  1876,  p.  309.  the  death  of  a 
suretv  on  a  joint  promissoiy  note  does  not  discharge  his  estate  from 
liability  thereon.  Bedman  v.  Mai-vily  593 

23-  Execution  on  Sunday  by  Surety  Void.— The  execution  of  a  promissory 
note  as  surety  on  Sunday,  though  delivered  by  the  principal  on  a 
week  day  to  the  payee,  who  had  no  knowledge  that  the  note  liadbeoQ 
60  signed  by  the  surety,  is  void.  Parker  v.  PittSy  693 
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24.  Same. — Ratification. — ^Where  the  surety  of  a  note  signed  by  him  on 
Sunday,  after  it  l^econies  due,  notifies  the  payee  that  the  principal 
had  certain  property  lie  might  sell  and  apply  on  the  note,  and  af  ter- 
Avard  requests  the  payee  not  to  sue  on  the  note  until  he  could  see  the 
principal,  no  part  of  the  considemtiou  having  been  received  by  the 
surety,  siicli  facts  are  insufficient  to  show  a  ratification  of  the  execu- 
tion of  the  note  by  him.  Ih. 

PUBLIC  POLICY. 

See  Promissory  Note,  16. 

QUO  AVARRANTO. 

See  Corporation. 

RAILROAD. 

See  Damages,  1  to  3;  Negligence,  4,  5,  6  to  10;  Pleading,  16. 

1.  Practice. — Collateral  Questions. — In  a  proceeding  to  enjoin  the  collec- 
tion of  a  tax  levied  for  the  construction  of  a  railroad,  it  is  not  com- 
petent to  inquire  into  questions  pertaining  to  the  organization  of  the 
railroad  company,  thev  having  been  determined  by  the  board  of 
commissioners  as  jurisdictional  matters.     Brocavo  v.  Board,  etc..  543 

^.  Same. — Appropriation  in  Aid  of. — Limit  of  Tax. — Statute  Construed. — 
In  a  proceeding  for  an  appropriation  to  aid  in  the  construction  of  a 
railroad  through  a  township,  under  the  act  of  May  I2th,  1869,  1  R. 
S.  1876,  p.  736,  only  two  per  centum  of  the  assessea  value  of  the  tax- 
able property  of  the  township,  as  shown  by  the  tax  duplicate  of  the 
preceding  year,  can  be  levied  at  one  time,  upon  one  i>etttion  and  in 
anyone  period  of  twoyeai-s;  but  it  does  not  follow  that  other  ap- 
propiiations  can  not  be  made  at  other  times  and  upon  different  peti- 
tions. Jb. 

3.  Same.— Appropriation. — Conditions  o/.— Under  said  act  of  May  12th, 
1869,  a  township  may  prescribe  reasonable  conditions,  and  make  its 
appropriation  payable  thereon.  Jb. 

4.  Same.—SUitHte.—Amendment.—Constitutional  Law.— An  act,  profess- 
ing to  amend  a  section  of  a  statute  which  has  already  been  super- 
seded by  amendment,  is  unconstitutional  and  void.  lb. 

6.  iS'am«.— Section  1  of  the  act  of  March  8th,  1879,  Acts  1879,  p.  46,  is 
constitutional.  /ft. 

•6.  Same.— Tax  Collected.— Where  Expended.— When  aid  is  given  by  a 
township  for  tlje  construction  of  a  railroad  through  the  same,  the 
mone/  need  not  necessarily  be  expended  on  that  part  of  the  road 
within  the  limits  of  the  township,  but  it  may  be  expended  on  the  road 
outside  its  limits.  jb. 

7.  Satne.— Roads  Already  Co»w<nict«(i.— Townships  have  no  right  to  vote 
aid  to  railroads  already  constructed.  Jb. 

8.  Same.—  Co)istitutio}ial  Law.— 'Hie  laws  providing  for  appropriations 
by  taxation,  for  the  construction  of  railroads,  are  constitutional.  lb. 

^9.  Same.— Pleading. ^Answer. — An  answer  is  not  bad  because  it  fniis  to 
answer  an  assumption  expressed  in  a  conclusion  of  law  stated  by  tho 
pleader,  and  which  is  altogether  unsupported  by  the  specific  facts  af- 
firmatively alleged  in  the  complaint.  Jb. 

10.  Same.— Appropriation  to.— Payment  to  Company.  —To  entitle  a  railroad 
company  to  receive  the  money  appropriated,  the  road  need  not  be 
perfect  in  every  respect,  but  it  must  be  so  far  completed  that  it  may 
be  properly  and  regularly  used  for  the  transpoitation  of  freight  and 
passe  ngei-s.  jb. 

RATIFICATION. 
See  Agent;  Partnership,  4;  Promissory  Note,  24. 
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HEAL  ESTATE,  ACTION  TO  RECOVER. 
See  Sheriff's  Sale,  3,  4. 

1.  Pleading. — Ansiuer, — Counter- Claim.—  Contract. — Mortgage.  —Redemp^ 
lion. — Statute  of  Frauds.  Case  Distinguished. — In  hq  action  for  ihe  re- 
covery of  real  estate,  A.,  the  defendant,  alleged  that  in  Man^h.  1861,  he 
execnced  to  B.  a  mortgage  thereon,  which  B.  in  October,  1873,  fore- 
closed, and  at  the  sheriff's  sale  became  the  purchaser,  and  shortly  there- 
after took  a  sheriff's  deed  therefor.  On  the  16th  day  of  December,  1871 , 
the  real  estate  was  sold  on  a  judgment  against  A.  and  the  ceitilicate- 
of  pnrch;ise  assigned  to  B.  On  the  1st  day  of  December,  1872,  A.,  with 
B/s  knowledge  and  consent,  made  a  verbal  contract  with  C,  his. 
brother,  lor  tne  redemption  of  the  real  estate,  and,  in  pursuaucH^ 
thereof,  O.  paid  to  B.  a  certain  sum  for  which  he  assigned  the  said 
certitioaie  to  C,  upon  which  he  afterward  obtained  a  sheriff's  deed. 
In  31arch,  1876,  a  similar  agreement  was  made  between  A.  and  C.» 
w  ith  the  knowledge  and  consent  of  B.,  to  redeem  from  the  sale  made 
on  the  decree  of  loreclosui'e,  and,  in  pursuance  thereof,'  C.  f^aid  B.  a 
certain  sum  for  which  he  conveyed  the  property  to  C.'s  sou.  After- 
ward C.  and  his  son  conveyed  the  real  estate  to  the  plaintiff,  -*who 
had  sulHcient  notice  and  knowledge  to  put  him  on  inquiiy  that  the 
conveyances  to  said  C  and  son  were  solely  for  the  use  and  benefit  of 
the  defendant,  and  were  intended  to  be  and  were  securities  only  for 
the  repayment  of  tiie  money  advanced  by  C"  The  property,  at  the 
time  of  the  agreements  and  the  various  sales  and  conveyances,  was 
in  the  possession  of  A.,  who  claimed  title  thereto.  Prayer  for  affirm- 
ative relief. 

Held,  that  such  pleading  is  a  counter-claim,  and  not  an  answer.  It  can 
not  be  both. 

ffeld^  also,  that  a  counter-claim  must  stand  as  an  independent  pleading, 
and  aver  facts  warranting  the  relief  sought. 

Held^  also,  that,  at  the  time  the  agreements  were  made,  B.  was  the  owner 
of  the  real  estate. 

Held,  also,  that  the  contract  upon  whi(»h  the  decree  of  foreclosiii-e  was 
rendered  having  been  made  before  the  redemption  law  of  1861  was 
in  force,  A.  had  no  right  to  redeem. 

Held,  also,  that  such  agreements  were  parol  contracts  for  the  purchase  of 
lands  and  within  the  statute  of  frauds.    . 

Heldj  also,  that  the  allegation  that  A.  was  in  possession  of  the  land,  claim- 
ing title,  is  not  sufficient  to  Uike  the  case  out  of  the  statute.  In  order 
to  iiave  this  effect,  it  nmst  be  shown  that  the  possession  was  taken 
under  the  parol  contracts.  Tinkler  v.  ISwaynic.  71  Ind.  562,  distin- 
guished. Hucker  v.  i^teelman^  396 

2.  Same. — Mortgage.  -  Agreement. — Foreclosure.  —  Decree. —  Sheriff, — Pre- 
sumption.  \\\  such  action,  a  panigraph  of  answer  alleged,  that  dur- 
ing the  pendenc}'  of  the  suit  by  B.  to  foi*eclose  two  mortgages,  one 
executed  prior  to  the  redemption  liw  of  1861.  and  the  other  subse- 
quently, no  rate  of  interest  boijig  specified  therein,  an  agi*eenient 
was  made  between  A.  and  B.  whereby  judgment  was  rendered  thereon 
for  a  cortain  sum,  including  the  amoimt  diu»  on  both  mortgages,  the 
ju<li»'nient  to  l)ear  interest  at  the  rate  of  ten  per  cent,  per  annum. 

Held.  X\\\\X  such  agnM'ment  did  not  extinguish,  or  profess  to  cxtingui'^h. 
the  coTiM-Mct  upon  which  the  foreclosure  suit  was  founded,  and  that 
such  judgment  rested  upon  the  mortgages  and  not  upon  the  agi-ee- 
uu^iu. 

Held.  also,  ihat  the  ^rHtireme  Court  will  presume,  in  the  absence  of  any 
showiuij  to  the  contrary,  that  lh(^  court  entered  tlie  proper  ilerre**-  upo^i 
the  niort«;;ag(^s.  and  that  the  sale  niade  by  the  sheriff  was  in  acconi- 
ancc  therewith.  lb. 
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RECEIVER. 

See  Partnership,  1, 

1..  Notice  of  Appointment.— Process. — Where  the  ifppointfnent  of  a  receiver 
is  prayed  lor  as  a  measure  of  final  relief,  the  process  that  biings  the 
defendant  into  comt  to  answer  the  complaint  is  sufficient  notice  to 
him  of  the  Anal- relief  souglit.  Newell  v.  iSchnull,  241 

."2.  Contempt. —  Collateral  Attack.— Mortgage.— Growing  Crop.— Plead- 
ing.— Practice. -On  report  of  a  receiver  appointed  in  an  action  to 
foreclose  a  mortgnge  on  real  estate,  proceedings  were  instituted 
against  A.  for  contepipt  in  refusing  to  yield  possession  of  the  wheat 
ready  to  be  cut,  growing  on  the  mortgaged  land.  A.  answered,  be- 
sides denying  that  such  receiver  had  ever  qualified,  that  he  had  not 
resisted  said  receiver,  but  tiiat,  on  his  failure  to  take  possession,  he 
hud,  under  the  employment  of  B..  who  had  actual  possession  of  the 
wheat  under  a  chattel  mortgage  made  prior  to  the  commencement 
of  llie  foreclosure  suit,  and  wlio  was  not  a  party  thereto,  harvested 
and  mariiLeted  said  wheat,  intending  no  contempt,  etc. 

'Heldy  that,  if  the  appointment  of  a  receiver  was  erroneous,  it  was  not 
void,  and  could  not  be  collaterally  attacked. 

Seld^  also,  that  A.  was  not  in  contempt. 

Heldy  also,  that  the  sufficiency  of  the  complaint  in  the  foreclosure  suit  can 
not  be  questioned  collaterally.  Cook  v.  Citizens  NatH  Bank,  256 

3.  Same.— Appeal.-  Interlocutory  Order. — Under  section  576  of  the  code, 
an  appeal  to  the  Supreme  Court  may  be  had  from  an  order  to  bring 
money  into  court.  lb, 

RECORD. 

■See  Bill  op  Exceptions,  1;  Instructions,  3,  5,  6;  Judgment,  8; 
Jurisdiction,  4;  Mortgage,  6;  Pleading,  10;  Special  Find- 
ing, 2;  Summons,  1;  Supreme  Court,  16, 17,  28,  33,  3ft. 

REDEMFriON. 

See  Chattel  Mortgage,  2;  Mortgage,  7;  Real  Estate,  Action  to 

Recover,  1;  Sheriff's  €ale,  1. 

RELEASE  OF  SURETY. 
See  Bond,  4. 

REPLEVIN. 

See  Pleading,  3,  6. 

1.     Ownership.— Possession.    An  action  for  the  recovery  of   personal 


Entsminger  v.  Jackson^  144 

^.  Action  on  Bond.—\t  is  no  defence  to  an  action  on  a  replevin  bond, 
that  the  amount  thereof  was  less  than  double  the  value  of  the  prop- 
erty replevied,  although  such  defect  may  have  been  cause  for  a  dis- 
missal of  tlie  action  of  replevin  before  trial.     Trueblood  v.  Knox,  310 

Z.  Same.  Estoppel. — Penalty.— h\  a  suit  upon  a  replevin  bond,  the  de- 
fendant is  estopped  from  setting  up  the  insufficiency  of  the  penalty 
of  such  bond  as  a  defence,  after  the  writ  of  i*eplevin  had  been  issued 
and  the  possession  of  the  property  obtained  upon  it  75. 

REPLEVIN  BOND. 
See  Pleading,  6;  Replevin,  2,  3. 

REVIVAL  OF  .nJDGMENT. 
See  Judgment,  1. 
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SALE. 

See  Decedents*  Estates,  1, 10, 11 ;  Judicial  Sale;  Neglioengb,  3^ 
Notice  OP  Sale;  Partner^^hip,  4;  Partition,  1;  Pleading,  4,. 
6 ;  Procbedinos  Supplementary  to  Execution,  2, 3 ;  Sheriff's. 
Sale. 

SCHOOL  TOWNSHIP. 

Sec  Township  Trustee. 

SCHOOL  TRUSTEES. 
See  Cities  and  Towns,  9. 

SHERIFF'S  CERTIFICATE. 
See  Judicial  Sale,  3. 

SHERIFF'S  RETURN. 
See  Summons,  5. 

SHERIFF'S  SALE. 
See  Real  Estate,  Action  to  RECOVBit,  2. 

1.  Deed.—Hedemption. —y^heve  the  right  of  redemption  exists,  the  exe- 
cution by  the  sheriff  of  a  deed  to  land  sold  on  a  decree,  l^fore  the 
expiration  of  tlie  year  allowed  for  redemption,  will  not  invalidate 
such  sale.  Jtucker  v.  Steelman^  396^ 

2.  Failure  to  Execute  Certificate, — ^The  failure  of  the  sheriff  to  execute  a 
ceitiftcate  to  the  purchaser  will  not  invalidate  a  sale  of  real  estate 
made  by  him.  /6. 

3.  Evidence.— TitU  under  Sheriff's  Sale.— In  an  action  for  the  pavession 
of  real  estate  by  a  plaintiJK  claiming  title  by  purchase  at  a  sheriff's 
sale,  under  a  decree  of  foreclosure,  all  he  is  bound  to  prove  is  a  valid 
judgment  and  sale,  and  the  execution  of  the  proper  deed :  all  qucs- 
lions  respecting  the  vididlty  of  the  mortgage,  including  the  sufficiency 
of  the  description,  being  settled  by  such  decree.  /6. 

4.  Evidence,— Boundaries,— ^Posseasittn, — In  such  action,  where  the  de- 
fendant is  in  possession  of  the  real  estate,  and  maizes  defence,  proof 
of  the  boundaries  of  the  land  is  immaterial.  /6. 

SIDEWALK. 
See  Cities  and  Towns,  10, 12, 14;  Highwat,  8. 

SIGNATURE. 
See  Circuit  Courts,  2;  Criminal  Law,  3. 

SLANDER. 

1.  Publication, — ^Exhibiting  a  libellous  letter  and  proclaiming  its  con-^ 
tents,  or  giving  it  to  others  to  read,  constitute  a  publication. 

McCalUater  v.  Mounts  539 

a.  Same.-  Proof  of  Set  of  Words.-  Identity  of  Person  Slandered.—  Vari- 
ance.—Only  the  identical  words  charged  as  slanderous  need  be 
proved,  a  variance  in  name  being  inuuaterial.  /6. 

3.  Same.  -New  Trial,— Proof  of  Publication.— That  the  libel  was  read  ia 
evidence  without  proof  of  its  publication,  is  not  ground  for  a  new 
trial.  Ib^ 

SPECIAL  DAMAGE. 

See  False  Imprisonment,  7. 

.  SPECIAL  FINDING. 

See  Supreme  Court,  37. 

1.  Verdict. —  What  Facts  Found.— Practice.— It  is  not  the  office  of  a  spe^ 
cinl  vnrdlci  or  finding  to  find  exp^ossly  upon  the  issues,  but  only  to- 
find  the  facts  proven  within  the  issues.  Ex  Parte  WaUs-f  9S' 
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2.  Venire  De  Novo.—Becord.—  If  the  special  finding  or  verdict  is  silent 
in  reference  to  any  fact  or  issue,  such  silence  is  not  an  OTnissiou  ap- 
parent on  the  record,  constituting  ground  for  gi'anting  a  venire  de 
novo.  lb. 

,  SPECIFIC  PERFORMANCE. 

See  Married  Woman,  3. 

1.  Contract  to  Open  Street.— A  suit  to  compel  specific  performance  of  a 
-written  agreement  to  open  a  public  street  in  an  addition  to  a  town  is 
not  the  proper  proceeding  to  remove  an  obstruction  in  such  street. 

Mather  v.  Himonton^  505 

2.  Same. — Complaint. — Special  Injury. — Separate  Right  of  Action. — The 
facts  and  circumstances  showing  the  nature  and  extent  of  a  special 
injury,  whicli  gives  a  separate  right  of  action  under  a  contract,  ought 
to  be  stated  in  the  complaint.  lb. 

3.  Same.— Jurisdiction. —lih^  jurisdiction  of  a  court  to  compel  specific 
pei-foimauce  of  contracts  exists  only  when  injury  is  shown,  and  when 
it  appears  also  that  a  remedy  at  law  by  compensation  in  damages 
would  not  be  adequate.  lb. 

STATUTE  CONSTOUED. 

See  Attorney,  1;  Cities  and  Towns,  1;  County  Commissionebs  ; 
Criminal  L^w,  7,  11;  Descents;  Ditches  and  Drains,  1,  2; 
Highway,  1,  2,  3,  6;  Husband  and  Wife,  3,  4;  Judgment,  9; 
Judicial  Sale,  1,  5;  Liquor  Law,  3;  Married  Woman,  1,3; 
Promissory  Note,  13,  22;  Railroad,  2, 3 ;  Summons,  3;  Supreme 
Court,  13,  38;  Willis. 

STATUTE  OF  FRAUDS. 
See  Guaranty,  2,  3;  Real  Estate,  Action  to  Recover,  1. 

1.  Parol  Agreement.  A  verbal  agreement  to  purchase  all  the  mules 
which  may  be  bred  from  a  certain  lack  during  a  certain  season,  at 
the  sum  of  $4G  for  each,  is  within  the  seventh  section  of  the  statute 
of  frauds,  and  can  not  be  enforced,  unless  the  amount  claimed  is 
shown  to  be  less  than  $50.  Carpenter  v.  Crallovoayy  418 

2.  Same.—  ^Vhere  a  contract  affected  by  the  statute  of  frauds  has  been 
put  in  writing,  and  afterward  orally  modified,  such  modified  agree- 
ment is  within  the  statute.  lb. 

3.  Practice. — Answers  to  Interrogatories.  —As  to  when  answers  to  special 
interrogatories  will  not  overturn  the  general  verdict,  see  opinion.  lb. 

4.  Same.— Uncertainty.  Hoxf)  corrected. —  Venire  de  Novo.-  Where  an  in- 
terrogatory is  direct  and  pertinent,  and  the  answer  of  the  jury  is 
uncertain/it  is  error  for  the  court  to  refuse  a  motion  for  a  venire  de 
novoy  or.  upon  request,  to  require  the  juiy  to  return  a  direct  and  cer- 
tain answer.  lb. 

6.  Oroicing  Trees.— Parol  Contract  of  Sale.— Real  Estate. — License.— Con- 
veyance.—Parol  Reservation. — A  tree  growing  upon  land  constitutes 
a  part  thereof,  and  a  parol  contract  for  the  sale  of  such  a  ti*ee  passes 
no  title  thereto  which  can  be  enforced  by  legal  proceedings.  Su(!h 
a  contract  may  amount  to  a  license  to  enter  upon  the  land,  cut  down 
and  remove  the  tree,  but  the  license  i«5  one  which  may  be  revoked  at 
any  time  before  the  tree  is  cut  down;  therefore,  the  resei-vation  by 
parol  of  a  growing  tree  by  the  grantor  in  a  conveyance  of  real  estate, 
by  consent  of  the  grantee,  with  the  right  to  enter  thereon  and  remove 
such  tree  after  the  conveyance  is  made,  constitutes  a  mere  license  on 
the  part  of  the  grantee  to  tlie  grantor  to  cuter  upon  the  land  to 
remove  the  tree,  for  the  revocation  of  which  no  action  will  lie. 

Armstrong  v.  Laioson^  498 
STATUTE  OF  LIMITATIONS. 
See  Guardian  and  Ward,  1 ;  Judgment,  1. 
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STAY  OF  PROCEEDINGS. 
See  Former  Aj>judicatiom,  2. 

STREET. 

See  Cities  AND  Towns,  5  to  8, 11 ;  Evidence,  3;  Highway,  8;  Nui- 
sance, 2,  3;  Specific  Performance,  1. 

SUMMONS. 

1.  Default.— Judgment, — i2«cord.— Where  a  judgment  is  rendered  by  de- 
fault, unless  Uie  record  shows  that  sumnious  was  issued  and  sei-ved, 
ihc  judgment  will  be  reversed  on  appeal.  Bouk  v.  Barthold,  21 

-.  Appeal  in  Vacation.-  Practice, — Where  an  appeal  is  taken  in  vacation 
from  an  oixler  of  a  board  of  county  commissioners,  summons  must  be 
issued  and  served  upon  the  adverse  partljjes  thereto.  id. 

3.  Wlien  Valid.  -  Statute  Construed.— Under  section  37,  2  R.  S.  1876,  p. 
49,  a  summons  suHicient,  in  substance,  to  impart  full  information  that 
an  action  has  been  instituted  against  the  parties  designated  therein 
as  defendants,  is  valid.  State  v.  Davis ^  359 

4.  Omission  of  Seal, — Amendment  Nunc  Pro  Tunc,— Judgment, — Under 
section  37.  supra^  a  summons  is  not  void  because  not  attested  by  the 
seal  of  the  court;  and  such  court  has  tlio  right  to  order  the  clerk  to 
affix  the  seal  nunc  pro  tunc  to  a  summons  issued  previous  to.  and  re- 
turnable at,  a  former  term,  after  judgment  has  been  entered  and 
after  the  term  has  closed.  lb, 

6.  Hight  to  Set  Aside  Default  and  Judgment, — SheriJirs  Betum. — Collate 
eral  Attack. — In  proceedings  to  obtain  an  order  for  a  nunc  pro  tunc 
amendment  of  a  summons  by  alTixing  the  seal  of  the  court  after 
judgment  in  an  action,  the  right  to  have  a  default  and  judgment  set 
aside  can  not  be  litigated ;  nor  can  the  sheriff's  return  to  the  sum- 
mons in  said  action  be  contradicted  in  such  pi'oceedings.  Ib» 

SUNDAY. 
See  Promissory  Note,  23. 

SUPERVISOR. 
See  Highway,  3. 

SUPREME  COURT. 

See  Appeal;  Pill  OF  Exceptions,  1;  Criminal  Law,  10;  Dttchks 
andDkains,4;  Instructions,  3  to  5;  Jurisdiction,  4;  Juror,  3; 
Liquor  Law,  1,  5;  Names;  Partition,  4;  Practice,  1,  5, 6, 8, 10, 
11,  IG,  17;  Real  Estate,  Action  to  Recover,  2;  Receiver,  3. 

1 .  CredihiliVj  of  Witnesses,— Pre^sumpHon,—  Verdict.  -  The  Supreme  Court 
can  not  judge  of  the  credibility  of  witnesses,  and  will  presun!e  that 
the  verdict  is  right,  where  the  evidence,  though  conflicting  tends  to 
support  it.  Toney  v.  Toney^  34 

2.  Practice,— There  are  cases  in  w^hich  trial  courts  ought  to  set  aside  the 
verdict  of  luries;  but,  if  they  do  not  discharge  such  responsibility ,  the 
Supi-eme  Court  will  not  review  their  action.  lb. 

3.  Practice.  -  Assignment  of  Errors.  An  assignment  of  error,  that  "the 
court  erred  in  oveiTuling  appellants'  several  demurrers  to  the  com- 
plaint," is  sufficient.  Stevens  v.  Tucker ,  73 

A.  Complaint.— An  assignment  of  eri'or,  that  the  complaint  docs  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  brings  in  question 
the  sufficiency  of  the  complaint  in  all  respects  not  cured  by  the  ver- 
dict. Jb, 

6.  Conflicting  Evidence.— Where  the  evidence  is  conflicting,  the  Supreme 
Court  will  not  review  the  decision  of  the  trial  court. 

Sohn  V.  Marion^  etc.,  Cfravel  JR.  Co.y  77 
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€.  Practice.— :Mi3eonduct  of  Juror.— -Bill  of  Exceptions. ^AfSidKvlts  con- 
cerning alleged  misconduct  of  jurora  must  be  made  a  part  of  the 
record  by  a  bill  of  exceptions  or  order  of  court,  to  pi'esent  any  ques- 
tion thei-eon  in  tlie  Supreme  Court.  IHlbert  v.  Uoby^  III 

7.  Practice, — Assignmetit  of  Error, — Complaint.— JJnder  section  54  of  the 
code,  the  sufficiency  of  the  complaint,  as  an  entirety,  may  be  called 
in  question  for  the  lii'st  time  in  the  Supreme  Court  by  a  proper  assign- 
ment of  error;  but  an  assignment  that  either  or  any  paragraph  of 
comphiint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
is  insufficient.  Wagner  v.  Wagner^  loO 

S.  Weight  of  Evidence.—The  Supreme  Court  will  not  disturb  a  tiudini; 
where  there  was  evidence,  though  conflicting,  tending  to  sustain  ii 
as  to  all  the  points  in  issue.  Kelly  v.  NurthUvgtun.  152 

^.  Elections.— Judicial  Knovsledge. — The  Supreme  Court  takes  judicial 
knowledge  of  the  time  of  holding  general  elections. 

Urmston  v.  State^  ex  rel..  175 

10.  Practice, — Motion  to  Strike  Out  Surplusage. — The  Supreme  Court  will 
not  reverse  a  case  for  an  erroneous  ruling  upon  a  motion  to  strike 
out  mere  surplusage  in  a  pleading.  Owen  v.  Phillips^  2d4 

11.  Evidence.  New  Trial.  In  order  to  make  the  admission  of  irrelevant 
testimony  available  as  error,  on  appeal  to  the  Supreme  Courts  ob- 
jection thereto  should  be  made  at  the  tHal,  exception  taken  to  the 
overruling-  tiiereof,  and  such  ruling  assigned  as  cause  in  a  motion 
for  a  new  trial.  Jb. 

12.  Eeidence.  -  Presumption.— Where  the  record  fails  to  disclose  the  ob- 
ject or  purpose  for  whicrli  excluded  evidence  was  offered,  the  Supreme 
Court  will  presume,  in  favor  of  the  ruling  of  the  court  below,  that 
it  was  properly  excluded.  Watson  Coal^  etc.^  Co.  v.  CasteeU  296 

13.  Practice. — Question  Reserved. — Statute  Construed. —Under  sections 
347  and  348  of  the  code,  only  questions  of  law  decided  by  the  trial 
court  can  be  resei'ved  for  appeal  to  the  Supreme  Court. 

Fouty  V.  Morrison^  333 

14.  Same,— Bill  of  Exceptions  Must  Contain  all  the  Evidence.— The  Supreme 
Court  will  not  reverae  a  judgment  upon  a  ny  question  as  to  the  weight  or 
sufficiency  of  the  evidence,  where  the  bill  of  exceptions  fails  to  show 
that  it  contains  all  the  evidence  produced  at  the  trial.  Ih, 

IB.  Assignment  of  Error.— Where  no  objection  is  made,  or  exception  ta- 
ken, to  a  judgment,  and  no  motion  is  made  for  the  taxation  of  costs, 
in  the  court  below,  no  question  in  relation  thereto  can  be  raised  in 
the  Supi'eme  Court.  Baldwin  v.  School  City  of  Logansport^  346 

16.  Promissory  Note.  Pleading.— Exhibit.— Record.— Evidence.  -Presump- 
tion.- Wiiere,  in  an  action  on  a  promissory  note,  the  record,  on  appeal 
to  the  Supreme  Court,  shows  that  the  coniplaint  alleged  tliat  the  iK)te 
and  endoreement  were  filed  with  the  complaint,  and  copies  thereof 
follow  the  complaint  in  such  record,  it  will  be  presumed  thai  I  lie 
clerk  properly  discharged  his  duty  in  making  up  the  record,  and  iis 
recitals,  therefore,  are  prima  facie  evidence  that  the  note  and  endorse- 
ment were  filed  with  the  complaint.  Hill  v.  Mayo.  357 

17.  Practice.— Appeal.—  Record,—  Complaint. — Where  the  i*ecor(l  shows 
tliat  an  amended  complaint  was  filed  in  the  court  below,  but  such 
amended  complaint  is  nowhere  found  in  the  record,  no  question 
thereon  is  presented  on  appeal  to  the  Supreme  Court. 

Chisham  v.  Way,  362 

18.  Evidence.—  Verdict  of  Jury.  — AVliere  there  was  evidence  before  the  j  u  ry 
tending  to  sustain  the  veixlict,  the  Supreme  Coin*t  will  not  disturb  it. 

City  of  Lafayette  v.  Larson^  367 
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19.  Assignment  of  Error. — Waiver.^ A  failure  to  discuss  an  assi^ment 
of  error  id  a  waiver  thereof.  O.  <fi  M.  /?.  W.  Co.  v.  NickUss^  382 

20.  Practice,— Bill  of  Exceptions. — Wliere  the  bill  of  exceptiouR  does  not 
contain  all  the  evidence  given  on  the  trial,  the  Supreme  Court  will 
not  consider  the  sufficiency  of  the  evidence  to  sustain  the  verdict.  lb, 

21.  Satne.  Imtnictivns.  If  the  instructions  given  were  correct  under 
any  supposable  state  of  the  evidence,  under  the  issues,  the  evidence 
not  being  in  tiie  record,  tlie  case  will  not  l>e  reversed.  76. 

22.  Practice.  — Appeal.— Assignment  of  Errors. — The  fact  that  the  assign- 
ment of  errors,  on  appeal  to  tlie  Supreme  Court,  does  not  contain, 
the  names  of  all  the  parties,  is  not  sufficient  ground  for  the  dis- 
missal of  the  appeal,  unless  harm  is  shown  to  have  been  done  the 
adverse  party.  Hadley  v.  HUU  442 

23.  Same.— 'Bripf.— 'The  failure  of  the  appellant  to  file  a  copy  of  his  brief 
is  not  a  sufficient  cause  for  dismissal  of  the  appeal.  lb. 

24.  Same. — Supersedeas. —  Transcript. — A  failure  to  file  the  transcript  in 
the  Supreme  Court,  within  sixty  days  after  til  lug  the.  api>eal  bond, 
does  not  lo.se  to  the  party  his  right  of  appeal,  but  upon  such  failure 
the  bond  ceases  to  operate  as  a  supersedeas.  lb. 

25.  Co-Parties. — The  word  ''co-parties,"  as  used  in  section  551  of  the  code,- 
means  parties  to  the  judgment  appealed  from,  and  not  co-plainti& 
or  co-defendants  to  the  action.  lb» 

26.  Practice,—  Exception.— Demurrer. — Where  the  record  on  appeal  fails 
to  sliow  any  exception  to  the  ruling  on  a  demurrer,  questions  arising 
thereon  will  not  be  considered  by  the  Supreme  Court. 

Brownlee  v.  Goldthait,  481 

27.  Appeal, — Practice. — Notice  to  Co-Party. — Where  one  of  sevei*al  de- 
fendants appeals  to  the  Supreme  Court  without  giving  notice  tliereof 
to  his  co-defendants,  as  required  by  section  551  of  the  <*ode,  the  ap- 
peal will  be  dismissed.  Hendricks  v.  State^  ex  rel.n  482 

28.  Practice. — Neio  Trial.— JReAiord. — Presumption. — Where  the  written 
motion  and  causes  for  a  new  trial  are  not  set  forth  in  the  record* 
the  Supreme  Court  will  presume,  on  appeal,  that  such  motion  was 
properly  overruled.  Kissell  v.  Anderson^  485 

29.  Same,— Judgment. — Objections  to  the  form  or  substance  of  a  judg- 
ment, in  whole  or  in  part,  can  not  be  made  for  the  first  time  in  the 
Supreme  Court.  lb. 

30.  Same.  -  Nexo  Trial.—Thtit  the  finding  is  not  sustained  by  sufficient 
evidence,  is  a  proper  cause  for  a  new  trial,  and  can  not  be  complained 
of  as  error,  for  the  flret  time,  in  the  Supreme  Court.  /6. 

31.  Same.— Proceedings  Supplementary  to  Execution. — ^Trials,  either  of  law 
or  of  fact,  may  be  had  in  proceedings  supplementary  to  execution, 
and  error  occurring  therein  must  be  saved  and  pi*esented  in  and  by 
the  record,  on  a))peal  to  the  Supreme  Court,  in  the  same  manner  s& 
in  other  civil  actions.  lb. 

32.  Practice. — Appeal, — Sufficiency  of  Complaint.— Assignment  of  Error. — 
The  sufficiency  of  the  facts  aven-ed  in  a  complaint,  as  a  whole,  may 
be  questioned  in  the  Supreme  Court  for  the  first  time,  and  an  as- 
signment of  error,  that  ** neither  paragraph  of  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action,  when  separately  con- 
sidered,*' is  a  proper  assignment  of  ermr.       Higgins  v.  Kendall^  522 

33.  Practice.  -i?«o«rd.— Where  the  only  error  assigned  is  upon  the  over- 
ruling' of  a  motion  for  a  new  trial,  and  the  evidence  is  not  in  tlie 
record,  but  there  is  a  bill  of  exceptions  therein  showing  the  instnio- 
tious  given  by  the  court,  both  onii  and  written,  but  not  showing  thai 
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any  exception  was  taken  at  the  time  to  the  giving  of  either,  no  ques- 
tion is  prefieuted  for  the  decision  of  the  Supreme  Court. 

Howard  v.  State.  328 

84.  Weight  of  Evidence, — Finding,— -The  Supreme  Court  will  not  disturb  a. 
finding  on  tlie  mere  weight  of  evidence,  where  the  evidence  tends  ta 
support  it.  Palmer  v.  Glover^  529 

35.  Practice, — Cojnplaint, — ^An  assignment  of  error  in  the  Supreme  Court 
for  insufficiency  of  facts,  which  questions  less  than  the  entire  com- 
plaint is  insulficient.  McCallister  v.  Mounts  659 

36.  Same, — Assignment  of  Error  Must  he  Specific. — An  assignment  ques- 
tioning the  entire  complaint  should  contain  at  least  one  of  the  objec- 
tions for  which  alone  error  can  be  assigned  in  the  Supreme  Court.  lb. 

37.  Same,— Special  Findings. — General  VWdict. — The  court  will  not  pre- 
sume anything  in  aid  of  the  special  findings,  but  will  indulge  eveiy 
reasonable  presumption  in  favor  of  the  general  verdict.  76. 

38.  Practice.  -  Transcript. — Statute  Construed. — The  phrase  in  section  5.59 
of  the  code,  '*all  papei*s  pertaining  to  a  cause,  and  filed  therein,'* 
embraces  the  complaint,  answer,  reply,  demurrers,  and  all  instru- 
ments upon  which  the  proceeding  is  based,  and  which  are  tiled  with 
and  made  part  of  such  proceeding.  Heizer  v.  Kelly.  582 

39.  Same. — Record  on  Appeal. — Under  section  556  of  the  code,  where  the 
question  arises  upon  sustaining  or  oveiTuling  a  demun-er  to  the  com- 
plaint, the  recoi*d  on  appeal  need  not  contam  any  subsequent  plead- 
ing; but  if  the  question  arises  upon  sustaining  or  overruling  a  de- 
murrer to  the  reply,  then  the  complaint,  answer  and  reply  must  lie 
embraced  in  the  record.  lb.. 

40.  Same. —  Transcript. — Complaint.- Jt  is  necessaiy,  in  every  case,  for 
the  transcript  on  appeal  to  the  Supreme  Court,  to  contain  a  copy  of 
the  complaint  where  the  question  arises  upon  the  pleadings,  unless 
reserved  under  section  347  of  the  code,  to  present  such  question  for 
the  consideration  of  the  Supi*eme  Court.  i&. 

SURFACE  WATER. 
See  Damage,  4. 

TAX. 
See  Railroad. 

TIME. 

Meaning  of  Term  ''Tear*'  in  Contracts. —'TYie  term  "year"  does  not  neces- 
sarily mean  the  period  commencing  with  the  1st  day  of  January  and 
ending  with  the  31st  day  of  the  succeeding  December;  but  its  mean- 
ing is  to  be  determined  from  the  subject-matter  of  the  contract  and 
the  connection  in  which  it  is  used,  and  which  will  carry  into  effect 
the  Intention  of  tlie  parties.  Knode  v.  Baldridge^  54 

TOWN. 

See  Cities  and  Towns. 

TOWNSHIP  TRUSTEE. 

See  Highway,  6. 

School  Toionship.— Borrowed  Money.— Contract.— Where  money  is  loaned  to 
a  township  trustee  for  the  purpose  of  completing  a  needed  and  suitable 
school-house,  the  tnistee  not  then  having  funds  on  hands  to  finish  the 
same,  and  the  money  is  a))plied  to  such  purpose,  the  school  town- 
ship represented  by  such  trustee,  and  receiving  the  benellt  of  said 
money,  is  liable  therefor.         Bicknell  v.  Widner  School  Tovonshipy  502 

TRANSCRIPT. 

See  Supreme  Court,  24,  38,  40. 
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TRANSCRIPT  OF  JUDGMENT. 
See  Judgment,  2. 

TRESPASS. 
See  False  Imprisonment,  1,  3. 

TRESPASSER,  LIABILITY  OF. 
See  False  Imprisonment,  3. 

TRUST. 
See  Mechanic's  Lien,  6.  ~ 

TRUSTEE. 
See  Partition,  3. 

VACATING  SALE. 
See  Decedents*  Estates,  1. 

VARIANCE. 

See  Criminal  Law,  13;  Pleading,  10, 18;  Slander,  2. 

1.  Trial,— Proof,— Vfhen  a  variance  between  the  allegations  of  the  com- 
plaint and  the  proof  misleads  no  one.  il  will  be  i-egarded  as  ininia- 
teiiat  City  of  Huntington  v.  Mendenhall^  460 

3.  Evidence,— Complaint,— li  the  evidence  shows  a  wholly  different  state 
of  facts  from  that  alleged  in  the  complaint,  the  variance  is  fatal,  and 
the  action  can  not  be  maintained.  lb, 

VENDOR'S  LIEN. 

Mights  of  tnibsequent  Purchaser  Who  has  not  Paid  all  of  Purchase-Money, — 
A  vendor  may  enforce  his  lien  aji^ainst  a  subsequent  purchaser  with 
notice  of  the  lien,  or  against  one  without  notice,  to  the  extent  of  the 
purchase  price  unpaid  by  him  jH;  the  time  he  receives  notice  of  the 
vendor's  claim.  Biggins  v.  Kendall^  522 

VENIRE. 
See  Criminal  Law,  11. 

VENIRE  DE  NOVO. 

See  False    Imprisonmen^t,  3;   Special  Finding,  2;  Statute  of 

Frauds,  4. 

New  Trial,— li  there  was  proof  pertinent  to  any  issue,  on  which  the  oonrt 
ought  to  have  found  facte  which  are  not  found,  the  remedy  is  by  motion 
for  a  new  trial,  on  the  ground  that  the  finding  is  conti*arv  to  law, 
but  not  for  a  venire  de  novo.  Ex  Parte  WaUs^  05 

VERDICT. 
See  Damages,  3. 6;  False  Imprisonment.  3;  Former  Adjudication, 
2;  Liquor  Law,  1:  Pleading,  21;  Practice,  4,5,11;  Speclai. 
Finding,  1;  Supreme  Court,  1, 18,  37. 

VESTED  RIGHT. 
See  Decedents'  Estates,  2. 

VOLUNTARY  ASSIGN^IENT. 
See  Proceedings  Supplementary  to  Executiok,  4. 

VOLUNTARY  CONVEYANCE. 
See  Fraudulent  Conveyance,  1  to  3. 

WAIVER. 

See  Pleading,  1,  21 ;  Supreme  Court,  19. 

'JwtsdScUon,— An  appeai-ance,  to  move  to  have  a  def acdt  set  aside  upon 
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the  fjround  of  want  of  notice  of  an  appeal  from  an  order  of  the  board 
of  commissioners,  does  not  waive  the  right  to  oljject  to  tlie  juilsdlc- 
tiOD  of  the  court  in  which  such  motion  is  made.    Uouk  v.  Barikold^  21 

WARRANT. 
See  False  Imprisonment,  4. 

WASTE. 
See  Life-Estate,  1. 

WATERCOURSE. 
See  Damages,  4. 

WEIGHT  OF  EVIDENCE. 
See  Supreme  Court,  8, 34. 

WIDOW. 

See  Husband  and  Wife,  1  to  3;  Married  Woman,  2;  Partition,  3; 

Will,  7. 

WILL. 

1.  Evidence. — Extrinsic  evidence  is  not  admissible  to  alter,  detract  from 
or  add  to  the  terms  of  a  will ; .  nor  is  parol  evidence  admissible  to  cor* 
rect  a  supposed  mistake  in  a  will.  Bunnell  v.  Bunnell,  1 63 

a.  Purchase  of  Legatee^ 8  Interest, — Agreement.—Fnvol  evidence  of  an 
agreement  to  pnrctiase  the  interest  of  a  legatee  in  a  testator's  estate 
does  not  tend  to  contradict  or  vary  the  terms  of  the  will,  even  though 
such  Agreement  involves  a  release  from  an  obligation  imposed  by  the 
will  upon  such  purchaser.      *  lb, 

3.  Release  of  Legacy, — A  legatee  may  release  another  fi-om  the  payment 
of  the  legacy,  although  payment  be  expi-essly  charged  upon  the  land 
devised  to  the  person  charged  with  its  payment.  lb. 

4.  Contesting  Validity  of, — Jurisdiction,  -  Presumption.— Pleading. — Com- 
plaint,— While  it  is  necessary,  in  order  to  give  theTcourt  jurisdiction 
of  an  action  to  contest  the  validity  of  a  will,  that  the  testator  nmst 
have  died  in,  or  left  assets  in,  or  assets  of  the  estate  must  have  come 
into,  the  county  where  such  contest  is  made,  yet,  where  the  court  is 
one  of  general  jurisdiction,  like  the  circuit  court,  the  facts  which 
give  it  jurisdiction  of  the  subject  of  the  action  need  not  affirmatively 
appear  on  the  face  of  the  complaint,  and  its  jurisdiction  will  be  pre- 
sumed unless  the  contraiy  appears.  Lee\,  Templeton^  31 5 

5.  Legatee.— Where  one  receives  a  legacy  under  a  will,  he  can  not  con- 
test the  validity  of  the  will  \^ithout  restoring  the  legacy,  or  bringi'ig 
the  money  into  court.  lb, 

6.  Estoppel.— Partition, -Wheroi  a  devisee  under  a  will  joins  in  a  suit 
for  partition  of  lands  devised  by  such  will,  claiming  an  interest 
therein  as  devisee,  and  is  defeated  in  such  suit,  he  is  not  thereby  es- 
topped to  afterward  contest  the  validity  of  such  will  on  account  of 
the  mental  unsoundness  of  the  testator,  if,  at  the  time  of  theprooeed- 
iugij  in  partition,  he  had  no  notice  of  the  mental  unsoundness  of  the 
testator  at  the  time  of  the  execution  of  the  will.  lb, 

7.  Descents. — Heirship,-  Wlien  Widow  of  Testator  Deemed  an  ITeir.—Lim^ 
itntion,  -A  widow  is  to  be  deemed  an  heir  of  her  deceased  husband 
as  tx)  her  inheritance  of  his  lands  under  the  statute  of  descents;  but, 
when  she  olainis  as  an  heir  under  his  will,  the  question  whether  she 
Is  such  heir  or  not  depends  upon  the  intention  of  the  testator,  as  gath- 
ered from  the  will  alone;  and  where  a  will,  after  providing  in  terms 
for  such  widow  during  her  widowhood,  contained  the  further  pro- 
vision :  '4  also  order  that  when  my  beloved  wife    ♦    •    ♦    ceases  to 
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be  my  widow,  and  my  youngest  children  come  of  age,  all  my  real 
estate  be  divided  equally  among  all  my  lieire/'  the  words  ''all  my 
heii-s'^must  be  construed  as  nieauiiig  only  the  children  of  the  testator 
and  their  descendants,  and  not  such  widow.    Brovni  v.  HarmoHj  412 

.8w  Devise  of  Fee^  with  Power  of  Disposition. — Statute  Construed, — The  fol- 
lowing clause  in  a  will,  *'I  give  to  my  beloved  wife,  8.D.,and  to  our 
heir,  8.  A.  D.,  all  my  estate,  both  real  and  pei-sonal*  in  their  own 
right,  with  full  power  to  sell  and  convey  the  whole  or  any  part  there- 
of, for  the  payment  of  debts  or  otherwise,  as  they  shall  thinlc  proper/' 
under  the  act  of  1843,  respecting  wills.  R.  S.  1843,  p.  485,  gave  the 
devisees  a  fee  simple  in  the  lands  devised,  including  the  right  of  dis- 
position. Chc^e  V.  Salisbury,  506 

wrrNESS. 

See  Evidence,  1,  2;  Husband  and  Wife,  3,  4;  Supreme  Court,  1. 

1.  Impeachment, — Evidence,  A  witness  can  not*  be  impeached  by  proof 
or  suggestion  that  he  has  been  Indicted  for  any  offence. 

Canada  v.  Curry ^  246 

'  2.  Bights  of  Judge  and  Jury, — Instruction,-  -Practice.— Wliether  a  witness 
has  sworn  to  one  thing  or  another,  whether  his  testimony  is  in  con- 
flict with  that  of  another  witness,  and  "whether  tlie  testimony  of 
conflicting  witnesses  is  corroborated  on  one  or  both  sides  or  not,  are 
questions  of  fact  for  the  jury.  The  court  has  no  right  to  state  to  the 
jury  what  is  true  in  fact,  but  only  wiiat  is  pertinent  and  true  in  law.  Jb, 

.8.  Credibility .—T\ifi  jury  has  the  light,  if  they  deem  it  proper,  to  credit 
the  unsupported  testimony  of  a  witness  over  that  of  another,  though 
con*oborated.  lb. 

4.  Husband  and  Wife, — Where  a  husband  and  wife  sue  or  are  sued 
jointly,  and  have  separate  interests,  each  is  a  competent  witness. 

City  of  Lafayette  v.  Larson^  367 

6.  Impeachment  cf, — Contradictory  Statements,— -Evidence,— Vf\i\\^  it  is 
necessai*y,  in  laying  the  foimdation  for  impeaching  a  witness  by  proof 
of  contradictory  statements,  that  the  time,  place  and  persons  present 
shall  be  given,  it  is  not  necessary  that  the  impeaching  witness,  when 
called,  should  be  able  to  swear  to  the  exact  date.  It  is  enough  if  it 
appear  that  the  impeaching  witness  is  about  to  speaif  in  reference  to 
tlie  same  declaration  or  conversation  to  which  the  attention  of  the 
principal  witness  has  been  called.  Lawler  v.  McFheeters^  577 

WBITTEN  INSTRU^IENT. 

See  Pleading,  15, 18. 

YEAR. 

See  Time. 
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